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Prescott  V.  Boucher   
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20  S.  C.  R.  541   417 

L.  R.  4  C.  P.  168    52 

7  Gray  464    640 

[1891]  1  Ch,  658   466 

3  U.  C.  R.  486  94,  99,  107 

L.  R.  6  Q.  B.  790    625 

Cro.  Eliz.  52    649 

8  Ir.  C.  L.  R.,  at  p.  308    648 

4  Q.  B.  D.  313 ;  5  Q.  B.  D.  310 ; 

5  App.  Cas.  857    606 

24  Q.  B.  D.  683    607 

[1892]  1  Ch,  47    458 

15  App.  Cas.  193   57 

L.  R.  IOC.  P.,  at  p.  423    152 

28  Wis.  472  ,  82,  91 

3  Ves.,  atp.  337    3 

[1893]  A.  C.  524    198 

15  East  505   502,  509 

1  Q.  B.  D.  669   137 

6  A.  &  E.  180    502 

13  A.  R.  69   550,  558 

3  B.  &  Ad.  849    105 

6  Sim.  171    509 

6  Madd.  159   410 

3  DeG.  &  J.  251    502 

67  L.  T.  N.  S.  644    551 

3  O.  R.  151    148 

11  Q.  B.  666   464,  465 


Q. 

Queensland  Land  and  Coal  Co. ,  Re,  Davis 

V.  Martin   [1894]  3  Ch.  181   516 

Quilter  v.  Mapleson    9  Q.  B.  D.  672   366 

Quinlan  v.  Union  Fire  Ins.  Co   8  A.  R.  376    257 


R. 

Reddaway  v.  Banham  

Reddick  v.  Saugeen  Mutual  Fire  Ins.  Co. 

Redfern,  In  re,  Redfern  v.  Bryning  

Redfearn  v.  Ferrier   

Regina  v.  Barclay   

"     V.  Bishop  of  Oxford  

"  V.  Bolingbroke   

"  V.  Bottoms  

"  V.  Bud  way  

"  ex  rel.  Clancy  v.  Mcintosh  

"  V.  Coulson   

"  V.  Daggett   

*'  V.  Davis   

**  V.  Farrant   

**  V.  Gaisford  

««  V.  Giles   

**  V.  Handsley   


[1895]  1  Q.  B.  286 

,  330,  333 

14  0.  R.  506   

  265 

6  Ch.  D.  133  

502,  509 

1  Dow.  H.  L.  50  

  166 

8  Q.  B.  D.  306,  311 

  13 

4  Q.  B.  D.  245,  525  ;  5  App.  Cas. 

214  ^^31 

  13 

[1893]  2  Q.  B.  347   

 124 

1  East  299   

  114 

8  C.  L.  T.  Occ.  N.  269  . . 

 50,  51 

46  TJ.  C.  E.  98  

  314 

24  0.  R.  246   

  59 

1  0.  R.  537   

52,  53,  54 

  661 

20  Q.  B.  D.  58   

  124 

[1892]  1  Q.  B.  381   

  124 

26  0.  R.  586   

190,  192 

8  Q.  B.  D.  383  

 ;  124 
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"     V.  Lichfield   4Q.  B.  893    313 
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"     ex  rel.  McGuire  v.  Birkett   21  0.  R.  162   314 
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"     V.  St.  Giles,  Camberwell   1  E.  &  B.  642    710 

"     V.  St.  Pancras    12  Q.  B.  129    357 
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"     V.  Tinning    11  U.  C.  R.  636   50,  53 
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"     V.  Whitechapel   12  Q.  B.  120   357 
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"     V.  Wood   5  E.  &  B.  49   182 

Reid  V.  Humphreys    6  A.  R.  403   400,  404 

Rettinger  V.  McDougall    9  C.  P.,  at  p.  487    371 

Rex  V.  Andet'son   1  Russ.  on  Crimes,  5th  ed.,  p.  701.  661 

Rhodes.  In  re,  Rhodes  v.  Rhodes    36  Ch.  D.  586   322 

Richards,  In  re    36  Ch.  D.  541    406 

Richards  v.  Fry    7  A.  &  E.  698   455 

Richardson  v.  Gilbert    1  Sim.  N.  S.  336   528 

V.  Harrison  „.   16  Q.  B.  D.  85    81 

In  re,  Hhillito  v.  Hobson ...    30  Ch.  D.  396  594,  596 

Richmond  v.  Evans   8  Gr.  508    549 

Ridgway  v.  Newstead    30  L.  J.  Ch.  889   '   625 

Ripley,  Re    1  Sw.  &  Tr.  68   702,  707 

Roberts  V.  Hall    1  0.  R.  388    94 

Robinson  v.  Bogle   18  O.  R.  387    330 

Robinson  v.  Kmerson    4  ET.  &  C.  352    197 

Robson  V.  Edwards   [18931  2  Ch.  146   466 

Ro  lman  v.  Rodman   20  Gr.  428   581,  582 

Roe  V.  Birkenhead,  etc.,  R.  W.  Co   7  Ex.  36    640 

"   d.  Haldane  V.  Harvey    4  Burr.  2284   274 
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"   d.  Sheers  v.  Jeffery    7  T.  R.  589    649 

Rogers  v.  Khymney  R.  W.  Co  26  L.  T.  N.  S.  879    445 

Roper,  In  re   21  Ch.  B  543    545 

Ross,  Re    29  Gr.  385    628 

Rothschild  v.  Commissioners  of  Inland 

Revenue    [1 894]  2  Q.  B. ,  at  p.  145    359 

Roumls  V.  May    35  U.  C.  R.  367   294 

Rowiison,  In  re    29  Ch.  D.  358  406,  407 

Ru(klock  V.  Marsh   1  H.  &  N.  601    427 

Rupert  V.  Johnston   40  U.  C.  R.  11   406 
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V.  Ryan   5  S.  C.  R.  387    94 
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Sandiman  \  .  Breach    7  B.  &  C.  96   50,  51 
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Saunders  v.  Sun  Life  Assurance  Co.  of 
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Scottish  American  Investment  Co.  v. 

Sexton                                                26  0.  R.  77   150 
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Scranton,  City  of  v.  Hill  102  Pa.  878    652 

Seififert  V.  Irving   15  0.  R.  173   679,  680 

Seton  V.  Lafone    19  Q.  B.  D.  68   82,  90 

Shallcross,  Doe  d.  v.  Palmer   ..........  16  Q.  B.  747   702,  707 

Sharp  V.  Fowle                                        12  Q.  B.  D.  385   283 

Shaver,  Re                                               6  0.  R.  312   598 

Sheldon  v.  Village  of  Kalamazoo               24  Mich.  384   640 
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Slattery  v.  Dublin,  etc.,  R.  W.  Co.  ....    Ir.  R.  8  C.  L.  531  ;  10  C.  L.  256  ; 

3  App.  Cas.  1155    445 

Smith  v.  City  of  London  Ins.  Co  14  A.  R.  328   261 

"     V.  Corporation  of  Ancaster  Town- 
ship   45  U.  C.  R.  86   595,  597 

"     V.   Corporation  of  the  Town  of 

Orangeville                                 5  0.  R.  37   311 

"     V.  Critchfield  ,  . .  14  Q.  B.  D.  873   525 

"     V.  Doyle                                        4  A.  R.  471   311 

"     V.  Goldie                                       9  S.  C.  R.  46  „   565 

"     V.  MofFatt                                   38  U.  C.  R.  486. . . .   206 

"     V.  Tatton                                       6  L.  R.  Ir.,  at  p.  43    205 

Somerset,  In  re    [1894]  1  Ch.  231  80,  82,  83 

South  of  Ireland  Colliery  Co.  v.  Waddle    L.  R.  3  C.  P.  463  ;  L.  R.  4  C.  P. 

617   373 

Sparks  V.  Younge                                     8  Ir.  C.  L.  251   57 

Spencev.  Spence                                    12  C.  B.  N.  S.  199    81 

Spry  v.  Mumby                                       11  C.  P.  285    711 

Squair  v.  Fortune                                     18  U.  C.  R.  547    210 

State  V.  Norton                                       67  lo.  641    607 

Steigleman  v.  McBride                             17  Hi.  300    223 

Sterling  v.  McEwan                                 18  U.  C.  R.  466   594 

Stevens  v.  Barfoot                                  13  A.  R.  366    150 

Stewart  v.  Pennsylvania  R.  W.  Co  14  Am.  &  Eng.  R.  W.  Cas.  679. .. .  445 

Stockdale  v.  Nicholson                              L.  R.  4  Eq.  359    411 

Stockport  District   Waterworks  Co.  v. 

Mayor,  etc. ,  of  Manchester                     9  Jur.  N.  S.  267    14 

Stockton  R.  W.  Co.  v.  Barrett  ........  11  CI.  &  F.  590    13 

Strange  v.  Fooks                                     4  GiflF.  408   214 
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Stratford  Gas  Co.  v.  Gordon    14  P.  R.  407    711 

Strunk  v.  Fireman's  Ins.  Co  23  Ins.  L.  J.  475    257 

St.  Thomas  v.  Yearsley   22  A.  R.  340   417 

Stubbins,  Ex  p   17  Ch.  D.  58    394 

Sugden  v.  Lord  St.  Leonards   1  P.  D.  154   707 

Sullivan  v.  Waters   14  Ir.  C.  L.  460   308 

Summers  v.  Summers    5  0.  K.  110   598 

Swan  V.  Earl  of  Falmouth    8  B.  &  C.  456  ;  6  L.  J.  Q.  B.  374..  283 

Sweeny  v.  Old  Colony  R.  W.  Co  10  Allen  368    651 

Sweeting  v.  Prideaux    2  Ch.  D.  413   502,  509 

Sweetland  v.  Neville   21  O.  R.  412   433 

Swigert  v.  Hannibal  and  St.  Joseph's  R. 

VV  .  Co   75  Mo.  475   305 

T. 

Tadman  v.  Henman    [1893]  2  Q.  B.  168   147 

Tanner's,  Captain,  Case    5  DeG.  &  Sr.  182    679 

Tanner  v.  Smart   6  B.  &  C.  603    88 

Tapling  V.  Jones   11  H.  L.  C.  290   466 

Tatlock  V.  Harris    3  T.  R.  174   594 

Taunton  v.  Royal  Insurance  Co   2  H.  &  M.  135   14 

Taylor  v.  Brodie   21  Gr.  607   625 

Taylor  v.  Humphries.   10  C.  B.  N.  S.  429    52 

Tennant  v.  Union  Bank  of  Canada    [1894]  A.  C.  31  :436,  566 

Tennyson  v.  Forrester      43  Scot.  Jur.  278    529 

Thames  Navigation  Co.  v.  Reid   13  A.  R.  303   679,  680 

Theys,  Ex  p.,  Re  Milan  Tramways  Co. .  .  25  Ch.  D.  587   392 

Thomas  v.  Cook  ,   8  B.  C.  728    292 

"      V.  Harries   1.  M.  &  G.  695   282 

V.  Hatch    3  Sum.  C.  C,  at  p.  182   324 

"      V.  Inglis   7  0.  R.  588   150 

V.  Williams   10  B,  &  C.  664    294 

Thompson  v.  Lack   3  C.  B.  540   247 

V.  Lessee  of  Carroll    22  How.  422,  434    13 

Re,  Machell  v.  Newman  ....  55  L.  T.  N.^S.  85   410,  411 

"        V.  Montgomery,  In  re  Joule's 

Trade  Marks    41  Ch.  D.  35   330 

V.  Williamson   7  Bl.  N.  R.  432    686 

Thomson  v.  North  British  R.  W.  Co. . . .    4  Ct.  of  Sess.  4th  ser.  115   445 

Thorne  v.  Heard   7  R.  100  80,  83 

Thwaites  v.  Wilding   12  Q.  B.  D.  4   244 

Tickle  V.  Brown   4  A.  &  B.  369   460,  461 

Timmonsv.  Hewitt    22  L.  R.  Ir.  627   468 

Timothy  v.  Wright   8  Gray  (Mass.)J'522   420 

Tipling,  Re  v.  Cole   21  0.  K.  276    .   116,  173 

Tippets  V.  Heane      1  Cr.  M.  R.  252    629 

Tisdale  v.  Inhabitant  of  Norton   8  Mete.  388  '  652,  66S 

Toponce  v.  Martin   38  U.  C.  R.  411   417 

Toronto  Railway  Co.  v.  Grinsted    24  S.  C.  R.  570    652 

Towerson  v.  Jackson   [1891]  2  Q.  B.  484    56 

Town  of  Prescott  v.  Connell    22  S.  C.  R.  147  73,  651 

Towns  V.  Wentworth    11  Moo.  P.  C.  526   502 

Traders'  Ins.  Co.  v.  Race   21  Ins.  L.  J.  363    257 

Trammel  v.  Town  of  Russell ville   .   34  Ark.  105    640 

Tniscott  V.  Merchant  Tailors'  Co   11  Ex.  855    4jn6 

Trustees  of  Free  Schools,  etc.  v.  Flint  .  .  13  Met.  (Mass.)  539   289 

Trustees  of  School  Section  No,  6,  York 

V.  Township  of  York   26  0.  R.  662    347 
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*'     V.Newport                                   2  Ph.  14   601 

"     V.  Prevost                                    17  S.  C.  R.  283    94 
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Tylee  v.  Deal                                          19  Gr.  601    81 

U. 

Underhay  v.  Read                                 20  Q.  B.  D.  209   56 

Universal  Non-Tariff  Fire  Ins.  Co ..... .    L.  R.  19  Eq.  485   257 

V. 

Vanderbeck  v.  Henry                              34  N.  J.,  at  p.  471    651 
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W. 

Walker  v.  Boughner  
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"      V.  Marquis  of  Camden   
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Ware  v.  Regent's  Canal  Co  
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Warner  v.  Jacob     

Warren  v.  Murray  

Watkins  v.  Birch   

Watkins  v.  Great  Western  R.  W.  Co.  .  . 

Watson  V.  Lindsay   

Watts  V.  Mitchell  

Weale  v.  West  Middlesex  Waterworks 

Co  

Weaver  v.  Burgess   

Webb  V.  Herne  Bay  Commissioners  .... 
Webb  V.  Manchester  and  Leeds  R.W.  Co. 

Welch  V.  Ellis  

Weller  v.  McCormack   

W elsh  V.  Town  of  Argyle   

Werderman  v.  Soci4t6  Gen^rale  d'Elec- 

tricite  

Westmeath  v.  Westmeath   

Wheaton  v.  Maple  

Wheeldon  v.  Burrows     , 

Whimsell  v.  Giffard   

Whitaker,  In  re  

White  v.  Corporation  of  Yazoo  City  .... 

White,  Ex  p  

Whittaker  v.  Kershaw  


18  0.  R.  448    94 

20  A.  R.  96    501 

1  A.  R.  845  83,  169 

16  Sim.  329    410 

56  L.  J.  N.  S.  Ch.  739   14 

21  Ch.  D.  9   Ill 

6  Sim.  148   410 

5  0.  R.  65   711 

4  M.  &  C.  619   31 

6  M.  &  G.  785   419 

15  M.  &  W.  237    455 

3  DeG.  &  J.  212   13 

7  Ves.  332    501 

23  Ch.  D.  220.....   551 

[1894]  2  Q.  B.  648   Ill,  475 

4  Taunt.  823    211 

37  L.  T.  N.  S.  193    305 

6  A.  R.,  at  p.  618    324 

26  Gr.  570    417 

1  Jac.  &  W.  358   14 

22  C.  P.  104    275 
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4  My.  &  Cr.  116   12 

22  A.  R.  255   231 

47  N.  J.  397    45 

62  N,  W.  R.  517    652 

19  Ch.  D.  246,  250    14 

2Hagg.  (Sup.)  72    576 

[18931  3  Ch.  48    466 

12  Ch.  D.  31   453 
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45  Ch.  D.  321   624 
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Wing  V.  Wing   34  L.  T.  N.  S.  941   ,  . . . .  411 

Winship  v.  Hudspetch   10  Ex.  5   455 

Winterbottom  v.  Lord  Derby   L.  R.  2  Ex.  316    14 

Wise,  In  re  .  .    17  Q.  B.  D.  290   424 

Witham  V.  Vane   44  L.  T.  718   .499,  500 

Withington  v.  Inhabitants  of  Harbord  . .    8  Cush.  66.   311 

Wollaston  v.  Stafford   15  C.  B.  278   244 

Woodv.  Nunn   5  Bing.  10  ....282 

"    V.  Reesor   22  A.  R.  57    424 

"    V.  Truckee  Turnpike  Co   24  Cal.  474   39 

Worley  v.  State  Ins.  Co   23  Ins.  L.  J.  580   257 

Worthington  v.  Gimson   2  E.  &  E.  618     453 

Wotherspoon  v.  Currie.   L.  R.  5  H.  L.,  at  p.  521.    333 

Wright  V.  Collings  =   16  O.  R.  182    598 
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MEMORANDUM. 


On  the  17th  June,  1896,  the  Queen  was  pleased  to 
confer  the  honour  of  Knighthood  on  the  Honoueable 
William  Ralph  Meredith,  Chief  Justice  of  the  Common 
Pleas. 


ERRATA. 

Page   10,  line  9  from  top,  for  "  rent  "  read  "  rest." 
Page  79,  line  11  from  bottom,  for  "  1892  "  read  "1887." 
Page  118,  line  11  from  top,  for  "6tli"  read  "Sth." 
Page  167,  line  16  from  top,  for  "4th"  read  "14th." 
Page  305,  line  14  from  top,  after  name  of  case  add  "30  C. 
■Page  335,  line  3  from  top,  for  "  1895  "  read  "  1896." 
Page  660,  line  12  from  top,  for  "ch.  4"  read  "ch.  40." 


REPORTS  OF  OASES 

DECIDED  IN  THE 

QUEEN'S  BENCH,  CHANCERY,  AND  COMMON 
PLEAS  DIVISIONS 

OF  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[COMMON  PLEAS  DIVISION.] 

King  v.  Yoeston  et  al. 

Will — Construction — Election — General  Words — "  My  Estate  " — Insurance 
Policies — Apportionment — Variation — li.  S.  O.  ch.  136,  sec.  6  (1) — 
Deficiency  of  Assets — Legacies — Abatement. 

Testatrix  by  her  will  left  all  her  property,  by  general  words,  to  her  execu- 
tors, upon  trust,  inter  alia,  (5)  to  set  apart  |4,£00  and  pay  the  income 
to  the  plaintiff,  one  of  her  sons  ;  (6)  to  realize  on  all  the  residue  of  the 
estate,  and,  after  providing  for  maintenance  of  unsold  portions,  to  pay 
$1,400  to  a  second  son  and  $2,000  to  a  third,  and,  when  all  the  residue 
should  be  realized,  to  divide  it  equally  between  these  tM  O ;  (7)  after 
the  death  of  the  plaintiff,  to  divide  the  $4,5(0  among  his  children, 
adding — "  It  is  my  will  that  my  son  Robert "  (the  plaintiff)  "  is  to  get 
no  benefit  from  my  estate  except  as  provided  in  this  will,  the  provision 
herein  made  being  in  lieu  of  any  share  in  the  insurance  on  my  life." 
Two  policies  of  insurance  on  her  life  formed  part  of  the  estate  of  the 
testatrix,  and  she  had  besides  effected  an  insurance  for  $2,000  on  her 
life  payable  to  the  three  sons,  which  was  in  force  at  the  time  of  her 
death  : — 

Held,  that  the  plaintiff  was  not  put  to  an  election  between  the  benefits 
given  vO  him  by  the  will  and  his  share  of  the  $2,000  policy  : — 

Held,  also,  that  the  will  had  not  varied  the  apportionment  of  the  $2,000 
policy,  under  the  powers  conferred  by  11.  IS.  O.  ch,  136,  sec.  6  (1),  and 
amendments,  so  as  to  exclude  the  plaintiff  or  put  him  to  his  elec- 
tion : — 

Held,  further,  that  in  the  event  of  the  assets  not  being  sufficient  to  admit 
of  the  setting  apart  of  the  $4,500  and  the  paymei.t  of  the  two  legacies 
of  $1,400  and  $2,000,  the  $4,500  was  first  to  be  provided  for  without 
abatement,  and  the  other  two  legacies  were  to  come  out  of  the  residue 
and  abate  in  the  event  of  a  deficiency. 

This  was  an  action  by  Robert  King  to  obtain  a  con-  Statement, 
str action  of  the  will  of  Sarah  Stubbs,  deceased,  dated  I3th 
July,  1893. 
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The  testatrix,  amongst  other  property,  left  a  policy  of 
insurance  on  her  own  life  for  $2,000,  which,  by  its  terms, 
was  "to  be  disposed  of  as  she  might  by  her  last  will  direct, 
or  to  herself,  should  she  survive  the  tontine  period  ;"  and 
another  policy  on  her  own  life  for  $1,000,  payable  to  her 
executors,  administrators,  or  assigns.  She  also  had  effected 
an  insurance  on  her  own  life  for  $2,000  in  the  Federal  Life 
Insurance  Company,  payable  to  the  plaintiff,  Robert  King, 
and  to  the  defendants  W.  J.  King  and  Alexander  King, 
which  was  in  force  at  the  time  of  her  death.  By  her  will 
she  devised  and  bequeathed  all  her  real  and  personal 
property,  by  general  words,  to  her  executors,  upon  trust, 
amongst  other  things,  as  follows  : — 

"  5.  To  set  apart  out  of  my  estate  the  sum  of  $4,500, 
the  income  produced  from  the  same  to  be  paid  to  my  son 
Robert  King  in  equal  monthly  or  weekly  payments  as  ray 
executors  may  see  fit,  the  first  payment  to  be  made  as  soon 
as  possible  after  my  decease. 

"  6.  To  realize  on  all  the  residue  of  my  said  estate  as  soon 
as  conveniently  may  be,  and,  after  making  careful  provision 
for  the  proper  maintenance  of  such  part  of  my  estate  as 
may  not  then  be  sold,  to  pay  to  my  son  William  John 
King  $1,400,  and  to  my  son  Alexander  King  $2,000,  and 
when  my  executors  and  trustees  have  realized  on  all  the 
residue  of  my  said  estate,  they  shall  divide  the  same 
equally  betw^een  m}'  sons  William  John  and  Alexander 
King,  share  and  share  alike,  and  in  event  of  the  death  of 
either  the  said  William  John  or  Alexander  before  distribu- 
tion shall  be  complete,  then  the  share  which  would  have 
gone  to  deceased  shall  be  part  of  his  estate. 

"  7.  After  the  death  of  ni}^  son  Robert  King,  the  portion 
of  my  estate  wdiich  shall  have  been  set  apart  as  provided 
in  the  fifth  clause  hereof,  and  the  proceeds  of  the  house  of 
which  Robert  shall  at  the  time  of  his  death  have  been  in 
occupation,  shall  be  divided  equally  amongst  the  children 
then  living  of  my  son  Robert,  as  they  respectively  attain 
the  age  of  thirty  years,  but  the  income  may  be  paid 
quarterly.    It  is  my  will  that  my  son  Robert  is  to  get  no 
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benefit  from  my  estate  except  as  provided  in  this  will,  the  Statement, 
provision  herein  made  being  in  lieu  of  any  share  in  the 
insurance  on  my  life." 

The  testatrix  died  on  22nd  April,  1894,  and  the  will 
was  admitted,  to  probate  on  8th  June,  1894. 

The  action  was  heard  upon  motion  by  the  plaintiff  for 
judgment  on  the  pleadings,  before  Street,  J.,  in  Court,  on 
5th  November,  1895. 

Snoiu,  for  the  plaintiff. 

W.  H.  P.  Clement,  for  the  defendant  W.  J.  King. 

J.  M.  Clark,  for  the  defendant  Alexander  King. 

G.  C.  Campbell,  for  the"  defendants  the  executors. 

The  arguments  of  counsel  are  sufficiently  referred  to  in 
the  judgment.  Upon  the  question  of  election  the  following 
authorities  were  referred  to:  Story's  Equity  Jurisprudence, 
12th  Am.  ed.,  sec.  1086  ;  Theobald  on  Wills,  4th  ed.,  chapter 
on  "  Election"  ;  Story's  Equity  Jurisprudence,  13th  Am.  ed., 
sees.  1075-7;  Jarman  on  Wills,  4th  ed.,  pp.  443,  450,  469, 
470;  Brown  v.  Parry,  2  Dick.  685,  Romilly's  Notes  84; 
Pickering  v.  Lord  Stamford,  3  Ves.  at  p.  337. 

November  15,  1895.    Street,  J. : — 

The  first  question  raised  was  whether  the  plaintiff,  Robert 
King,  under  the  circumstances,  was  put  to  an  election 
between  the  benefits  given  to  him  by  the  will  and  his  share 
of  the  policy  for  $2,000  payable  to  himself  and  W.  J.  King 
and  Alexander  King,  by  the  concluding  paragraph  of  the 
7th  clause  of  the  will.  The  contention  in  favour  of  this 
being  a  case  of  election  necessarily  assumes  a  belief  on  the 
part  of  the  testatrix  that  the  policy  in  question  was  part 
of  her  estate,  and  was  included  in  the  description  "all  my 
real  and  personal  })roperty,"  and  by  the  words  "  my  estate  " 
and  "  m}^  said  estate,"  wherever  they  occur  throughout  the 
will.  I  say  that  this  contention  necessarily  assumes  such 
a  belief  because  otherwise  there  is  no  disposition  whatever 
in  the  will  of  the  proceeds  of  the  policy,  and  without  some 
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Judgment,  disposition,  in  the  will,  of  the  property  of  the  person 
Street,  J.    against  whom  a  case  of  election  is  souojht  to  be  raised,  it 
is  impossible  that  he  can  be  put  to  his  election. 

The  difficulty  in  the  way  of  adopting  this  assumption 
here  is  that  the  testatrix  has  used  only  the  most  general 
words  in  describing  that  which  she  intends  shall  pass  by 
her  will,  and  it  has  been  repeatedly  laid  down  that  mere 
general  words  are  insufficient  to  raise  a  case  of  election 
against  a  legatee  or  devisee  :  Gibson  v,  Gibson,  1  Drew.  42; 
Story's  Equity  Jurisprudence,  13th  Am.  ed.,  sees.  1087, 
1087a;  Jarman  on  Wills,  5th  ed.,  p.  425,  ch.  14,  sec.  TIL 

It  is  argued  that  the  words  "  the  provision  herein  made 
being  in  lieu  of  any  share  in  the  insurance  on  my  life,"  are 
sufficient  to  justify  the  conclusion  that  the  particular 
policy  in  question  was  intended  to  pass.  But  here  we 
find  policies  of  insurance  in  force  to  which  these  words 
may  be  taken  to  apply.  The  moneys  payable  under  one  of 
these  policies  was  to  be  disposed  of  as  she  might  by  her 
last  will  direct,  and  she  may  well  be  deemed  to  have  had 
this  policy  in  her  mind  when  framing  the  clause  relied 
upon  in  her  will.  In  my  opinion,  the  words  here  ai-e  not 
sufficiently  clear  to  raise  a  case  of  election. 

It  was  further  argued  that  the  fact  that  R  S.  0.  ch.  136> 
sec.  6  (1),  as  amended  by  51  Vict.  ch.  22,  sec.  3,  and  by 
53  Vict.  ch.  39,  sec.  6,  gave  power  to  the  testatrix  to  alter 
the  apportionment  of  the  moneys  payable  under  the  policy 
in  question,  rendered  it  easier  to  raise  a  case  of  election 
against  the  plaintiff,  or  that,  at  all  events,  it  should  be  held 
that  the  effect  of  the  will  was  to  apportion  the  whole 
insurance  money  between  the  two  other  beneficiaries,  to 
the  exclusion  of  the  plaintiff  Here  again,  however,  the 
argument  is  met  by  the  difficulty  that  the  testatrix  pro- 
fesses to  be  dealing  with  her  estate,  and,  therefore,  presum- 
ably only  with  the  policies  which  form  part  of  her  estate^ 
and  not  with  a  policy  which  did  not  form  part  of  her 
estate,  and  this  difficulty  appears  to  me  to  be  insurmount- 
able. I  am  of  opinion,  therefore,  that  the  plaintiff  is 
entitled  to  the  benefits  under  the  will  and  also  to  his  one^ 


XXVII.] 


KING  V.  YORSTON. 


third  share  in  the  $2,000  policy  in  the  Federal  Life  Insur-  Judgment 
ance  Company.  Street,  J 

The  other  question  raised  was  as  to  whether,  in  the 
event  of  a  deficiency  of  assets  to  pay  the  $4,500  set  apart 
by  the  5th  paragraph,  and  the  two  legacies  of  $1,400  and 
$2,000  in  the  6th  paragraph,  the  three  legacies  should 
abate  proportionally.  I  think  the  construction  of  the  will 
upon  this  point  is  quite  clear,  and  that  the  $4,500  is  not 
to  abate  in  event  of  such  a  deficiency,  but  is  first  to  be 
provided  for  without  any  abatement,  and  that  the  other 
two  legacies  are  to  come  out  of  the  residue  and  are  to 
abate  in  tlie  event  of  a  deficiency. 

As  to  the  costs,  it  was  pointed  out  that  to  make  them 
payable  out  of  the  estate  would  be  equivalent  to  ordering 
the  defendants  W.  J.  King  and  Alexander  King  to  pay 
them,  as  they  are  entitled  to  the  residue.  Under  the  cir- 
cumstances, I  think  the  proper  order  will  be  to  make  no 
order  as  to  the  plaintifi''s  costs,  and  to  direct  that  those  of 
the  defendants  be  paid  out  of  the  estate. 

K  B.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

BuRWELL  V.  The  London  Free  Press  Printing 
Company. 

Defamation — Libel— Newspaper — Notice  of  Action — Sufficiency — R.  S.  O. 

ch.  57,  sec.  5. 

In  an  action  brought  against  a  newspaper  company  for  alleged  libellous 
articles  published  in  the  company's  newspaper,  the  notice  complaining 
of  the  publication  given  in  pursuance  of  R.  S.  0.  ch.  57,  sec.  5,  sub- 
sec.  2,  was  addressed  to  the  editor  of  the  paper,  and  was  served  on  the 
city  editor  at  the  company's  office,  and  a  similar  notice  was  served  on 
the  chairman  of  board  of  directors  at  the  said  office  : — 

Held,  that  this  was  a  notice  merely  to  the  editor,  and  not  to  the  defen- 
dants, and  therefore  was  not  sufficient  under  the  statute. 

Statement.  This  was  an  action  brought  to  recover  damages  against 
the  defendant,  an  incorporated  company,  for  an  alleged 
libel  in  the  London  Free  Press  newspaper. 

A  special  case  was  stated  in  which  the  question  raised 
was  as  to  the  sufficiency  of  the  notice  under  R.  S.  O.  ch. 
57,  sec.  5,  sub-sec  2. 

The  notice  was  as  follows : — 
*'  To  the  Editor  of  The  London  '  Free  Press ' : 

"  Take  notice  that  we  are  instructed  by  Beverly  Burwell 
of  this  city,  that  he  complains  of  the  following  article 
which  appeared  in  the  morning  issue  of  the  "  Free  Press 
on  Monday,  the  14th  of  January,  1895,  on  the  ground  that 
the  same  is  untrue  and  that  this  notice  is  given  in  pur- 
suance of  K  S.  O.  ch.  57,  and  amending  Acts,  and  we 
hereby  give  notice  of  his  complaint  to  the  said  article. 
The  following  is  the  article  complained  of."    (Here  was 
inserted  the  alleged  libel  copied  from  the  said  paper.) 
Dated  at  London  this  l^th  day  of  January,  1895. 
"  (Sgd.)     McEvoY,  Wilson  &  Pope, 

"  Solicitors  for  Burwell." 

The  notice  was  served  upon  John  S.  Dewar,  city  editor 
of  the  paper  at  the  offices  of  the  company  ;  and  a  similar 
notice,  after  the  publication  of  substantially  the  same 
article  in  the  evening  edition  of  the  paper,  was  served 
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upon  Walter  J.  Blackburn,  chairman  of  the  board  of  direc-  Statement, 
tors  of  the  defendant  company,  at  the  offices  of  the 
company. 

The  case  was  argued  before  Meredith,  C.  J.,  in  Court, 
on  September  17th,  1895.  R.  IT.  AlcPherson,  for  the 
plaintiff. 

Shepley,  Q.  C,  for  the  defendant. 

September  19th,  1895.    Meredith,  C.  J.  :— 

I  determined  at  the  close  of  the  argument  all  the  ques- 
tions argued  except  one — that  relating  to  the  sufficiency  of 
the  notice  as  a  notice  to  the  defendant  under  R.  S.  0.  ch. 
57,  sec.  5,  sub-sec.  2. 

The  notice  is  addressed  "  to  the  editor  of  the  London 
Free  Press,''  and  towards  the  end  of  it  it  reads  as  follows  : 
"  and  we  hereby  give  you  notice  of  his  complaint  to  the 
said  article." 

Is  this  a  notice  to  the  defendant  such  as  is  required  by 
sub-section  2  ?  I  think  not.  The  statute  requires  that 
the  notice  shall  be  given  to  the  defendant  in  the  action. 
The  defendant  is  in  this  notice  not  referred  to  in  any  way, 
and  having  regard  to  the  fact  that  the  editor  to  whom  it  is 
addressed  might  be  personally  liable  to  an  action  for  the 
libel  and  is  equally  with  the  publishers  entitled  to  notice 
under  sub-secfcion  2  before  such  an  action  could  be  main- 
tained against  him,  I  cannot,  I  think,  treat  the  notice  as 
one  addressed  to  and  intended  for  the  defendant.  It 
appears  to  me  that  it  is  such  a  notice  as  the  editor  himself 
would  be  entitled  to  receive  if  an  action  were  intended  to 
be  brouo'ht  ao^ainst  him. 

It  may  be  urged  that  there  is  nothing  substantial  in  the 
objection,  as  the  notice  must  have  come  to  the  knowledge 
of  the  defendant,  and  that  had  there  been  no  address 
upon  it,  and  had  it  been  served  upon  the  editor  at  the 
place  of  business  of  the  defendant,  it  would  have  been  a 
good  notice  (Archbold's  Common  Law  Practice,  14th  ed.. 
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Judgment.  210) ;  but  I  think  that  this  does  not  help  the  plaintiff  ; 

Meredith,  the  notice  being  addressed  to  the  "  editor,"  there  was  no 
duty  cast  upon  him  to  bring  it  to  the  notice  of  the  defen- 
dant. He  may  have  dealt  with  it  as  a  notice  to  himself 
personally,  with  which  the  defendant  had  no  concern,  and 
may  not  have  brought  it  to  the  notice  of  the  defendant. 
However  that  may  be  the  statute  requires  that  notice  in 
writing  should  be  given  to  the  defendant,  and  I  have  no 
right  to  substitute  something  else  for  that  which  the  Leg- 
islature has  made  a  condition  precedent  to  the  bringing  of 
the  action. 

It  appears  from  the  case  that  a  similar  notice  after 
publication  of  substantially  the  same  article  in  a  subse- 
quent edition  of  the  newspaper,  was  served  upon  the 
chairman  of  the  board  of  directors  of  the  defendant  com- 
pany, but  this  does  not,  I  think,  help  the  plaintiff,  as  the 
notice  being  in  the  same  form  as  the  one  I  have  been 
dealing  with,  is  open  to  the  same  objection  w^hich  I  have 
held  to  be  fatal  to  it ;  and  besides  this  there  is  nothing  to 
shew  that  the  action  is  brought  for  the  libel  contained  in 
the  second  publication,  and  the  notice  not  being  in  that 
case,  directed  to  the  libel  complained  of  in  the  action,  is 
of  no  avail. 

The  question  for  decision  must,  therefore,  be  answered 
in  the  negative.    See  Hider  v.  Dorrell,  1  Taunt.  383. 

G.  F.  H. 
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Johnston  v.  The  Consumers'  Gas  Company. 

Toronto  Gas  Company — Reserve  Fund — Plant  Renewal  Fund — Necessity 
for  Establishment  and  Maintenance  of — Investment  of  Surplus — Reduc- 
tion in  Price  of  Gas — 50  Vict.  ch.  85  {0.) — Construction  of  Parties — 
Attorney -General. 

The  defendants,  an  incorporated  company,  carrying  on  business  in  the 
city  of  Toronto  as  manufacturers  and  suppliers  of  gas,  in  1887  obtained 
an  Act,  50  Vict.  ch.  85  (0. ),  whereby  they  were  empowered  to  increase 
their  capital  stock  from  .|1, 000,000  to  $2,000,000,  such  additional  stock 
to  be  sold  by  public  auction,  and  the  Act  provided  that  the  surplus 
realized  over  the  par  value  thereof  should  be  added  to  their  reserve 
fund,  which  they  were  thereby  authorized  to  maintain,  until  the  same 
should  equal  one-half  of  their  paid-up  capital,  and  that  such  reserve 
fund  might  be  invested  in  Dominion  or  Provincial  stock,  municipal 
debentures,  etc.  ;  that  a  plant  and  buildings'  renewal  fund  should 
be  created  out  of  the  defendants'  earnings,  to  which  fund  should  be 


charged  ;  and  that  any  surplus  of  net  profit  from  any  source  whatever, 
including  premiums  on  sales  of  stock  after  the  establishment  of  the 
reserve  and  renewal  fund,  pay  ment  of  directors,  and  a  ten  per  cent, 
dividend,  should  be  carried  to  a  special  account,  and  on  such  account 
becoming  equal  to  five  cents  per  1,000  cubic  feet  on  the  quantity  of 
gas  sold  in  the  previous  year  the  price  of  gas  during  the  then  current 
year  should  be  reduced  by  at  least  that  amount. 
In  an  action  brought  by  the  plaintiffs  on  behalf  of  themselves  as  well  as 

all  other  consumers  of  gas  : — 
Held,  that  defendants  w^ere  obliged  to  include  in  the  rest  or  reserve  fund 
(a)  the  moneys  standing  to  the  credit  of  the  profit  and  loss  account  at 
the  time  of  the  passing  of  the  Act,  (6)  the  moneys  to  the  credit  of  the 
contingent  account  at  the  same  time,  (c)  and  the  moneys  received  from 
the  premiums  on  the  sale  of  the  stock  until  the  fund  amounted  to  fifty 
per  cent,  of  the  paid-up  capital ;  that  the  provision  as  to  the  nature  of 
the  investment  of  the  reserve  fund  was  obligatory,  and  it  was  ultra 
vires  of  the  defendants  to  invest  it,  or  any  part  of  it,  in  the  purchase  or 
construction  of  plant  or  buildings,  or  in  the  business  generally  ;  or  to 
invest  the  premiums  on  the  sale  of  stock,  or  any  part  thereof,  in  the 
erection  of  buildings  until  the  rest  or  reserve  fund  equalled  one-half  of 
the  paid-up  capital  : — 
Held,  also,  that  the  five  per  cent,  directed  to  be  carried  to  the  plant  and 
buildings'  renewal  fund  should  be  so  carried,  notwithstanding  that  the 
usual  and  ordinary  repairs  did  not  amount  to  that  percentage,  and  no 
obligation  rested  on  the  defendants  to  invest  any  unemployed  part  of 
this  fund  : — 

Held,  also,  that  the  defendants  had  no  right  to  write  off  sums  from  pro- 
fits for  depreciation  in  plant  : — 

Held,  lastly,  that  the  plaintiffs  could  properly  maintain  the  action,  and 
that  the  Attorney -General  was  not  a  necessary  party. 

This  was  a  special  case  arising  out  of  an  action  brought  Statement, 
by  J.  T.  Johnston  and  the  Toronto  Type  Foundry  Com- 
pany, Limited,  who  sued  on  their  own  behalf  as  well  as. 
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Statement,  on  the  behalf  of  all  other  consumers  of  gas  furnished 
'  by  the  defendants  in  the  cit}^  of  Toronto. 

The  pleadings  and  facts  agreed  on,  and  set  out  in  the 
case,  are  sufficiently  referred  to  in  the  judgment. 

The  questions  to  be  determined  by  the  Court  were : — 

1.  Whether  the  plaintiffs,  or  either  of  them,  have  or  has 
a  right  to  maintain  this  action. 

2.  Whether  the  defendants  were  obliged  to  include  in 
the  rent  or  reserve  fund  which  the  Act  50  Vict.  ch.  85  (0.), 
directed  or  authorized  them  to  have  (a)  the  moneys  which 
the  company  had  standing  to  the  credit  of  profit  and  loss 
account  (6)  to  the  credit  of  contingent  account  at  the  time 
of  the  passage  thereof ;  and  (c)  all  the  money  received 
from  the  premiums  of  stock  on  the  sale  of  stock  author- 
ized by  the  Act  to  be  sold  until  the  said  fund  amounted  to 
fifty  per  cent,  of  the  paid-up  capital  of  the  company. 

3.  Was  it  ultra  vires  of  the  company  to  invest  or  use 
the  reserve  fund  or  any  portion  of  it  in  the  purchase  or 
construction  of  their  plant  or  buildings,  or  in  their  busi- 
ness generally  ? 

4.  Was  it  ultra  vires  of  the  company  to  invest  the  pre- 
miums received  on  the  sale  of  stock,  or  any  part  thereof, 
in  the  erection  of  buildings,  until  the  rest  or  reserve  fund 
had  been  found  equal  to  one-half  of  the  paid-up  capital  of 
the  company  ? 

5.  Whether  the  defendants  did  establish,  maintain,  in- 
vest and  use  the  rest  or  reserve  fund  in  accordanee  with 
the  provisions  of  this  Act? 

6.  And,  if  not,  in  what  respect  the  company  failed  to 
comply  with  the  requirements  of  the  Act  in  that  behalf  ? 

7.  Has  the  "  plant  and  buildings  renewal  fund  "  ever 
been  created  or  maintained  within  the  meaning  of  the 
Act  ? 

8.  After  providing  for  all  usual  and  ordinary  repairs  and 
renewals,  was  it  ultra  vires  of  the  company  to  invest  or 
use  the  surplus  of  the  "  plant  and  buildings  renewal  fund  " 
in  their  general  business,  or  was  the  fund  to  be  kept  separ- 
ate from  the  other  moneys  of  the  company  uninvested  ? 
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9.  If  the  usual  and  ordinary  repairs  and  renewals  did 
not  amount  to  as  much  as  the  five  per  cent,  referred  to  in 
the  Act,  should  the  full  five  per  cent,  be  carried  to  the 
credit  of  the  plant  and  buildings  renewal  fund,  or  only 
sufiicient  to  cover  the  usual  and  ordinary  repairs  ? 

10.  In  addition  to  keeping  the  plant  and  buildings  in 
repair  by  means  of  this  fund,  has  the  defendant  company 
the  right  to  write  off"  sums  of  money  from  profits  for  de- 
preciation in  plant  ? 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  had 
not,  nor  had  either  of  the  plaintifis,  a  right  to  maintain 
this  action,  then  judgment  is  to  be  entered  for  the  defen- 
dants with  costs. 

But  should  the  Court  be  of  opinion  that  the  plaintiffs, 
or  either  of  them,  has  a  cause  of  action,  then  such  judg- 
ment is  to  be  entered  in  their  favour,  or  in  the  favour  of 
the  plaintiff  entitled,  as  the  Court  may  think  fit  to  direct. 

The  sections  of  the  Act  50  Vict.  ch.  85  (O.),  on  which 
the  questions  in  the  case  arose,  were  the  1st,  2nd,  4th,  6th 
and  7th  sections. 

By  the  1st  section,  power  was  given  to  increase  the 
capital  stock  to  $2,000,000 ;  and  by  the  4th  section,  all 
shares  to  be  issued  under  the  Act,  were  to  be  sold  by  pub- 
lic auction,  "  and  all  surplus  realized  over  the  par  value  of 
the  shares  so  sold  shall  be  added  to  the  rest  or  reserve  fund 
of  the  company,  until  the  same  shall  be  equal  to  one-half 
of  the  paid-up  capital  stock  of  the  company.  The  true 
intent  and  meaning  being,  that  the  company  may,  at  all 
times,  have  and  maintain  a  rest  or  reserve  fund,  equal  to, 
but  not  exceeding  one-half  of  the  then  paid-up  capital  of 
the  company,  and  which  rest  or  reserve  fund  may  be  in- 
vested in  Dominion  or  Provincial  stock,  municipal  deben- 
tures, school  debentures,  drainage  debentures,  debentures 
of  loan  companies,  and  mortgages  on  real  estate." 

The  6th  section  provided  that  "  There  shall  be  created 
and  maintained  by  the  company,  out  of  the  earnings  of 
the  company,  another  fund,  to  be  called  the  plant  and 
buildings  renewal  fund,  to  which  fund  shall  be  placed  each 
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statement,  year  the  sum  of  five  per  cent,  on  the  value  at  which  the 
,  plant  and  buildings  in  use  by  the  company,  stand  in  the 
books  of  the  company,  at  the  end  of  the  then  fiscal  year 
of  the  company,  and  all  usual  and  ordinary  renewals  and 
repairs  shall  be  charged  against  this  fund." 

The  7th  section  provided  that  "  Any  surplus  or  net 
profit  from  any  source  whatever,  including  j^-emiums  on 
sales  of  stock,  after  the  rest  or  reserve  fund  shall  have 
been  established  and  maintained  as  aforesaid,  remaining  at 
the  close  of  any  fiscal  year  of  the  company,  after  pa3^ment  of 
fees  to  the  president,  vice-president,  and  directors  of  the 
company  (not  exceeding  in  all^the  sum  of  $9,000  per 
annum),  after  payment  of  dividend  at  the  rate  of  ten 
per  cent,  per  annum  on  the  paid  up  capital  stock  of  the 
company,  and  the  establishment  and  maintenance  of  the 
said  rest  or  reserve  fund,  and  providing  for  said  plant 
and  buildings  renewal  fund,  shall  be  carried  to  a  special 
account,  to  be  known  as  the  special  surplus  account ;  and 
whenever  the  amount  of  such  surplus  is  equal  to  five  cents 
per  thousand  cubic  feet  on  the  quantity  of  gas  sold  during 
the  preceding  year,  the  price  of  gas  shall  be  reduced  for 
the  then  current  year,  at  least  five  cents  per  thousand 
cubic  feet  to  all  consumers." 

May  31st,  1895.  C.  Robinson,  Q.  C,  and  John  Mac- 
Gregor,  for  the  plaintiffs.  The  clear  construction  of  the 
Act  of  Incorporation,  11  Vict.  ch.  14,  and  the  amending 
Act  of  50  Vict.  ch.  85  (0.),  is  that  contended  for  by 
the  plaintiffs,  but,  in  any  event;  the  Acts  must  be 
strictly  construed  against  the  defendant  company  and 
in  favour  of  the  plaintiffs,  the  consumers,  who  are  men- 
tioned in  the  latter  Act,  and  a  strict  construction 
would  be  in  accordance  with  the  plaintiffs'  contention  : 
Re  Scottish  Drainage  and  Improveraent  Go.  v.  Camp- 
bell, 14  App,  Gas.  139,  142 ;  Parker  v.  GreOyt  Western 
R.  W.  Co.,  7  Scott.  N.  R.  835  ;  Webb  v.  Manchester  and 
Leeds  R.  W.  Co.,  4  My.  &  Cr.  116  ;  Bowling jv.  Pontypool, 
Caerleon  and  Newport  R  W.  Co.,  L.  R.  18  Eq.  714,  746; 
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Blakemore  v.  Glamorganshire  Canal  Navigation  Co.,  1  Argument. 
My.  &  K.  154,  162  ;  Countess  of  Rothes  v.  Kircaldy  and 
Dysart  Water  Commissioners,  7  A  pp.  Cas.  694,  707 ; 
Scales  V.  Pickering,  4  Bing.  449,  452 ;  Stockton  11.  W.  Co.  v. 
Barrett,  11  CI.  &  F.  590,  607.  The  reserve  fund  in  the  4th 
section  of  the  Act  of  50  Vict.  ch.  85  was  to  be  invested  in  the 
securities  mentioned  for  the  benefit  of  the  consumers,  and 
though  the  word  "  may  "  mentioned  in  the  Act  is  in  gen- 
eral a  permissive  word,  yet  it  should  be  construed  as 
imperative  where  the  interests  of  the  public  shew  such  a 
construction  is  beneficial  to  them  :  see  Interpretation  Act, 
R.  S.  0.,  1887,  sec.  8,  sub-sec.  2,  which  is  subject  to  the 
limitations  in  sec.  1,  sub-sec.  7,  and  sec.  89.  These  sections 
did  not  alter  the  law  as  to  the  construction  of  the  statutes, 
but  merely  declared  what  was  already  decided  by  the 
Courts  here  and  in  England  to  be  the  law:  Re  Lincoln 
Election,  2  A.  R.  324,  341  ;  Regina  v.  Bishop  of  Oxford,  4 
Q.  B.  D.  245,  525  ;  5  App.  Cas.  214,  231  ;  Regina  v.  Barclay, 
8  Q.  B.  D.  306,  311  ;  14  Eng.  and  Am.  Encyclopaedia  of 
Law,  p.  979  ;  Thompson  v.  Lessee  of  Carroll,  22  How.  11. 
S.  422,  434;  Malcom  v.  Rogers,  5  Cowen  N,  Y.  188,  193; 
The  People,  ex  rel.  Fishe  v.  Common  Council  of  Brooklyn, 
22  Barb.  412.  It  was  unlawful  to  invest  in  any  other  man- 
ner than  the  statute  directed  :  Attorney -General  v.  Great 
Northern  R.  W.  Co.,  1  Dr.  &  S.  154;  Bagshaw  v.  Eastern 
Union  R.  W.  Co.,  7  Ha.  114;  Munt  v.  Shmvsbury  and 
Chester  R.  W.  Co.,  13  Beav.  1. 

S.  H.  Blake,  Q.  C,  D.  McCarthy,  Q.  C,  and  W.  N.  Miller, 
Q.C.,  for  defendants.  The  plaintiffs  have  no  riglit  to  main- 
tain this  action  either  for  themselves  or  in  a  rej)resentative 
capacity:  Atkinson  v.  Newcastle  and  Gateshead  Water- 
works Co.,  2  Ex.  D.  441  ;  Glossop  v.  Hestonand  Islcworth 
Local  Board,  Ch.  D.  102,113;  Brice  on  Ultra  Vires, 
3rd  ed.,  p.  752;  Attorney -General  v.  Great  Eastern 
R.  W.  Co.,  11  Ch.  D.,  pp.  449,  482,  502.  No  one  but  the 
Attorney-General  on  behalf  of  the  public  can  bring  such 
an  action  :  Ware  v.  Regent's  Canal  Co.,  3  De  G.  &  J.  212 ; 
Attorney-General  v.  Shrewsbury  {Kingsland)  Bridge  Co., 
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Argument.  21  Cb.  D.  7 52.  Each  consumer  has  a  separate  contract,  and 
they  cannot  sue  by  one  party  as  representinoj  others :  Daniels 
Ch.  Prac,  Gbh  ed.,.  p.  232;  Weale  v.  }yest  Middlesex  Water- 
works Co.,  1  Jac.  &  W.  358  ;  Brice  on  Ultra  Vires,  3rd  ed,, 
754.  The  investment  of  the  reserve  fund  is  a  matter  of 
discretion  wliich  the  Court  will  not  interfere  with  :  Taunton 
V.  Royal  Insurance  Co.,  2  H.  &  M.  135.  The  various  funds 
have  been  established  within  the  meaning  of  the  Act. 
The  plaintiffs  have  suffered  no  injury,  as  the  investment  in 
plant  has  yielded  a  larger  return  than  if  invested  in  the 
securities  mentioned  in  the  Act. 

C.  Robinson,  Q.  C,  in  reply.  The  action  is  properly  con- 
stituted. One  may  sue  on  behalf  of  many  where  the  relief 
sought  is  beneficial  to  all :  Con.  Rule  315;  Meuxv.  Maltbyy 
2  Swanst.  277,  282  ;  Loyd  v.  Loaring,  6  Ves.  773  ;  Gray 
V.  Chaplin,  2  S.  &  S.  267.  The  right  of  one  to  maintain 
an  action  on  behalf  of  himself  and  others  does  not  depend 
on  the  discretion  of  the  Court,  nor  upon  the  disposition  of 
others  to  concur:  Willianis  v.  S almond,  2  K.  &  J.  463, 
,  468.  The  objection  cannot  be  taken  by  demurrei'  and  has 
been  waived  by  the  defendants  :  Young  v.  Robertson,  2 
O.  R.  434,  439  ;  Werdermann  v.  Societe  Genende  d'Elec- 
tricite,  19  Ch.  D.  246,250  ;  Con.  Rule  324.  The  Attorney- 
General  is  not  properly  a  party  in  a  case  where  a  party 
or  class  can  shew  they  have  sustained  damage  by  the 
non-observance  of  a  statute  :  Mayor  of  Bevenport  v.  Ply- 
mouth, Devenpovt  and  District  Tramways  Co.,  52  L.  T.  N.  S- 
161.  Sec  also  Mayor,  etc.,  of  Liverpool  v.  Chorley  Water- 
works Co.,  2  De  G.  M.  &  G.  852,  860;  Municipality,  etc., 
of  Guelph  V.  Canada  Co.,  4  Gr.  632  ;  HincJdey  v.  Gilder- 
sleeve,  19  Gr.  212;  Fenelon  Falls  v.  Victoria  R.  W.  Co., 
29  Gr.  4 ;  Stockport  District  Waterworks  Co.  v.  Mayor,  etc.,  of 
Manchester,  9  Jur.  N.  S.  267  ;  Cook  v.  Mayor,  etc.,  of  Bath, 
L.  R.  6  Eq.  177,  180;  Winterbottow.  v.  Lord  Derby,  L.  R.  2 
Ex.  316  ;  Wallasey  Local  Board  v.  Gracej,  56  L.  J.  N.  S. 
Ch.  739,  The  investment  in  plant  has  not  been  of  the  bene- 
fit contended  for.    The  plant  is  excessive  and  useless,  and 
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the  plaintiff'  is  entitled  to  the  loss  of  interest  which  would  Argument, 
have  been  earned  had  the  investments  been  made  in  the  . 
manner  required  by  the  Act. 

September  9,  1895.    Ferguson,  J. : — 

The  plaintiffs,  who  are  Johnston  and  The  Toronto  Type 
Foundry  Company,  Limited,  bring  the  action  on  their  own 
behalf,  as  well  as  on  behalf  of  all  the  consumers  of  gas 
furnished  l)y  the  defendants  in  the  city  of  Toronto. 

The  matters  in  difference  come  before  me  in  the  form  of 
a  special  case,  and  not  upon  evidence  in  the  ordinary  way. 
This  case,  however,  provides  that  the  pleadings  which  are 
said  to  be  annexed  to  it  may  be  referred  to  as  shewing  the 
questions  in  issue. 

The  15th  paragraph  of  the  case  states  and  admits  that 
the  plaintiff"  Johnston  has  been  a  consumer  of  gas  since 
1887,  and  has  paid  large  sums  of  money  to  the  defendants 
therefor  ;  that  in  January,  1893,  the  plaintiffs.  The  Toronto 
Type  Foundry  Company,  Limited,  notified  the  defendant 
compan}^  that  they  had  purchased  Johnston's  business,  and 
that  for  the  then  future  all  gas  bills  were  to  be  charged  to 
the  Type  Foundry  Company  ;  that  this,  however,  was  not 
done,  and  the  plaintiff  Johnston  is  and  always  has  been 
liable  to  the  defendant  company  therefor ;  and  that  the 
plaintiff"  Johnston  is  the  managing  director,  and  the  largest 
stockholder  in  the  Type  Foundry  Company. 

The  plaintiffs  in  their  statement  of  claim  say,  and  it  is 
not  questioned,  that  the  defendants  are  an  incorporated 
company  doing  business  in  the  city  of  Toronto  and  its 
suburbs,  and  suppliers  of  gas  for  lighting  and  heating  pur- 
poses. They  then  refer  to  the  Act  of  Parliament  under 
which  the  defendants  were  incorporated,  which  is  an  Act 
of  the  Parliament  of  Canada,  passed  in  the  eleventh  year 
of  the  reign  of  Her  Majesty,  chaptered  14,  and  several  other 
Acts  of  the  late  Province  of  Canada  and  the  Province  of 
Ontario,  by  which  additional  rights,  powers,  privileges  and 
liberties  were  (as  the  plaintiff's  say),  given  to  the  defendant 
company. 
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Judgment.  The  plaintiffs  say  that  immediately  after  the  ineorpora- 
Perguson,  J.  tion  of  the  defendant  comi)any  they  boi^an  to  manufacture 
gas,  and  to  supply  a  large  number  of  the  citizens  of  Toronto 
and  suburbs  with  gas  for  lighting  and  heating  purposes, 
for  which  they  were  paid  large  sums  of  money  by  the 
citizens  ;  and  that  prior  to  the  23rd  day  of  April,  1887,  the 
defendant  company,  being  desirous  of  increasing  their  capi- 
tal stock,  presented  a  petition  to  the  Legislative  Assembly 
of  the  Province  of  Ontario  for  authority  so  to  increase 
their  capital  stock  and  the  amount  of  their  i-eal  estate  to 
meet  the  requirements  of  the  rapidly  increasing  population 
of  the  city  of  Toronto,  and  that  thereupon  an  Act  was 
passed  in  the  50th  year  of  the  reign  of  Her  Majesty,  enti- 
tled "  An  Act  further  to  extend  the  powers  of  The  Consu- 
mers' Gas  Company  of  Toronto,"  and  chaptered  85,  which 
Act  came  into  force  on  the  23rd  day  of  April,  1887. 

The  plaintiffs  then  set  forth  in  a  general  way  the  provi- 
sions of  the  first,  second,  fourth,  sixth  and  seventh  sections 
of  this  Act,  and  say  that  since  the  pnssing  thereof  they, 
the  plaintiff's  and  all  other  consumers  of  gas  in  the  city  of 
Toronto  and  suburbs,  have  been  laroje  consumers  of  sras, 
and  have  paid  therefor  large  sums  of  money  to  the  defen- 
dant company,  and  as  such  consumers  have  a  light  to  the 
enforcement  of  the  provisions  of  the  aforesaid  Act  of  1887 
in  their  favour  as  against  the  defendant  company. 

The  plaintiff's  then  state  that  at  the  time  of  the  passing 
of  this  Act  in  1887,  the  defendant  company  had  a  surplus 
of  profits  in  hand  which  was  to  have  formed  the  nucleus 
of  the  rest  or  reserve  fund,  which  at  that  time  amounted 
to  the  sum  of  $394,310.00. 

They  then  refer  to  certain  sales  by  the  defendant  com- 
pany of  the  increased  capital  stock  made  under  the  provi- 
sions of  the  Act  of  1887,  on  which  was  realized  a  very 
large  sum  of  premiums  (above  the  par  value),  which,  if 
added  to  the  rest  or  reserve  fund  in  hand  as  aforesaid, 
would  have  been  more  than  sufficient  to  establish  the  rest 
or  reserve  fund  mentioned  in  the  fourth  section  of  the 
Act,  and  which  should  have  been  invested  in  some  one  or 
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more  of  the  securities  mentioned  in  the  fourth  section  of  Judgment, 
the  Act.  Ferguson,  J. 

The  plaintiffs  then  charge  that  the  defendants  in  fraud 
of  them,  and  contrary  to  the  provisions  of  the  said  Act  of 
1887,  instead  of  forming  the  rest  or  reserve  fund  as  directed 
by  the  Act,  and  investing  the  same  as  therein  directed, 
used  the  moneys  for  other  purposes,  and  invested  the  same 
in  plant  and  material  contrary  to  the  intention  and  mean- 
ing of  the  fourth  section  of  the  Act. 

The  plaintiffs  further  say  that  the  defendants  in  fraud 
of  them  instead  of  forming  and  creating  a  "  plant  and 
buildings'  renewal  fund,"  as  directed  by  the  5th  section 
of  the  Act,  neglected  and  refused  to  form  the  same,  and 
used  the  moneys  received  by  them  from  premiums  and 
profits  for  their  own  uses  and  other  purposes  than  those 
directed  b}^  the  Act. 

The  plaintiffs  then  charge  that  the  defendant  company 
(in  addition  to  the  two  sums  of  reserve  and  premiums 
aforesaid  which  they  say  have  been  misapplied)  have  made 
large  profits  in  their  business  from  the  time  of  the  passing 
of  the  said  Act  of  1887  down  to  the  present  time  amount- 
ing to  about  $250,000,  which  should  have  been  applied  by 
the  defendant  company  in  forming  the  special  surplus 
account  to  be  used  in  the  reduction  in  the  price  of  gas  to 
the  plaintiffs  from  time  to  time  as  the  same  was  earned 
since  1887. 

The  plaintiffs  claim  that  by  reason  of  such  misappropria- 
tion of  funds  the  defendants  have  lost  the  interest  which, 
but  for  it,  would  have  been  received  from  the  investment 
of  the  reserve  fund  under  the  fourth  section  of  the  Act 
from  the  31st  of  March,  1887,  to  the  30th  of  September, 
1893,  which  amounts  to  a  very  large  sum,  and  which 
should  have  been  npplied  in  the  reduction  of  the  price  of 
gas  to  the  plaintiffs  as  provided  by  the  said  Act. 

The  plaintiffs  also  say  that  on  the  3rd  day  of  October, 
1803,  the  defendants  under  the  provisions  of  the  Act  offered 
another  $100,000  of  the  increased  capital  stock  for  sale, 
and  received  the  sum   of    $83,040   premiums  thereon, 
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Judgment,  which  should  be  added  to  the  special  surplus  account,  and 
Ferguson,  J.  used  in  reduction  of  the  price  of  gas  charged  to  them,  the 
plaintiffs. 

There  is  then  alleged  a  request  before  action  by  the 
plaintiffs  of  the  defendants  to  comply  with  the  provisions 
of  the  Act,  for  an  account  and  repayment  of  sums  over  paid 
by  the  plaintiffs,  and  a  refusal  by  the  defendants. 

It  is  then  alleged  that  the  defendants  claim  to  have  the 
right  to  use  and  will,  unless  enjoined  from  so  doing,  use 
the  said  sum  of  $83,040  in  their  business,  and  in  the  pur- 
chase and  construction  of  plant,  and  that  they  threaten  and 
intend  to  use  the  profits  arising  from  this  business  in  the 
purchase  of  permanent  or  other  plant  contrary  to  the  pro- 
visions of  the  Act  of  1887. 

The  plaintiffs  then  claim  a  return  of  sums. that  they  say 
have  been  over  paid  in  the  past  to  the  defendants,  and  ask 
an  account  of  the  receipts  and  disbursements  of  the  defen- 
dants since  the  23rd  day  of  March,  1887  ;  a  mandatory 
order  directing  the  defendants  to  comply  with  the  provi- 
sions of  the  Act ;  a  declaration  of  rights  ;  a  declaration  that 
the  defendant  company  are  trustees,  etc.,  etc. ;  and  an  order 
restraining  the  defendants  from  mis-ipplying  the  said  sum 
of  $83,040. 

By  tlieir  defence  the  defendants  admit  that  they  were 
incorporated  as  stated  by  the  plaintiff's,  and  that  they  are 
subject  to  the  Acts  of  Parliament  and  the  several  Acts  of 
the  Legislative  Assembly  referred  to  by  the  plaintiflfs,  but 
do  not  admit  the  correctness  of  the  plaintiffs'  statement  as 
to  the  terms  and  effect  of  the  same. 

They  admit  that  ^ince  their  incorporation  they  have 
manufactured  gas  and  supplied  a  large  number  of  citizens 
of  Toronto  with  gas  for  lighting  and  heating  purposes. 

They  say  that  by  the  proper  construction  of  the  Acts 
relating  to  their  rest  or  reserve  fund,  and  plant  and  build- 
ings' renewal  fund,  they  are  not  restricted  in  making 
investments  to  the  specified  securities,  but  are  entitled  to 
invest  tlie  same,  or  part  thereof,  in  the  general  business  of 
the  company. 
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They  deny  that  they  have  ever  acquired  within  the  Judgment, 
meaning  of  the  Acts  referred  to  a  rest  or  reserve  fund  at  Ferguson,  J. 
any  time  amounting  to  half  the  paid  up  capital  of  the 
defendants.  They  deny  that  their  surplus  of  net  profits 
has  ever  amounted  to  such  a  sum  as  would  impose  on  ihem 
the  duty  of  i-educing  the  price  of  gas  under  tlie  provisions 
of  the  Acts  of  1887  above  referred  to,  but  say  that  they 
have  voluntc^rily,  from  time  to  time,  reduced  the  price  of 
gas  to  a  much  greater  extent  than  it  would  have  been 
incumbent  on  tliem  to  do  had  they  acted  in  the  premises 
in  accordance  with  the  plaintiffs'  contentions  ;  and  they  say 
that  all  consumers  of  gas  furnished  by  the  defendants  have 
paid  to  the  defendants  less  therefor  since  the  passing  of 
the  Act  of  1887,  than  the  defendants  had  a  right  to  charge 
and  collect. 

The  defendants  also  demur  to  the  statement  of  claim  on 
the  grounds  (1)  that  it  shews  no  cause  of  action;  (2)  that 
the  plaintiffs  have  no  locus  standi  to  bring  the  action 
against  the  defendants,  or  to  claim  the  relief  sought  for; 
(3)  that  the  plaintiffs  do  not  represent,  and  cannot  sue  on 
behalf  of  the  public,  or  that  portion  of  the  public  inter- 
ested in  the  matters  in  question  ;  and,  on  general  grounds, 
sufficient  in  law  sufficient  to  sustain  the  demurier. 

Such  is  the  record  (somewhat  abbreviated,  though  still 
very  long)  to  which  I  am  to  look  to  discover  the  issues 
between  the  parties.  And  it  is  owing  to  the  questions 
discussed  at  the  bar  as  to  whether  or  not  the  Attorney- 
General  should  have  been  a  party  ;  as  to  whether  or  not 
the  plaintiffs  can  sustain  an  action  of  this  character;  and 
^ven  assuming  that  they  can  do  so,  then  do  the  plaintiffs 
sufficiently  represent  the  others  on  whose  behalf  they  pro- 
fess to  sue,  to  enable  them  to  sustain  the  action  in  this 
form,  that  I  have  referred  to  the  pleadings  at  so  great 
length. 

By  the  defendants'  original  chfirter  their  capital  stock 
was  a  comparatively  small  sum.  But  by  the  various  inter- 
mediate Acts  referred  to,  this  had  been  increased,  till  before 
the  application  for  the  Act  of  1887  it  was  one  million 
-dollars. 
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Judgment.      By  the  8th  section  of  the  original  charter,  11  Vict.  ch. 

Ferguson,  J.  14>  dividends  exceeding  ten  per  centum  per  annum  could 
not  be  declared  out  of  the  profits  of  the  undertaking,  and 
this  restriction  or  limitation  still  continues  to  exist.  Only 
ten  per  centum  per  annum  can  be  paid  to  the  stock- 
holders. 

Up  to  the  time  of  the  application  for  the  Act  of  1887 
there  does  not  seem  to  have  been  stny  restriction  upon  the 
defendants  as  to  the  price  they  might  charge  for  gas,  or  the 
amount  of  profits  they  might  actually  derive  from  their 
operations  under  their  charter,  except  so  far  as  a  restriction 
may  be  implied  from  the  limitation  of  the  dividends  to  be 
paid. 

At  that  time,  as  stated  and  admitted  in  the  special  case^ 
the  defendants  applied  for  an  Act  empowering  them  to 
increase  their  capital  stock  by  one  million  dollars  (such  an 
increase  bringing  it  up  to  two  million  dollars).  It  is 
admitted  that  the  application  was  opposed  by  the  city  of 
Toronto,  and  that  after  many  discussions  before  the  Private 
Bills  Committee  the  Act  w^as  passed. 

As  the  real  position  of  affairs  at  that  period  before  the 
Legislature  may  be  considered  of  some  iiriportance,  I  set 
forth  a  clause  from  the  39th  annual  report  of  the  defen- 
dants having  relation  to  it.  This  report,  amongst  others, 
is  attached  to  the  special  case,  and  these  were  all,  so  far  as 
considered  needful,  freely  referred  to  on  the  argument.  It 
is  this : — "  Application  was  made  to  the  Legislature  of 
Ontario  at  its  last  session  for  power  to  increase  the  capital 
stock  of  the  company  to  $2,000,000,  the  new  stock  to  be 
allotted  to  the  stockholders  as  has  been  usual,  pi^o  rata  at 
par.  This  last  provision  was  most  strenuously  opposed 
by  the  city  of  Toronto  represented  by  the  mayor,  and  by 
other  members  of  the  legislative  committee  of  the  city 
council,  principally  on  the  ground  that  it  would  be  a  bonus 
to  tha  stockholders,  which,  it  was  claimed,  was  not  con- 
templated when  the  company  obtained  its  charter.  After 
many  protracted  discussions  at  which  the  lepresentatives 
of  the  company  strongly  advocated  and  supported  the 
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right  of  the  company  to  such  an  allotment,  it  was  finally  Jiidgment. 
considered  prudent,  rather  than  to  withdraw  the  bill  to  Ferguson,  J. 
consent  to  a  compromise,  and  at  the  same  time  to  settle 
forever  the  vexed  question  of  the  company's  right  to  accu- 
mulate a  reserve  fund,  and  by  so  doing  pursue  a  con- 
ciliatory course  with  the  city,  between  whom  and  the 
<;ompany  the  directors  consider  the  most  harmonious  rela- 
tionship should  always  exist.  A  bill  drawn  out  in  accord- 
ance with  the  terms  agreed  upon  was  ultimately  passed  by 
the  Legislature,  a  copy  whereof  has  been  mailed  to  all  the 
stockholders." 

Such  seem  to  be,  according  to  the  statements  of  the 
defendants  themselves,  the  circumstances  in  which  the 
Act  of  1887  was  passed. 

The  case  admits  and  states  that  at  the  time  of  the  pass- 
ing of  this  Act  (1887),  the  defendants  had  accumulated 
$394,310.27  out  of  their  profits,  after  payment  of  the  divi- 
•dends  to  the  shareholders ;  that  of  this  sum  $322,830.24 
was  standing  to  the  credit  of  "  profit  and  loss,"  and 
$71,480.03  to  the  credit  of  "contingent  account"  as  of 
October  1,  1886 ;  that  of  the  amount  at  the  credit  of  profit 
a.nd  loss  $305,037.92  was  at  that  date  invested  in  munici- 
pal debentures,  and  the  residue  in  the  business  of  the 
-company,  and  that  these  sums  amounting  together  to  the 
sum  of  $394,310.27  it  is  presumed  constituted  the  rest  or 
reserve  fund  referred  to  in  the  fourth  section  of  the  Act  of 
1887. 

The  case  also  admits  and  states  (giving  the  figures  some- 
what in  detail)  that  after  the  passing  of  the  Act  of  1887, 
and  up  to  and  inclusive  of  the  year  1891,  the  defendants 
sold  of  the  new  stock  issued,  in  pursuance  and  under  the 
authority  of  the  Act  of  1887,  $600,000,  and  that  the  pre- 
miums upon  such  sales  over  and  above  the  par  value  of 
the  stock  so  sold  amounted  to  $455,482.24.  And  that  on 
the  2nd  day  of  October,  1893,  a  further  lot  of  such  stock  of 
$100,000  was  sold  by  the  defendants,  in  respect  of  which 
the  premiums  above  the  par  value  amounted  to  $83,042.25, 
the  total  premiums  realized  by  the  defendants  from  the 
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Judgment,  sales  of  the  $700,000  of  this  new  stock  being  the  sum  of 
Fw^^^j.  S533,n24.71.  But  that  on  the  1st  day  of  October,  1893, 
the  amount  received  from  premiums  was  only  the  sum  of 
$455,i82.2G.  The  remaining  sum,  the  $83,042.45,  having 
been  received  in  the  defendants'  financial  year  connnencing 
on  the  said  1st  day  of  October,  1893.  And  it  is  by  the 
case  stated  and  admitted  that  these  sums  were  deposited 
in  the  defendants'  general  bank  account  w^hich  was  drawn 
upon  as  required  for  the  payment  of  the  purchase  money 
of  land,  and  the  erection  of  buildings  and  plant,  and  for  the 
general  business  of  the  company,  the  defendants,  they 
keeping  but  one  bank  account. 

This  action  was  commenced  on  the  22nd  day  of  February, 
1894. 

Only  the-  above  referred  to  sum  of  $700,000  of  the 
new  stock  authorized  by  the  Act  of  1887  has  been  issued. 
The  remaining  $300,000  so  authorized  is  yet  unissued. 

The  case  also  states  and  admits  that  the  defendants, 
after  the  passage  of  the  Act  of  1887,  opened  an  account  in 
their  books  called  the  "  reserve  fund  account,"  at  the  credit 
.  of  which  on  the  1st  day  of  October,  1893,  stood  the  sum  of 
$742,758.13;  that  of  this  amount  there  was  at  this  date 
$221,967.37  invested  in  municipal  debentures ;  that  on  the 
1st  of  October,  1894,  there  was  $129,246.53  in  debentures, 
and  that  the  residue  of  the  said  sum  of  $742,758.13  had 
prior  thereto  been  invested  or  expended  in  the  construc- 
tion or  acquisition  of  lands,  buildings  and  plant  for  the 
purposes  of  the  defendants'  business. 

The  second  question  asked  by  the  case  is  whether  the 
defendants  were  obliged  to  include  in  the  rest  or  reserve 
fund  which  the  Act  of  1887  directed  or  authorized  them 
to  have  (a)  the  moneys  which  the  defendants  had  standing 
to  the  credit  of  profit  and  loss  account ;  (b)  to  the  credit  of 
contingent  account  at  the  time  of  the  passage  thereof,  and 
(c)  all  the  money  secured  from  the  premium  of  stock  on 
the  sale  of  stock  authorized  by  the  Act  to  be  sold  until  the 
said  fund  amounted  to  fifty  per  cent,  of  the  paid  up  capital 
of  the  defendants  ? 
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The  answer  to  this  question  must,  I  think,  be  in  the  Judgment, 
affirmative  ;  as  it  appears  to  me  that  the  fourth  section  Ferguson,  J. 
of  the  Act  of  1887  provides  for  this  being  done,  and  makes 
it  obligatory  upon  the  defendants  to  do  it.  The  sums  refer- 
red to  under  (a)  and  (b)  in  this  question  taken  together  are 
the  sum  of  $394,310.27,  which  it  is  said  in  the  second  para- 
graph of  the  case  it  was  presumed  constituted  the  rest  or 
reserve  fund  referred  to  in  this  fourth  section  of  the  Act, 
and,  after  a  perusal  of  all  that  has  been  brought  before  me, 
I  do  not  entertain  any  doubt  that  such  presumption  is 
correct.  There  can,  I  think,  be  no  other  fund  designated 
or  even  imagined  to  which  the  language  of  the  section 
could  be  made  to  apply,  and  I  think  the  language  used  in 
the  circumstances  then  existing,  plainly  refers  to  this  fund 
as  "the  rest  or  reserve  fund  of  the  company,"  and  the 
fourth  section,  after  providing  for  the  manner  of  the  sale 
of  the  stock  issued  under  the  provisions  of  the  Act,  says  : 
"  And  all  surplus  realized  over  the  par  value  of  the  shares 
so  sold  shall  be  added  to  the  rest  or  reserve  fund  of  the 
company  until  the  same  shall  be  equal  to  one-half  of  the 
paid  up  capital  stock  of  the  company,  the  true  intent  and 
meaning  being  that  the  company  may  at  all  times  have 
and  maintain  a  rest  or  reserve  fund  equal  to,  but  not 
exceeding,  one-half  of  the  then  paid  up  capital  of  the 
company." 

It  will  be  observed  that  in  the  earlier  part  of  this  provi- 
sion the  words  "  shall  be  added  "  are  employed,  and  in  the 
latter  part  of  it,  "  that  the  company  may  at  all  times  have 
and  maintain,"  are  the  words  used.  It  will  be  borne  in 
mind  that  at  the  time  of  the  passing  of  the  Act,  the  right 
of  the  company  to  accumulate  a  "  reserve  fund  "  was,  in 
their  own  opinion,  a  "  vexed  question  "  which  was  settled 
by  the  provision  permitting  thorn  to  have  and  maintain 
such  fund,  defining  the  extent  of  it  by  saying  that  it  should 
not  exceed  a  certain  amount ;  but  the  words  providing  for 
the  moneys  that  should  go  into  and  constitute  such  fund 
are,  as  it  seems  to  me,  positive  and  obligatory  as  language 
can  be.    And  any  surplus  of  such  moneys  there  mighfc  be 
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•  Judgment,  over  the  amount  permitted  as  a  rest  or  reserve  fund  is, 
Ferguson,  J.  amongst  other  things,  provided  for  by  the  seventh  section 
of  the  Act,  the  eighth  section  providing  for  the  only  case 
in  wliich  this  rest  or  reserve  fund  should  be  drawn  upon. 

1  ain  not  impressed  with  the  contention  that  the  differ- 
ence between  $322,830.24,  the  amount  standing  to  the 
credit  of  profit  and  loss,  and  $305,037.92,  the  amount  at 
the  time  of  the  apphcation  for  the  Act  of  1887  invested  in 
municipal  debentures,  a  sum  of  something  over  $17,000  of 
profits  having  been  used  in  and  then  being  in  the  business 
of  the  company,  afiords  a  reason  for  the  conclusion  that 
the  company  were  at  liberty  to  use  the  reserve  fund 
contemplated  by  the  Act  in  their  business  generally.  The 
provisions  of  the  statute  seem  to  me  to  entirely  forbid 
such  a  conclusion. 

1  repeat,  and  it  seems  to  me  clear  that  this  second  ques- 
tion must  be  answered  in  the  affirmative. 

The  third  question  is  : — Was  it  ultra  vires  of  the  com- 
pany to  invest  or  use  the  reserve  fund  or  any  portion  of 
it  in  the  purchase  or  construction  of  their  plant  or  build- 
ings, or  in  their  business  generally  ? 

This  question  must,  I  think,  also  be  answered  in  the 
aflirmative. 

The  eighth  section  of  the  Act  of  1887  provides,  as  I  think, 
plainly  for  the  application  of  the  reserve  fund,  and  pro- 
vides in  words  that  the  fund  shall  not  otherwise  be  drawn 
upon.  The  fund  is,  I  think,  a  fund  that,  according  to  the 
.scope  and  provisions  of  this  Act,  should  be  kept  in  hand 
for  the  purpose  of  meeting,  if  need  should  be,  the  contin- 
gency or  contingencies  referred  to  in  this  eighth  section. 
However  unreasonable  it  may  appear  to  some  that  so  large 
a  fund  should  be  kept  for  purposes  that  may  not  and  pro- 
bably will  not  come  into  existence,  the  pi'ovisions  of  the 
Act  on  the  subject  seem  to  me  clear  and  positive  ;  and 
according  to  the  view  expressed  by  Lord  Watson  in  the 
case  Countess  of  Rothes  v.  Kirkcaldy  Water  Works  Com- 
raissioners,  7  App.  Cas.,  foot  of  p.  7o7  (a  view  that  is  also 
found  stated  in  other  decisions),  the  provisions  of  an  Act 
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such  as  this  one  must  be  regarded  as  a  contract  between  Judgment, 
the  parties,  whether  made  b}^  their  mutual  agreement,  or  Ferguson,  J. 
forced  upon  them  by  the  Legislature. 

I  am  of  the  opinion  that  the  company  had  not  power 
or  the  right  to  use  the  reserve  fund,  or  any  portion  of  it, 
in  the  purchase  or  construction  of  their  plant  or  buildings, 
or  in  their  business  generally,  and  that  the  answer  to  this 
third  question  must,  as  already  said,  be  against  the  defen- 
dants. 

The  fourth  question  is  : — Was  it  ultra  vires  of  the 
company  to  invest  the  premiums  on  the  sale  of  stock,  or 
^ny  part  thereof,  in  the  erection  of  buildings  until  the  rest 
or  reserve  fund  had  been  found  equal  to  one-half  of  the 
paid  up  capital  of  the  company  ? 

The  answer  to  this  question  should,  as  I  think,  also  be 
in  the  affirmative.  The  premiums  meant  are  the  premiums  % 
on  the  sale  of  the  new  stock.  These  were,  by  the  provi- 
sions of  the  Act,  as  I  understand  them,  to  be  added  to  the 
fund  then  in  hand,  and  called  the  rest  or  reserve  fund  of 
the  company  until  the  same  should  equal  one-half  of  the 
paid  up  capital  of  the  company  to  form  the  contemplated 
rest  or  reserve  fund,  the  position  of  which  I  have  before 
spoken  of  as  fully  as  1  think  necessary. 

A  question  I  am  not,  so  far  as  I  see,  asked,  is,  whether 
or  not  such  premiums  could  be  so  employed  after  the 
reserve  fund  had  been  found  equal  to  one-half  of  the  paid 
up  capital,  and  as  to  this  I  only  call  attention  to  the  second 
line  of  section  seven  of  the  Act. 

The  fifth  question  is,  whether  the  defendants  did  estab- 
lish, maintain,  invest  and  use  the  rest  or  reserve  fund  in 
accordance  with  the  provisions  of  the  Act  ? 

The  answer  to  this  should  be,  I  think,  in  the  neo^ative. 
What  the  case  says  in  this  regard  is,  that  the  company 
after  the  passage  of  the  Act  opened  an  account  in  their 
books  called  the  "  reserve  fund  account,"  at  the  credit  of 
which  on  the  1st  of  October,  1893,  stood  the  sum  of 
$742,758.13  ;  that  of  this  sum  there  was  on  that  day 
•$221,967.37  invested  in  municipal  debentures  ;  and  on  the 
4^ — VOL.  XXVIT.  O.R. 
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Judgment,  ig^  day  of  October,  1894,  there  was  $]  29,246.53  in  deben- 
Ferguaon,  J.  tures ;  and  the  residue  of  the  said  sum  of  $742,758.13  had 
prior  thereto  been  invested  or  expended  in  the  construction 
or  acquisition  of  lands,  buildings  and  plant  for  the  pur- 
poses of  the  business.  Further  than  the  amount  repre- 
sented by  debentures  in  hand,  this  was  not,  in  ray  opinion, 
a  compliance  with  the  requirements  of  the  Act  at  all. 
From  what  I  have  before  said  regarding  the  contemplated 
reserve  fund,  my  reason  for  saying  this  will  appear.  Open- 
ing the  account  and  making  entries  and  figures  thereat 
are,  as  I  think,  no  compliance  with  the  requirements  of 
the  Act  respecting  the  rest  or  reserve  fund,  except  so  far  as 
there  may  be  in  hand  the  cash  or  securities  of  the  kind 
mentioned  in  the  last  clause  of  section  four  of  the  Act. 

The  Act  does  not  authorize,  and,  in  my  opinion,  it  for- 
bids the  so  called  "  investment "  of  the  reserve  fund  or  any 
part  of  it  in  the  construction  or  acquisition  of  lands,  build- 
ings and  plant  for  the  purposes  of  the  business  of  the 
defendants. 

As  to  the  investment  of  the  contemplated  reserve  fund, 
the  language  is  that  it  may  be  invested  in  Dominion  or 
Provincial  stock,  in  municipal  debentures,  school  deben- 
tures, drainage  debentures,  debentures  of  loan  companies, 
and  mortgages  on  real  estate.   Last  clause  of  section  four. 

By  the  interpretation  Act  the  word  "  shall "  is  to  be 
construed  as  imperative,  and  the  word  "  may  "  as  permis- 
sive. 

It  was  contended  that  here  the  word  "  may"  should  be 
read  shally  and  that  the  company  was  bound  to  invest  this 
contemplated  reserve  fund  when  it  came  into  their  hands 
in  the  securities  mentioned,  or  some  of  them. 

It  is  true  that  the  word  "  shall  "  is  sometimes  substituted 
for  the  word  "  may,"  as  in  The  People  v.  Common  Council  of 
Brooklyn,  22  Barb.  412,  where  it  was  considered  that  the 
good  sense  of  the  whole  enactment  required  the  change.  In 
Kent's  Commentaries,  vol.  1,  467,  it  is  said  the  word  "  may" 
in  a  statute,  means  must  or  shall  when  the  public  interests 
or  rights  are  concerned,  or  the  public  or  third  persons  have  a 
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claim  de  jure,  that  the  power  shall  be  exercised,  the  Judgment, 
author  referring  to  many  decided  cases,  some  of  which  are  Ferguson,  Jo 
English  and  some  American.  In  The  King  v.  Barlow,  2 
Salk.  608,  it  is  said  that  where  a  statute  directs  the  doing 
of  a  thing  for  the  sake  of  justice  or  the  public  good,  the 
word  may  is  the  same  as  the  word  sliall.  The  illustration 
given  is :  where  by  a  statute  a  sheriff  may  take  bail,  the 
construction  is  that  he  must  take  it,  for  he  is  compelled  so 
to  do. 

When,  however,  I  look  at  the  situation  of  this  contem- 
plated fund  and  the  purposes  of  its  existence,  the  objects 
to  w^hich  it  is,  by  the  provisions  of  the  Act,  to  be  applied, 
and  so  far  as  I  can  understand  it,  the  scope  of  the  Act,  I 
do  not  think  that  the  present  instance  falls  under  any  of 
the  authorities  on  the  subject  that  I  have  seen,  or  that  I 
should  be  warranted  in  saying  that  the  company  was 
bound  by  the  Act  to  invest  this  fund  or  any  part  of  it.  I 
think  the  statute  left  it  in  the  discretion  of  the  company 
to  say  whether  they  would  do  so  or  not.  But  if  the  com- 
pany should  invest  the  fund  or  any  part  of  it,  they  would 
be  bound  to  make  the  investment  in  the  securities  men- 
tioned, or  some  of  them. 

As  to  the  sixth  question,  I  am  of  the  opinion  that  so 
far  as  an  answer  to  it  does  not  already  appear,  I  am  not 
properly  called  upon  to  answer  it. 

The  seventh  question  is :  Has  the  plant  and  building 
renewal  fund  ever  been  created  or  maintained  within  the 
meaning  of  the  Act  ? 

I  am  of  the  opinion  that  it  does  not  appear  that  this 
fund  has  ;,been  created  or  maintained  as  required  by  the 
sixth  section  of  the  Act.  There  seems  to  me  to  be  a  vast 
difference  between  creating  a  fund  and  opening  an  account 
in  a  book  and  making  entries  thereat ;  and,  even  if  the 
contrary  view  were  taken,  the  fund  as  appears  by  para- 
graph nine  of  the  case,  was  not  maintained  even  by  credit 
entries  at  the  account. 

The  eighth  and  ninth  questions  may  be  conveniently 
dealt  with  together. 
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Judgment.  The  eighth  question  is:  After  providing  for  all  usual 
Ferguson,  J.  and  ordinary  repairs  and  renewals,  was  it  ultra  vires  of 
the  company  to  invest  or  use  the  surplus  of  the  plant  and 
buildings'  renewal  fund  in  their  general  business  ;  or  was 
the  fund  to  be  kept  separate  from  the  other  moneys  of  the 
company  uninvested  ? 

The  ninth  question  is :  If  the  usual  and  ordinary  repairs 
and  renewals  did  not  amount  to  as  much  as  the  live  per 
cent,  referred  to  in  the  Act,  should  the  full  five  per  cent, 
be  carried  to  the  credit  of  the  plant  and  buildings  renewal 
fund,  or  only  sufficient  to  cover  the  usual  and  ordinary 
repairs  ? 

The  answer  to  these  questions,  as  I  think,  is  this  :  Tlje 
statute  provides  and  requires  that  this  fund  shall  be  created 
and  maintained  by  the  company  out  of  the  earnings  of  the 
company.  The  fund  appears  on  the  face  of  the  Act  to  be 
a  measured  fund,  limited  to  the  five  per  cent,  mentioned 
in  the  sixth  section,  no  more  and  no  less,  and  looking  at 
the  circumstances  in  which  the  Act  was  passed,  which  I 
have  before  alluded  to,  it  would  appear  to  be  a  fund,  the 
amount  of  which,  to  answer  the  purposes  intended  and 
expressed,  was  estimated  and  agreed  upon.  The  positive 
provision  of  the  statute  is,  that  the  fund  should  be  created 
and  maintained  in  the  way  pointed  out  in  the  Act ;  and  I 
find  no  guarantee  for  saying  that  this  fund  may,  for  any 
reason,  be  more  or  less  than  the  amount  prescribed  by  the 
Act ;  or  that  the  fund  or  any  portion  of  it,  may  properly 
be  used  in  the  general  business  of  the  company,  or  diverted 
from  the  purposes  mentioned  in  the  Act  and  used  for  any 
other  purpose  whatever.  Owing,  however,  to  the  manner 
in  which  section  seven  of  the  Act  is  framed,  and  the  posi- 
tive provisions  of  section  six,  I  do  not  see  that  the  plain- 
tiffs or  those  whom  they  profess  to  represent,  have  any 
interest  in  any  surplus  there  may  be  of  this  fund.  As  to 
whether  or  not  any  part  of  this  fund  remaining  unem- 
ployed, should  be  invested,  the  Act  seems  to  be  entirely 
silent.  As  I  have  before  said,  I  apprehend  it  was.  an 
-estimated  fund  supposed  to  be  sufiicient  for  its  intended 
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purposes,  and  no  more  than  sufficient  therefor,  and  the  Jndgment. 
subject  of  any  investment  of  it  was  probably  not  con-  Ferguson,  J. 
sidered  important.  All  that  1  am  in  a  position  to  say  on 
this  subject  is,  that  I  do  not  perceive  any  objection  to  the 
investment  of  any  portion  of  this  fund  remaining  unem- 
ployed in  such  securities  as  would  be  readily  available  in 
case  the  funds  should  be  required ;  but  I  do  not  see  any 
obligation  resting  upon  the  company  so  to  invest. 

The  tenth  question  is  :  In  addition  to  keeping  the  plant 
and  buildings  in  repair  by  means  of  this  fund  (the  plant 
and  buildings  renewal  fund),  has  the  defendant  company 
the  right  to  write  off  sums  of  money  from  profits  for 
"  depreciation  in  plant  "  ? 

The  12th  paragraph  of  the  case  states  that  the  defen- 
dant company  had  charged  against  profits  the  sum  of 
$15,000  in  the  year  1890  for  "  depreciation  on  street 
lamps;"  and  in  1891,  a  further  sum  of  $43,000  for  "a 
depreciation  on  street  lamps,"  was  charged  against  the 
reserve  fund  account. 

The  12th  paragraph  of  the  case  also  states  that  the  depre- 
ciation in  street  lamps  took  place  in  a  portion  of  the  com- 
pany's plant  that  was  not  intended  to  be  renewed  or 
repaired,  and  which  was  in  fact  no  longer  of  any  use,  and 
was  of  little  if  any  value  to  the  company. 

These  were  the 'items  in  respect  of  which  the  argument 
took  place ;  and  it  was  said  that  the  company  had  ceased 
to  use  a  large  number  of  street  lamps,  owing  to  other 
lights  taking  their  place,  and  that  without  any  fault  on 
the  part  of  the  company  these  lamps  became  useless  and 
of  little  if  any  value. 

I  am  now  of  the  opinion  that  these  sums  should  have 
been  charged,  if  at  all,  against  "  the  plant  and  building 
renewal  fund";  and  my  answer  to  the  tenth  question  is  in 
the  negative.  I  think  "  the  plant  and  building  renewal 
fund"  was,  as  I  have  before  stated,  an  estimated  fund  con- 
sidered surticient  to  keep  the  plant  and  buildings  in  pro- 
per condition  ;  and  that  the  company  are  not  authorized 
after  the  employment  of  this  fund,  or  in  addition  to  hav- 
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Judgment,    ing  the  fund  for  this  purpose  to  write  off  sums  from  the 

Ferguson,  J.  profits  for  any  "depreciation  in  plant." 

I  have  chosen  to  reserve  the  first  question  asked  to  be 
the  last  one  answered. 

This  first  question  is :  Whether  the  plaintiffs,  or  either 
of  them,  has  or^have  a  right  to  maintain  this  action. 

The  defendants,  I  will  assume,  were  and  are  bound  to 
adhere  to  the  powers  conceded  to  them  by  the  Act.  They 
were  permitted  to  increase  their  capital  stock  as  stated 
in  the  Act,  but  upon  the  terms  and  conditions  also  stated 
in  the  Act.  Their  right  to  have  a  reserve  fund  was  affirmed 
by  the  Act,  but  that  they  have  upon  the  terms  and  condi- 
tions stated  in  the  Act,  and  in  regai'd  to  that  part  of  their 
business  falling  under  the  provisions  of  the  Act,  they  were 
bound  to  adhere  to  the  powers  given  them,  and  to  do  no 
more  than  the  Act  sanctioned,  and  to  proceed  only  in  the 
mode  pointed  out  by  the  Act.  Yet  as  pointed  out  by  Lord 
Cranwovth,  in  Mayor,  etc.,  of  Liverijool  v.  Ghorley  IVater- 
tvorks  Co.,  2  DeG.  M.  &  G.  852,  at  p.  859,  it  does  not  Ibllow 
that  any  one  has  a  right  to  complain  whenever  powers  of 
this  nature  have  not  been  strictly  followed,  or  are  intended 
to  be  transgressed.  In  such  cases  a  plaintiff  seeking  assis- 
tance by  way  of  injunction,  is  bound  to  shew  that  he  has 
an  interest  in  preventing  the  defendants  from  doing  what 
is  in  fact,  or  may  well  be  called  a  violation  of  their  con- 
tracts with  the  Legislature.  He  must  shew  not  only  that 
the  defendants  are  committing,  or  intend  to  commit  a 
wrong ;  but  also  that  the  wrong  complained  of,  does  occa- 
sion, or  will  occasion,  loss  or  damage  to  him ;  that  he  has 
a  special  or  private  interest  in  confining  the  defendants 
within  the  limits  of  their  Parliamentary  powers. 

Then  looking  at  the  provisions  of  the  Act,  especially 
those  of  the  seventh  section  of  it,  the  allegations  in  the 
statement  of  claim  and  the  admissions  in  the  special  case 
in  respect  to  the  position  of  the  plaintiffs  as  consumers  of 
gas  furnished  by  the  defendant  company,  I  am  of  the 
opinion  that  the  plaintiffs  have  a  special  or  private  interest 
in  confining  the  defendants  within  the  limits  of  the  powers 
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given  them  by  the  Act ;  and,  without  saying  more,  that  'Judgmenii. 
the  plaintiffs  fall  within  the  boundaries  of  the  law  on  the  Ferguson,  J, 
subject  as  .stated  as  above  by  Lord  Cranworth.    The  Act 
is  a  private  Act,  and  the  matters  in  question  are  not  mat- 
ters in  which  the  whole  public  have  concern.    The  plain- 
tiffs are,  I  think,  in  a  position  to  maintain  the  action. 

Then  are  the  plaintiffs  in  a  position  to  maintain  the 
action  as  well  on  their  own  behalf,  as  on  behalf  of  those 
whom  they  profess  to  re|)resent,  namely,  all  other  consu- 
mers of  gas  furnished  by  the  defendants  in  the  city  of 
Toronto  ? 

It  does  not  appear  to  me  that  in  respect  to  an  action  of 
this  character,  Rule  315  adds  anything  to  the  law  or  prac- 
tice as  it  existed  in  the  Court  of  Ghanceiy  before  the 
passing  of  the  Judicature  Act.  In  the  5th  ed.  (1871),  of 
Daniel's  Practice,  the  author,  after  stating  observations  of 
Lord  Cottenham  in  the  cases  Walworth  v.  Holt,  4  M.  &  C. 
619,  and  Mozley  v.  Alston^  1  Phil.  790,  and  referring  to  some 
other  cases,  says,  at  p.  212  :  It  is  generally  necessary,  in  order 
to  enable  a  plaintiff  to  sue  on  behalf  of  himself  and  others 
who  stand  in  the  same  relation  with  him  to  the  subject  of 
the  suit,  that  it  should  appear  that  the  relief  sought  by 
him,  is  beneficial  to  those  whom  he  undertakes  to  repre- 
sent; where  it  does  not  appear  that  all  persons  intended 
to  be  represented  are  necessarily  interested  in  obtaining 
the  relief  sought,  such  a  suit  cannot  be  maintained". 

The  plaintiffs  here  seek  to  have  the  defendants  compel- 
led to  observe  the  provisions  of  the  Act  of  the  Legislature, 
that  I  have  so  often  referred  to,  to  the  end  that  under  the 
provisions  of  the  seventh  section  of  it,  they  ma}^  obtain  a 
benefit  by  the  reduction,  or  a  reduction  in  the  price  of  gas 
consumed  or  to  be  consumed  by  them  and  furnished  by 
the  defendants.  And  in  regard  to  this,  it  seems  to  me 
quite  plain  that  if  the  plaintiffs  obtain  this  relief  it  will 
necessarily  be  an  advantage  to  the  other  consumers  of  gas 
in  the  city  furnished  by  the  defendants;  and  tliat  they  in 
this  respect  stand  in  the  same  position  as  do  the  plaintiffs. 
I  do  not  see  that  this  is  a  case  in  which  any  general  inter- 
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Judgment,  ests  of  the  public  at  large  aie  conceined,  or  any  rights  or 
Ferguson,  J.  interests  of  the  Crown  are  directly  or  incidentally  brought 
in  question.  I  am  of  the  opinion  that  tlie  Attorney-Gen- 
eral is  not  a  necessary  party  plaintiff  or  defendant,  and 
that  the  action  as  it  stands  is  properly  constituted.  See 
also  Mayor,  etc.,  of  Deveiiport  v.  Plyraouth,  Devenport  and 
District  Tramways  Co.,  52  L.  T.  N.  S.  161. 

The  19th  paragraph  of  the  special  case,  states  that 
the  figures  mentioned  in  the  case,  are  for  the  purposes 
of  the  case  only,  and  should  a  reference  be  directed  they 
are  not  to  be  binding  upon  either  party  on  such  reference. 

The  10th  paragraph  of  the  special  case  shews,  amongst 
other  things,  that  in  the  year  1893,  while  the  paid  up 
capital  of  the  defendants  was  $1,600,000,  the  amount 
invested  by  them  in  work,  plant,  and  trade  materials,  was 
$2,576,360.71,  a  sum  exceeding  the  paid  up  capital  by  na 
less  an  amount  than  $976,360.71. 

If  it  should  finally  appear  that  the  ability  to  make  this 
very  large  investment  in  works,  plant,  etc,  has  arisen  by 
neglecting  to  observe  the  provisions  of  the  statute  direct- 
ing the  creation  establishing  and  maintenance  of  tlie  funds 
therein  mentioned,  and  neglecting  to  apply  the  profits  as 
therein  directed,  and  that  this  was  intended  to  or  should 
ultimately  be  to  the  advantage  of  the  shareholders  over  and 
above  the  advantages  given  them  by  the  various  Acts  of 
Parliament  mentioned  and  referred  to  in  the  pleadings  and 
case  defining  the  position  and  powers  of  the  defendants, 
it  will  be  found  that  what  cannot  be  done  directly,  the 
law  will  not  permit  to  be  done  indirectly  or  by  indirect 
means,  or  by  any  indirect  and  circuitous  contrivance : 
Booth  v.  Bank  of  England,  7  CI.  &  F.  509,  at  p.  540,  refer- 
red to  in  Pollock  on  Contracts,  6th  ed.,  280.  If  an  affirma- 
tive statute  which  is  introductiveof  a  new  law, direct  a  thing 
to  be  done  in  a  certain  manner,  that  thing  shall  not,  even 
though  there  are  no  negative  words,  be  done  in  any  other 
manner:  Cook  v.  Kelly,  12  Abbott's,  P.  R.  (N.  Y.)  36  and 
37;  Dwarris'on  Statutes,  2nd  ed.,  p.  641. 

A  company  incorporated  by  Act  of  Parliament,  cannot 
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exercise  its  powers  or  apply  its  capital  except  in  strict  con-  Jud 
formity  with  the  Act :  Attorney-General  v.  Great  Northern  ^^^g 
K  W.  Co.,  1  Dr.  &  S.  154. 

The  powers  of  a  corporation  established  for  certain 
specified  purposes,  must  depend  on  what  these  purposes 
are,  and  except  so  far  as  it  has  express  powers  given  to  it, 
it  will  have  such  powers  only  as  are  necessary  for  the  pur- 
pose of  enabling  it  in  a  reasonable  and  proper  way  to 
discharge  the  duties  or  fulfil  the  purposes  for  which  it  was 
constituted  :  The  Queen  v.  Sir  Charles  Reed,  5  Q.  B.  D.,  483, 
at  p.  488. 

The  last  clause  in  the  special  case,  provides  that  if  the 
Court  be  of  opinion  that  the  plaintiflfs,  or  either  of  them, 
has  a  cause  of  action,  then  such  judgment  is  to  be  entered 
in  their  favour,  or  in  favour  of  the  plaintiff  entitled,  as 
the  Court  may  think  fit  to  direct. 

In  this  case  I  do  not  distinguish  between  the  plaintiffs. 
They  are  for  purposes  here,  as  it  appears  to  me,  one,  the 
name  of  the  other  being  added  or  employed  for  greater 
security  against  technical  objections. 

I  am,  as  I  have  already  indicated,  of  opinion  that  the 
plaintiffs  have  a  cause  of  action  against  the  defendants, 
and  that  this  action  is  well  and  properly  constituted. 

The  case  comes  before  me  in  a  manner  that  is  unusual. 
As  I  understand  it,  I  am  not  for  the  purpose  of  any  final 
judgment,  especially  if  there  is  to  be  a  reference,  which  I 
think  there  must  be,  to  employ  the  figures  in  the  special 
case.  The  case  stated  seems  to  stand  in  the  place  usually 
occupied  by  the  evidence,  and  yet  the  statements  made 
are  not  to  be  entirely  conclusive.  This  may  almost  be 
said  to  be  unique. 

The  judgment  will  he  in  favour  of  the  plaintiffs,  declar- 
ing that  they,  the  plaintiffs,  are  entitled  to  have  account 
taken  substantially  as  asked  by  the  first  paragraph  of  the 
prayer  of  the  statement  of  claim  ;  and  an  account  respect- 
ing what,  if  anything,  has  been  done  in  or  towards  creat- 
ing and  maintaining  the  respective  funds  mentioned  or 
referred  to  in  the  Act  of  1887.  The  accounts  to  be  taken 
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Judgment,  ^vill,  as  I  think,  necessarily  be  accounts  comprehending 
Perguson,  J.  the  whole  business  of  the  defendants  done  since  the  passing 
of  that  Act,  including  the  surplus  profits  in  the  hands  of 
the  defendants  at  the  time  that  Act  was  passed,  to  the  end 
that  it  may  ap[)ear  what  sums  woulJ,  if  the  defendants 
had  rendered  strict  obedience  to  the  provisions  and  require- 
ments of  that  Act,  have  been  carried  to  the  special  account, 
to  be  known  as  the  "special  surplus  account,"  mentioned 
in  the  seventh  section  of  the  same  Act. 

It  will,  as  I  think,  be  necessary  and  convenient  to  direct 
that  several  accounts,  each  designated  or  described,  shall 
be  taken  so  as  to  manifest  what  is  above  said  as  to  the 
special  surplus  account. 

I  do  not  delay  here  to  define  these  several  accounts,  but, 
if  need  be,  I  will  hear  counsel  upon  the  settling  of  the 
minutes  of  the  judgment  in  respect  to  them. 

If  the  defendants  still  have  in  hand  the  $83,040,  secured 
by  them  as  premiums  on  the  last  sale  of  stock  under  the 
Act,  I  think  they  should  not  employ  it  or  any  part  of  it 
otlierwise  than  as  directed  by  the  Act ;  but  it  is  probably 
not  necessaiy  or  prudent  to  make  a  resti'aiiiing  order  with 
regard  to  this.  Nor  do  I  think  it  prudent  at  present  to 
make  any  of  the  mandatory  orders  that  are  asked.  All 
these  may  stand  to  be  discussed  on  further  directions, 
when  it  may  be  hoped  that  there  will  be  more  light  and 
accurate  knowledge  than  at  present,  there  being  liberty  to 
ap})ly  meantime,  in  case  any  now  unforeseen  matter  should 
come  to  Yi'jjnt. 

The  demurrer  will  be  overruled  with  costs,  and  I  think 
the  defendants  should  pay  the  plaintitfs'  costs  of  the  action 
down  to  tliis  judgment.  Further  directions  and  all  subse- 
quent costs  will  be  reserved  till  after  the  report. 

The  reference  will  be  to  the  Master  in  OixUnary. 

G.  F.  H. 
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[COMMON  PLEAS  DIVISION.] 

Fisher  v.  Webster  et  at>. 

Way— Conveyance  of  "  Boad  '' — Effect  of— Grant  of  Bight  of  Way 
merely. 

A  deed,  after  granting  certain  land  describing  it  by  metes  and  bounds, 

continued,  "also  a  road  forty  feet  wide"  adding  to  the  description 

thereof  "  and  not  included  in  the  above  quantity  of  land  "  : — 
Held,  that  by  the  conveyance  of  the  road  the  fee  in  the  freehold  therein 

did  not  pass  to  the  grantee,  but  merely  an  easement  of  the  right  of 

way  over  the  land. 
Review  of  the  American  decisions. 

This  was  an  action  tried  before  Ferguson,  J.,  with-  Statement, 
out  a  jury,  at  Hamilton  on  tire  lOtli  April,  18D5. 

Osier,  Q.  C,  and  Gvjyn,  for  the  plaintiff. 

G.  Lyiich-Staunton  and  Waddell,  for  the  defendants. 
At  the  conclusion  of  the  case  the  learned  Judge  reserved 
his  decision,  and  subsequently  delivered  the  following 
judgment,  in  which  the  facts  are  fully  stated. 

September  7th,  1895.    Fkrguson,  J.: — 

The  plaintiff  alleges  that  at  the  time  of  the  committing 
of  the  grievance  of  which  she  complains  she  was  and  still 
is  the  owner  of  the  lands  particularly  described  in  the 
statement  of  claim  ;  that  there  was  at  that  time  standing 
and  growing  upon  this  land  a  large  number  of  valuable 
oak  and  other  ornamental  and  timber  tr-ees  of  peculiar 
value  to  the  plaintiff;  that  the  value  of  the  land  was  greath" 
enhanced  by  such  trees ;  and  that,  in  or  during  the  months 
of  September,  October,  or  November,  1894,  the  defendants, 
with  their  servants  and  workmen,  wrongfull}'  broke  down 
and  damaged  the  plaintiff's  fence  and  went  upon  the 
plaintiff's  land  and  cut  and  pulled  down  and  carried  awa}' 
the  said  oak  and  ornamental  trees  of  the  plaintiff.  The 
plaintiff  then  claims  $1,000  damages,  and  an  injunction 
restraining  the  defendants  from  a  repetition  of  the  acts 
complained  of    She  also  claims  costs. 


S6  THE  OiNTARIO  REPOUTS.  [VOL. 

Judgment.  ^he  defendants  say  that,  on  or  about  the  11th  day  of 
Ferguson,  J.  September,  1855,  one  John  Mclh-oy  conveyed  to  one 
Joseph  Webster,  amongst  othei-  lands,  a  certMin  piece  of 
land  called  a  road,  which  is  more  particularly  described  in 
the  conveyance  as  follows:  "Also  a  road  forty  feet  wide, 
the  western  boundary  of  which,  on  a  course  of  south  thir- 
teen degrees  east,  extends  from  the  south-west  angle  of  the 
tract  in  the  first  concession  six  chains  and  eighty-two 
link?,  and  is  not  included  in  the  above  quantity  of  land." 

The  defendants  then  say  that  if  this  piece  of  land  called  a 
road  is  included  in  the  lands  mentioned  in  the  plaintiff's 
statement  of  claim  then  they  say  that  the  plaintiff  has  no 
claim  whatever  to  the  part  thereof  which  includes  the  said 
piece  of  land  called  a  road,  but  that  the  defendant  Frances 
Webster  is  the  sole  and  only  owner  thereof. 

The  defendants  further  say  that  Joseph  Webster  and 
Frances  Webster  have  been  in  quiet  and  undisturbed  pos- 
session and  occupation  of  this  piece  of  land  called  a  road  since 
the  21st  of  May,  1855,  and  that  neither  of  the  defendants 
has  ever  been  guilty  of  any  acts  of  trespass  on  any  part 
of  the  plaintiff's  land. 

The  plaintiff',  by  w^ay  of  reply,  after  joining  issue,  says 
that  even  if  the  said  road  forty  feet  wide,  or  any  part  of 
it,  was  at  any  time  vested  in  the  defentla,nt  Frances 
Webster,  or  in  aiiy  one  from  whom  she  claims  (which  she 
does  not  admit),  the  defendants'  right  or  title  to  the  same 
is  barred  by  the  Statute  of  Limitations,  the  road  having 
been  in  the  possession  of  the  plaintiff  and  her  predecessors 
in  title,  without  hindrance  or  molestation,  for  over  twenty 
years. 

The  fact  of  the  acts  of  the  cutting  of  the  trees  and  the 
breaking  of  the  fence  alleged  w^as  not  denied  ;  nor  w^as  it 
disputed  that  these  acts  were  done  upon  the  parcel  of  land 
that,  as  the  defendants  sa}^  is  called  a  r(.«ad.  If  these,  or 
either  of  them,  were  denied,  the  evidence  respecting  them 
seems  conclusive  in  the  plaintiff''s  favour. 

The  defendant  William  Mannel  does  not  profess  to  be 
the  owner  of  any  of  the  land  referred  to  in  the  case  or 
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the  evidence.  He  was  a  person  in  the  employment,  or  who  Judgment, 
had  been  in  the  employment,  of  the  defendant  Frances  Ferguson,  J. 
Webster. 

The  contention  between  the  parties  was  in  regard  to  the 
title.  The  plaintiff  claimed  title  to  the  strip  of  land  forty 
feet  wide  and  six  chains  and  eighty-two  links  long.  The 
defendant  Frances  Webster  claimed  title  to  the  same  parcel 
or  strip  of  land,  saying  that  it  came  to  her  through  con- 
veyances in  which  it  was  called  a  road,  she  claiming  it  also 
by  length  of  possession. 

The  whole  of  a  block  or  parcel  of  land,  embracing  the 
lands  of  the  plaintiff  and  those  of  the  defendant  Frances 
Webster  and  comprehending  this  road  foi  ty  feet  wide,  was 
the  property  of  the  late  Dr.  James  Hamilton,  and  the 
titles  of  both  parties  came  from  him. 

In  the  year  1 843,  Hamilton  conveyed  a  part  of  this  block 
to  Mcllro}^  and  others,  and  in  the  conveyance,  immediately 
after  a  particular  description  of  land  by  metes  and 
bounds,  occur  the  words :  "  Also  a  road  forty  feet  wide, 
the  west  boundary  of  which,  on  a  course  south  thirteen 
degrees  east,  extends  from  the  south-west  angle  of  the 
tract  in  the  first  concession  six  chains  and  eighty-two 
links,  and  is  not  included  in  the  above  quantity  of  land." 
The  lands  particularly  described  in  this  conveyance  con- 
sisted of  two  "  tracts,"  one  being  in  the  first  and  the  other 
in  the  second  concession.  It  seems  necessary  to  say  this 
in  order  to  an  understanding  of  the  words  employed  as 
above.  There  was  and  is  a  highway  to  be  used  by  the 
owners  of  the  lands  so  conveyed  to  Mcllroy  and  others,  so 
that  no  question  as  to  a  way  of  necessity  arises. 

It  was  not  in  the  end  disputed,  as  I  understood,  that  the 
title  that  passed  by  that  conveyance  to  Mcllroy  and  others, 
so  far  as  conveyances  have  concern,  went  to  the  defendant 
Frances  Webster,  nor  that  the  title  of  the  remainder  of  the 
block  or  parcel  owned  by  Hamilton,  so  far  as  the  convey- 
ances have  concern,  came  to  the  plaintiff ;  and  were  it  not 
that  both  parties  make  claims  by  virtue  of  the  Statute  of 
Limitations,  there  would  seem  to  be  only  the  one  question. 
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Judgment,    which  would  be  as  to  the  effect,  or  rather  the  meaning, 
Perguson,  J.  of  the  words  above  quoted  from  the  conveyance  from 
Hamilton  to  Mcllroy  and  others,  which  are  regularly 
repeated  in  the  respective  conveyances  made  afterwards 
down  to  the  defendant  Frances  Webster. 

In  the  conveyance  of  the  lands  that  remained  in  Hamilton 
after  his  conveyance  to  Mcllroy  and  others  aforesaid,  by 
the  representatives  of  Hamilton  to  Mr.  Begue,  this  same 
road  is  referred  to  in  this  way ;  "  Subject  to  a  right  of 
way  (if  any)  to  one  Joseph  Webster,  on  the  westerly  side 
of  said  property." 

This  road,  or  supposed  road,  extended  from  one  angle  of 
part  of  the  land  conveyed  to  Mcllroy  and  others  along  the 
westerly  limit  or  boundary  of  Hamilton's  remaining  lands, 
as  was  contended,  to  a  stone  road ;  but,  according  to  the 
only  evidence  on  the  subject  at  the  trial,  the  six  chains 
and  eighty-two  links  would  not  reach  to  the  margin  of  that 
road. 

The  above-mentioned  conveyance  to  Mr.  Begue,  is  dated 
the  29th  day  of  November,  1877.  The  owner  of  the  land 
on  the  westerly  side  of  and  adjoining  this  road,  or  supposed 
road,  is  John  Devan,  who  was  a  witness  at  the  trial. 

During  the  argument  of  the  case,  counsel  for  the  defen- 
dants conceded  that  if  the  effect  of  the  deed  was  to  grant 
a  right  of  way  only,  and  not  the  land,  the  defendants 
would  not  have  the  right  to  cut  the  trees  unless  a  further 
title  had  been  acquired  by  her  by  length  of  possession.  I 
think  counsel  was  perfectly  right  in  making  this  conces- 
sion. 

Then,  what  is  the  effect  of  these  words  in  the  conveyance 
from  Hamilton  to  Mcllroy  and  others.  Did  they  operate 
as  a  convej^ance  of  the  land  embraced  in  the  strip  forty 
feet  wide,  or  only  as  a  grant  of  a  right  of  way  ? 

In  the  American  and  English  Encyclopaedia  of  Law,  voh 
21,  p.  412,  cases  are  referred  to  on  the  subject  "  Road  "  com 
pared  with  "  Way."  One  of  these  is  Kister  v.  Recsev,  98^ 
Penn.  St.  1,  in  which  it  was  held  that  where  a  clause  in  a 
deed  conveying  a  tract  of  land  "  reserved  "  to  the  grantor  a. 
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road  ten  feet  wide  along  the  line  of  C.  D.,  this  constituted  Judgment, 
a  reservation  to  the  grantor  of  a  right  of  way,  and  not  an  Ferguson,  J. 
exception  from  the  conveyance  of  a  strip  of  land  ten  feet 
wide. 

Mr.  Justice  Trunkey,  in  delivering  the  opinion  of  the 
Court, said,at  p.  4:  "  The  word  '  road  '  has  never  been  defined 
to  mean  '  hind ' ;  it  is  difficult  to  find  a  definition  that  does 
not  include  the  sense  of  'way,'  though  the  latter  word  is 
more  general,  referring  to  many  things  besides  roads." 

In  the  case  Chollar  Potosi  Mining  Co.  v.  Kennedy,  3 
Nevada  828,  Chief  Justice  Beatty,  at  337,  delivering  the 
opinion  of  the  Court,  strongly  opposes  the  statement  made 
by  Shafter,  J.,  in  Wood  v.  Truckee  Turnpike  Co.,  24  Cal. 
474,  at  p.  487,  that  "road  "  is  a  legal  term  strictly  synony- 
mous with  the  term  "  way." 

In  the  case  Leavitt  v.  Toivle,  8  N.  H.  96,  the  exception 
was  of  a  road  laid  out  through  premises.  The  Court, 
citing  Peck  v.  Smith,  1  Conn.  103  (called  a  leading  case  on 
the  subject),  held  that  a  road  was  a  right  of  passage  merely, 
and  the  soil  over  which  it  passed  would  not  be  transferred 
by  a  conveyance  of  the  road.  Both  these  cases  are  referred 
to  in  Munn  v.  Worrall,  38  N.  Y.  44,  which,  though  not 
precisely  in  point,  seems  to  proceed  on  the  same  pi'inciples. 

In  the  case  Graves  v.  Amuskeag  Manuf<iGturi)ujf  Co.,  4^4^ 
N.  H.  462,  Chief  Justice  Bell,  after  referring  to  a  number  of 
cases,  concluded  his  judgment  by  saying,  at  p.  465  :  These 
decisions  settle  the  question  that  by  a  gi-ant  of  a  road  fi'om 
one  place  to  another,  of  such  a  width,  a  right  of  way  only 
passes,  unless  there  is  something  in  the  terms  of  the  con- 
veyance indicating  a  diff'erent  intention." 

There  are  some  expressions  in  some  of  the  decisions 
'going  to  shew  tliat  a  grant  of  a  road  of  a  cer-tain  width 
from  one  place  to  another,  though  it  conveyed  only  an 
easement,  yet,  if  it  appeared  that  the  grantor  owned  only 
the  land  occupied  by  the  road,  the  desci  iption  might  be 
sufficient  to  transfer  the  land  :  Munn  v.  Worrell,  top  of 
page  48. 

After  having  examined  a  very  considerable  number  of 
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Judgment,  decisions  by  the  Courts  in  the  United  States,  I  think  I  am 
Ferguson,  J.  safe  in  saying  tliat,  although  there  have  been  some  ditfei  - 
ences  of  opinion  and  contention  on  the  subject,  the  great 
weight  of  authority  in  that  country  is  to  the  effect  that  a 
conve3'anco  of  a  "  road  "  does  not  operate  as  a  conveyance 
of  land  iit  all,  but  only  as  a  grant  of  a  right  of  wa^j. 

In  Washburn  on  Easements,  4th  ed ,  p.  48,  the  author, 
referring  to  some  of  the  cases  to  which  I  have  alluded, 
says:  "The  grant  or  reservation  of  a  'way'  or  'road,' 
without  other  words  of  description,  carries  an  easement 
only,  and  not  the  fee  in  the  soil." 

I  do  not  see  that  any  difference,  as  to  the  title  to  the 
freehold  of  the  soil  occupied  by  highwa3's,  between  the 
law  in  this  country  and  the  law  in  many  of  the  states  of 
the  United  States,  or  in  England,  is  at  all  material  to  what 
is  beinof  considered  here. 

It  was  contended  that  the  words  added  to  the  description 
of  the  road  forty  feet  wide,  '•  and  is  not  included  in  the 
above  quantity  of  land,"  shew  that  the  description  of  this 
strip  is  a  description  of  the  land,  and  that  the  freehold  in 
the  strip  passed  by  the  grant  and  not  a  mere  right  of  way 
or  easement. 

I  cannot  take  this  view.  The  words  themselves  do  not 
express  what  is  contended  for,  and  if  one  is  at  liberty  to 
search  for  the  intention  of  the  parties  to  the  deed,  does  it 
not  immediately  occur  to  the  mind  that  if  they  had  intended 
that  this  strip  of  land  should  pass  by  the  conveyance,  it 
would  have  been  mentioned  and  described  as  land,  as  were 
the  irregularly  shaped  parcels  of  land  that  were  actually 
granted  and  conveyed  by  the  same  deed  ? 

I  was  not  referred  to,  nor  have  I  found  any  cases  in  our 
own  Courts  or  in  England  as  to  the  meaning  and  effect  of 
a  grant  and  conveyance  o("  a  "  road." 

In  such  circumstances,  the  decisions  in  the  Courts  in 
the  United  States  T  think  a  very  good  guide.  What  I 
take  to  be  the  meaning  and  effect  of  these  cases  accords 
with  what  would  have  been  ray  view  without  having  seen 
any  decisions  on  the  subject. 
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After  the  best  consideration  I  liave  been  able  to  bestow  Judgment, 
upon  the  subject,  I  am  of  the  opinion  that  the  fee  or  free- Ferguson,  J. 
hold  in  this  strip  of  land  forty  feet  wide  did  not  pass  by 
the  deed  from  Hamilton  to  Mcllroy  and  others,  but  only 
an  easement — a  right  of  way — and  this  easement  is  all,  in 
respect  of  this  strip  of  land,  that  came  to  the  defendant 
Frances  Webster  through  the  line  of  conveyances  from 
Mcllroy  down  to  her ;  and,  assuming  this  to  be  so,  the  fee 
and  freehold  in  this  strip  of  land  did  pass  by  the  conveyance 
of  the  29th  day  of  November,  1877,  to  Mr.  Begue,  for  it  is 
admitted,  as  before  stated,  that  the  grantors  in  that  deed 
were  the  proper  representatives  of  the  estate  of  Hamilton. 
This  conveyance  was  subject  to  a  right  of  way,  "if  any," 
at  the  place  in  question. 

It  is  clear  that  the  title  that  passed  to  Mr.  Begue  is  now 
vested  in  the  plaintiff,  unless  the  defendant  Frances  Webster 
has  acquired  a  title  by  length  of  possession  in  herself  and 
those  through  whom  she  claims,  and,  upon  the  evidence,  I 
think  it  idle  to  contend  that  this  has  taken  place.  However 
strong  the  contention  might  be  that  she  lost  her  title  to  the 
right  of  way  by  length  of  possession  in  the  plaintiff  and  those 
through  whom  she  claims  and  absence  of  user  of  such 
right,  it  cannot,  as  I  think,  be  made  out  upon  the  author- 
ities, I  may  say  in  the  face  of  the  authorities,  on  the 
subject  and  upon  the  slender  evidence  given,  that  the 
defendant  Frances  Webster  acquired  any  right  or  title  to 
the  land  by  length  of  possession. 

The  plaintiff  then  is,  as  I  think,  shewn  by  the  evidence, 
the  owner  in  fee  of  the  land,  the  locus  in  quo,  and  the 
highest  and  largest  right  the  defendant  Frances  Webster 
can,  as  I  think,  claim,  is  a  title  to  the  right  of  way. 

The  action  is  for  a  trespass.  The  cutting  and  removal 
of  the  trees  by  the  defendants  are  really  the  acts  that  are 
complained  of  and  in  respect  of  which  evidence  of  damages 
was  given. 

On  the  concession  of  counsel  for  the  defendants  before 
mentioned,  which,.  I  repeat,  I  think  was  right,  the  owner- 
ship of  the  right  of  way,  if  it  at  the  time  existed,  would 
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Judgment.   i)()t  be  ground  of  justification  of  the  act  of  cutting  down 
Fergnson,  .1.  J^-iid  removing  the  plaintiff's  trees,  which,  whether  consi- 
dered timber  trees  or  ornamental  trees,  were  part  of  the 
land  of  the  plaintiff. 

No  declaration  of  right  is  specifically  asked  by  the 
plaintiff,  and,  on  the  grounds  stated  above,  the  action  of 
trespass  can  readily  be  determined.  I  think  I  am  not 
called  upon  to  determine,  upon  such  evidence  as  there  is, 
whether  or  not  the  defendant  Frances  Webster  acquired 
the  right  to  an  easement,  a  foot-path  on  or  over  other 
parts  of  the  plaintiff's  property,  or  whether  or  not  her 
title  to  the  forty  feet  right  of  way  or  road  became  extin- 
guished. 

I  am  of  the  opinion  that  there  should  be  judgment  for 
the  plaintiff  in  respect  of  the  trespass  committed  by  the 
defendants  in  cuttino-  and  removing^  the  trees,  and  that  the 
plaintiff  should  have  an  order  restraining  the  defendants 
from  committing  like  acts  of  trespass  upon  the  forty  feet 
strip  of  land.    The  learned  Judge  then  assessed  the  dam- 


XXVII.] 


HOPKINS  V.  OWEN  SOUND. 


4a 


[COMMON  PLEAS  DIVISION.] 

Hopkins  v.  The  Corporation  of  the  Town  of  Owen 
Sound  et  al. 

Municipal  Corporations — Private  Approach  to  and  from  Highway — Non- 
repair— Accident — Liability  of  Private  Person. 

A  person  who,  with  the  knowledge  of,  and  without  objection  by,  a  muni- 
cipal corporation,  constructs  across  a  ditch  between  the  sidewalk  and 
crown  of  the  highway  an  approach  therefrom  to  enable  vehicles  to 
pass  to  and  from  his  property,  adjacent  to  the  highway,  is  liable  for 
injuries  sustained,  through  want  of  repair  of  the  approach,  by  a  person 
using  it  to  cross  the  highway. 

This  was  an  action  tried  before  Ferguson,  J.,  at  the  statement* 
jury  sittings  at  Owen  Sound,  on  the  14th  September,  1895. 

The  facts  fully  appear  in  the  judgment. 

The  following  are  the  questions  and  answers  submitted 
to  and  made  by  the  jury  : 

1.  Was  the  defendant  negligent  in  not  keeping  the 
approach  in  good  repair,  assuming  for  the  present  that  it 
was  his  duty  to  keep  it  in  good  repair  ?    A.  Yes. 

2.  Was  the  plaintiff  guilty  of  contributory  negligence  in 
departing  from  the  sidewalk  and  passing  over  the  approach 
as  she  did  or  otherwise  ?    A.  No. 

3.  Could  the  plaintiff  have  avoided  the  accident  by  exer- 
cising reasonable  diligence  ?    A.  No. 

4.  What  amount  of  damages  do  you  think  the  plaintiff 
entitled  to  ?    A.  $200. 

H.  G.  Tucker,  for  the  plaintifl. 
Masson,  Q.C.,  for  the  defendant  Trotter. 
Smith,  for  the  defendants,  the  corporation  of  Owen 
Sound. 

At  the  conclusion  of  the  case,  the  learned  Judge  reserved 
his  decision,  and  subsequently  delivered  the  following 
judgment : 


44 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment.  October  16,  1895.    Ferguson,  J.  :  — 

Ferguson,  J. 

The  action  was  originally  brought  against  these  two 
defendants,  but,  for  some  reason  was  discontinued  or 
abandoned  as  against  Owen  Sound.* 

Tlie  defendant  Trotter  is  the  proprietor  of  a  house  and 
lot  in  Uvven  Sound.  The  street  in  front  of  his  premises  is 
graded  in  such  a  manner  that  there  is  a  ditch  of  consider- 
able depth  between  the  sidewalk  and  the  crown  of  the 
grading  of  the  street.  Many  years  ago  Trotter  constructed 
with  the  knowledge  of,  and  without  objection  by  the  cor- 
poration of  Owen  Sound,  what  is  called  "  au  approach  " 
from  the  street  as  travelled  by  teams,  etc.,  across  the  ditch 
to  the  sidewalk  opposite  his  place.  This  was  constructed 
for  Trotter's  own  use  as  a  way  for  himself  and  others  to  pass 
to  and  from  his  property.  It  was  constructed  wnth  sleepers 
or  striiioers  across  the  ditch  which  were  covered  wnth 
planks  and  used  for  driving  horses,  wagons  and  carriages 
to  and  from  Trotter's  place,  and  had,  long  before  the  pre- 
sent difficulty  arose,  been  repaired  by  Trotter.  There  was 
no  contract  or  agreement  between  Trotter  and  the  corpo- 
ration as  to  the  construction,  maintenance  or  repair  of  this 
approach.  The  corporation  simply  knew  of  it,  and  did  not, 
at  any  time,  object  to  it  or  its  existence.  The  plaintiff 
was  passing  on  foot  along  the  sidewalk  in  front  of 
Trotter's  place,  desiring  and  intending  to  go  to  a  house  on 
the  opposite  side  of  the  street,  but  fWther  on  in  the  direc- 
tion in  which  she  was  going.  She  could  have  gone  on  to 
the  next  corner  and  crossed  the  street  upon  a  good  cros- 
sing, and  returned  on  the  opposite  side  of  the  street  to  the 
place  of  her  intended  destination.  She,  however,  attempted 
to  adopt  a  shorter  way  by  taking  a  diagonal  or  oblique 
course  across  the  street,  and  for  this  purpose  departed  from 

*  The  reason  of  the  notion  being  discontinued  against  the  corporation 
was  that  it  had  not  been  commenced  with  the  three  months  reqiiired  by 
the  Municipal  Act,  though  at  the  time  the  action  was  commenced,  it  was 
thought  that  the  plaintiff  would  be  able  to  prove  misfeasance  on  the  part 
of  the  corporation,  but  which,  at  the  trial,  he  found  he  was  unable  to  do. 
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the  sidewalk  and  went  upon  the  "  approach  "  in  question,  Judgment, 
which  there  was  evidence  going  to  shew,  had  become  Ferguson,  J. 
dilapidated  and  out  of  repair.    It  being  in  the  night  time, 
the  plaintiff's  foot  passed  through  a  hole  in  this  approach, 
and  in  consequence,  her  leg  was  broken.    She  suffered  a 
severe  injury. 

At  the  close  of  the  plaintiff's  case,  defendant's  counsel 
moved  for  a  nonsuit,  stating  several  grounds,  all  of  which, 
so  far  as  necessary  for  present  purposes,  may  be  summed 
up  into  the  one,  that  the  defendant  Trotter  was  not,  in  the 
circumstances,  obliged  to  keep,  or  that  no  duty  rested  upon 
him,  so  far  as  the  plaintiff  had  concern,  to  keep  the 
approach  in  repair. 

On  this  motion  for  a  nonsuit,  I  reserved  judgment.  The 
case  was  submitted  to  the  jury,  it  having  been  for  the  then 
purposes,  assumed  that  it  was  the  dut}^  of  the  defendant 
Trotter  to  keep  the  approach  in  repair.  The  jury  were 
asked  to  answer  several  questions  which  they  did.  The 
questions  and  answers  are  attached  to  the  Record.  The 
answers  are  plainly  in  favour  of  the  plaintiff,  and  the 
damages  are  assessed  at  the  sum  of  $200,  which  I  cannot 
but  think  a  small  sum. 

What  I  have  now  to  say  is  whether  or  not  in  the  cir- 
cumstances, it  was  the  duty  of  the  defendant  Trotter  to 
keep  the  approach  in  repair. 

I  have  looked  at  a  very  considerable  number  of  cases 
without  being  able  to  say  that  I  have  found  a  case  pre- 
cisely in  point.  Yet  I  am  confirmed  in  the  view  upon  the 
subject  that  I  entertained  at  the  time  of  the  trial,  which 
seems  fairly  well  expressed  by  a  learned  Judge  in  the  case 
Weller  v.  McGormack,  47  New  Jersey  L.  R.,  397,  at  p.  398. 
He  said  :  "  It  must  be  conceded  that  ordinarily,  when  a  per- 
son for  his  i)rivate  ends,  places  or  maintains,  in  or  near  a 
highway,  anything  whi5h,  if  neglected,  will  render  the  way 
unsafe  for  travel,  he  is  bound  to  exercise  care  to  prevent  its 
becomino-  dano-erous." 

The  plaintiff  was  travelling  upon  the  highway  as  she 
lawfully  might. 
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Judgment.       I  am  of  the  opinion  that  the  defendant  Trotter  having 
Ferguson,  J.  Constructed  this  approach  as  he  did,  had  a  duty  resting 
upon  him  to  keep  it  in  repair,  and  my  judgment  on  the 
motion  for  the  nonsuit  is  against  the  defendant. 

Tlien,  upon  the  answers  of  the  jury,  a  verdict  must  be 
entered  for  the  plaintiff  and  against  the  defendant  Trotter, 
for  the  sum  of  $200,  and  I  think  the  plaintiff  should  have 
the  costs  of  the  action  according-  to  the  higher  scale. 

G.  F.  H. 


[QUEEN'S  BENCH  DIVISION.] 

Hendrie 

V. 

The  Toronto,  Hamilton  and  Buffalo  R.  W.  Co. 

Railways — Lands  Ivjurlouslij  Affected — Right  to  Compensation. 

Statement.  In  this  action  the  defendants  appealed  from  the  judg- 
ment of  Meredith,  0.  J.,  at  the  trial,. following  his  judg- 
ment reported  in  26  O.  K  667,  and  the  appeal  was  argued 
before  the  Queen's  Bench  Divisional  Court,  composed  of 
Armour,  C.  J.,  and  Falconbridge  and  Street,  JJ.,  on 
November  28,  1895. 

McCarthy,  Q.  C,  and  D'Arcy  Tate,  for  the  appeal. 
Robinson,  Q.  C,  and  Bruce,  Q.  C,  contra. 

The  judgment  of  the  Court  was  delivered  on  December 
14,  1895,  by  Street,  J.,  affirming  the  judgment  of 
Meredith,  C.  J.,  appealed  from,  declaring  the  plaintiff 
entitled  to  conipensation  ;  and  the  appeal  was  dismissed 
with  costs. 

G.  A.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

In  re  Babcock  v.  Ayers. 

Division  Courts — Jurisdiction — Prohibition — Promissory  Note  Payable,  by 
Instalments. 

An  action  for  the  first  instalment  due  on  a  promissory  note  for  |400,  pay- 
able in  three  annual  instalments,  is  for  an  amount  ascertained  by  the 
signature  of  the  defendant,  and  may  be  brought  in  a  Division  Court 
before  the  maturity  of  the  second  instalment. 

In  three  annual  instalments  "  in  such  a  note  means  equal  instalments. 
Prohibition  refused. 

This  was  a  motion  for  prohibition  to  the  Sixth  Division  Statement. 
Court  of  Ilalton,  against  enforcing  a  judgment  obtained 
there  against  the  defendant  on  November  1st,  1887,  upon 
the  ground  that  the  claim  was  beyond  the  jurisdiction  of 
the  Division  Court. 

The  action  was  brought  for  the  first  instalment  upon  a 
promissory  note,  made  in  the  following  words  by  the  de- 
fendant : 

''Burlington,  Sept.  21st,  1885. 

"  $400.  Received  from  Wm.  E.  Babcock  the  sum  of 
four  hundred  dollars,  which  we  promise  to  pay  him  or  his 
order,  as  follows  :  in  three  annual  instalments  with  interest 
at  6  per  cent,  per  annum  for  value  received. 

"  (Signed)  Allan  Ayers." 

The  defendant  was  not  personally  served  with  the  sum- 
mons, but  it  was  served  together  with  an  attachment 
against  him  as  an  absconding  debtor  in  October,  1887,  and 
judgment  was  obtained  on  November  1st,  1887,  by  default. 

The  Division  Court  summons,  it  was  admitted,  was 
issued  before  September  21st,  1887,  and  in  it  the  plaintiff 
claimed  "  $133.33  with  interest  from  September  24th,  1886, 
on  $400,  being  the  first  instalment"  upon  the  note  above 
set  forth. 

The  defendant  upon  the  present  application,  swore  that 
he  only  became  aware  of  the  recover}^  of  the  judgment  a 
few  days  before  the  application  was  launclied,  and  that  he 
never  owed  the  money. 


48 


THE  ONTARIO  REPORTS. 


Statement.  The  prohibition  was  applied  for  upon  the  ground  that 
the  amount  sued  for  was  not  ascertained  by  the  signature 
of  the  party,  and  was,  therefore,  beyond  the  jurisdiction 
of  the  Court. 

The  motion  was  argued  on  November  18th,  1895,  before 
Street,  J. 

A.  McLean  Macdonell,  for  the  motion. 
Raney,  for  the  plaintiff,  contra. 

November  19th,  1895.    Street,  J. : — 

In  my  opinion,  a  promise  to  pay  a  sum  in  "  three  annual 
instalments,"  is  equivalent  to  "  three  equal  annual  instal- 
ments ;"  and  the  instrument  produced  is  a  promissory  note 
payable  by  instalments,  upon  each  of  which  an  action  will 
lie  at  its  maturity.  Each  of  these  instalments  was,  there- 
fore, for  an  ascertained  amount,  viz.,  one-third  of  $400, 
and  was  ascertained  by  the  signature  of  the  party,  and 
was  payable  in  one,  two,  or  three  years  from  the  date  of 
the  note. 

I  am  unable  to  find  any  ground  upon  which  prohibition 
should  be  granted,  as  it  was  conceded  by  the  defendant's 
counsel,  that  the  action  was  before  the  second  instalment 
became  due. 

The  motion  must  be  dismissed  with  costs. 

A.  H.  F.  L. 
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[QUEEN'S  BENCH  DIVISION.] 

The  Attorney- General  for  Ontario  v.  The  Hamilton 
Street  Railway  Co. 

Sunday—Street  Bailways— Lord's  Day  Act,  R.  S.  O.  ch.  203,  sec.  1  — 
Construction — Exception. 

The  words  "  or  other  person  whatsoever  "  in  sec.  1  of  the  Lord's  Day  Act, 
R.  S.  0.  ch.  203,  are  to  be  construed  as  referring  to  persons  ejusdem 
generis  as  the  persons  named,  "merchant,  tradesman,"  etc.  ;  and  an 
incorporated  company  or  person  operating  street  car^  on  Sunday  is  not 
within  the  prohibition  of  the  enactment. 

Sandiman  v.  Breach,  7  B.  &  C.  96  ;  Eer/ina  v.  Budway,  8  C.  L.  T.  Occ. 
N.  269  ;  and  Reaiiia  v.  Somers,  24  O.  R.  244,  followed. 

Semble,  also,  that  the  defendants,  if  the  enactment  applied,  were  within 
the  exception  as  to  "conveying  travellers." 

Regina  v.  Daggett,  1  0.  R.  537,  followed. 

Regina  v.  Tinning,  11  U.  C.  R.  636,  not  followed. 

This  action  was  brought,  upon  the  information  of  one  statements 
John  Henderson,  for  an  injunction  to  restrain  the  defen- 
dants from  operating  their  electric  cars  upon  Sundays. 

The  facts  are  stated  in  the  judgment. 

The  action  was  tried  by  Rose,  J.,  without  a  jury. 

The  evidence  was  taken  at  Hamilton  on  the  14th 
November,  1895,  and  the  argument  heard  at  Toronto  on 
the  27th  December,  1895. 

Moss,  Q.  C,  and  A.  E.  O'Meara,  for  the  plaintiff. 
Edtuard  Martin,  Q.  C,  and  Kiriuan  Martin,  for'  the 
defendants. 

December  31,  1895.    Rose,  J.  :— 

It  was  conceded  that*  the  defendant  company  had  the 
right  to  run  its  cars  on  Sunday  as  well  as  on  the  other 
days  of  the  week,  unless  doing  so  was  a  violation  of  the 
provisions  of  R.  S.  O.  ch.  203,  an  Act  to  prevent  the  Pro- 
fanation of  the  Lord's  Day,  sometimes  called  the  Lord's 
Day  Act.* 

*R.  S.  0.  ch.  203,  sec.  1.— It  is  not  lawful  for  any  merchant,  trades- 
man, artificer,  mechanic,  workman,  labourer,  or  other  person  whatsoever 
on  the  Lord's  Day,  to  sell  or  publicly  shew  forth,  or  expose,  or  offer  for 
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Judgment.  following  questions  then  arise  :  (1)  Does  the  above 

Rose,  J.     statute  apply  to  the  defendant  company  ? 

(2)  If  so,  is  what  was  shewn  to  have  been  done  here 
within  the  exception  as  being  a  conveying  of  travellers  ? 

(3)  If  not  within  the  exception,  was  it  necessary,  to 
entitle  the  plaintiff  to  succeed,  for  him  to  shew  substan- 
tial injury  to  the  public  ? 

(4)  If  necessary,  has  such  injury  been  shewn  ? 

(5)  And,  in  any  view,  on  this  evidence,  is  an  order  of 
injunction  the  proper  remedy  for  any  violation  of  the 
Act  ? 

The  statute  does  not  apply  to  the  company  unless  it  is 
one  of  the  persons  named  in  the  first  section  of  the  Act, 
or  a  person  ejusdem  generis  with  those  named. 

I  assume  that  the  fact  that  the  defendant  is  a  corpor- 
ation does  not  prevent  the  Act  applying. 

The  persons  named  in  the  Act,  are  merchant,  trades- 
man, artificer,  mechanic,  workman,  labourer,  or  other  per- 
son whatsoever." 

It  is  not  open,  on  the  decisions  in  our  own  Courts,  for 
the  plaintiff  to  contend  that  the  words  "  or  other  person 
whatsoever "  are  not  to  be  construed  to  refer  to  persons 
ejusdem  generis  :  see  Regina  v.  Tinning,  11  (J.  C.  R.  636; 
Hesjjeler  v.  Shaw,  16  U.  C.  R.  104?  ;  Regina  v.  Bttdway,  8 
C.  L.  T.  Occ.  N.  269  ;  Regina  v.  Somers,  24  0.  R.  244. 

Therefore,  we  have  to  see  if  a  person  running  street  cars 
is  one  named  by  the  statute,  or  ejusdem  generis  with  such 
person. 

This  question,  also,  is,  as  it  seems  to  me,  practically  con- 
-  eluded  by  authority. 

In  Sandiman  v.  Breach,  7  B.  &  C.  90,  it  was  held  by 
the  Court,  the  judgment  being  delivered  by  Lord  Tenter- 
den,  C.  J.,  that  the  words  "  or  other  person  or  persons 

sale,  or  to  purchase,  any  goods,  chattels,  or  other  personal  property,  or 
any  real  estate  whatsoever,  or  to  do  or  exercise  any  worldly  labour,  busi- 
ness or  work  of  his  ordinary  calling  (conveying  travellers  or  Her  Majesty's 
Mail,  by  laud  or  by  water,  selling  drugs  and  medicines,  and  other  works 
of  necessity  and  works  of  charity  only  excepted). 
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whatsoever"  in  the  29  Car.  II.  ch.  7,  sec.  1,  were  not  used  Judgment, 
in  a  sense  large  enough  to  include  the  owner  or  driver  of     Rose,  J. 
a  stage  coach.    That  section  provided  "  that  no  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour,  business,  or  work 
of  their  ordinary  callings  on  the  Lord's  Day,"  etc. 

In  Bsgina  v.  Budway,  supra,  it  was  held  by  the  full  Court 
(Queen's  Bench  Division)  that  a  cab-driver  did  not  come 
within  the  words  of  chapter  203  ;  and  in  Regina  v.  Somers, 
supra,  the  same  Court  followed  its  decision  in  Regina  v. 
Budway. 

In  the  latter  case  the  fact  stated  was  that  "  the  defen- 
dant was  a  servant  of  one  Charles  Brown,  a  keeper  of  a 
livery  stable  in  the  city  of  Toronto,  and  on  the  day  in 
question,  drove  a  cab  belonging  to  Brown  through  the 
streets  of  the  city,  for  hire." 

Mr.  Moss  urged  that  the  two  latter  decisions  should  be 
confined  to  the  facts  then  before  the  Court,  and  did  not 
apply  to  a  case  of  a  cab-driver  who  was  both  owner  and 
driver.  It  seems  to  me  there  is,  in  principle,  no  distinction 
between  the  driver  who  is  the  owner,  and  the  driver  who 
is  the  servant  of  the  owner,  that  would  apply  in  favour  of 
the  servant ;  indeed,  it  might  be  contended  that  a  servant 
who  was  not  the  owner  would  more  readily  come  within 
the  description  "  workman  or  labourer,"  than  would  the 
owner  who  was  also  the  driver  ;  and  in  Sandiman  v. 
Breach,  as  we  have  seen,  Lord  Tenterden  draws  no  such 
distinction,  but  uses  the  words  "  owner  or  driver."  Then, 
if  an  owner  or  driver  of  a  stage  coach,  or  an  owner  or 
driver  of  a  cab,  is  not  within  the  Act,  is  one  who  is  an 
owner  or  driver  of  a  street  car,  whether  such  car  is  moved 
by  horses,  steam,  electricity,  or  other  motive  power  ?  I 
am  unable  to  see  any  distinction  between  such  persons.  I 
think  there  is  none  ;  and,  following  the  above  decisions, 
which  are  binding  upon  me,  I  must  hold  that  the  defen- 
dant company  is  not  within  the  Act,  and  so  not  prohibited 
from  running  its  cars  on  Sunday. 
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Judgment,      But,  assuming  that  the  Act  does  apply,  then  has  it 
Rose,  J.     been  shewn  that  the  company  was  or  was  not  "  conveying 
travellers  ?" 

The  exception  is  in  the  following  words  :  "  Conveying 
travellers  or  Her  Majesty's  Mail,  by  land  or  by  water,  selling 
drugs  and  medicines,  and  other  works  of  necessity  and 
works  of  charit}'^  only  excepted." 

In  Regina  v.  Daggett,  1  O.  R.  537,  the  full  Court 
(Queen's  Bench  Division),  composed  of  Hagarty,  C.  J., 
and  Armour  and  Cameron,  JJ,,  held  that  excursionists, 
leaving  Buffalo,  in  the  State  of  New  York,  on  a  Sunday 
morning,  and  proceeding  by  rail  to  Niagara,  thence  by 
defendant's  steamboat  to  Toronto,  and  back  the  same  day^ 
were  travellers  within  the  exception,  and  that  there  is  na 
distinction  in  such  a  case  between  travellers  for  pleasure 
and  for  business.  The  decisions  under  the  29  Car.  II.  ch. 
7  were  collected  and  referred  to  and  accepted  as  defining 
the  term  "  travellers  "  as  used  in  our  statute. 

There  the  learned  Chief  Justice  said :  "  It  matters 
nothing,  in  my  judgment,  whether  they  travel  wholly  for 
•  pleasure,  fresh  air,  relaxation  from  work,  or  with  or  with- 
out luggage,  or  actually  on  important  business — they  are 
travellers  within  the  meaning  of  the  statute.  To  draw  any 
distinction  between  persons  according  to  the  purpose 
which  induced  them  to  travel  would,  as  it  seems  to  me,, 
be  a  vain  attempt,  leading  to  impossible  and  irritating 
inquiries,  and  tending  to  bring  a  useful  and  salutary  eurict- 
ment  into  contempt." 

No  effect  was  gfiven  to  the  arijument  of  counsel  that 
"  conve3Mng  travellers,"  to  be  within  the  exception,  must 
be  a  work  of  necessity,  the  Court  evidently  holding  other^ 
wise. 

Among  the  cases  referred  to  decided  in  England  under 
the  29  Car.  II.  was  Peplow  v.  liichardson,  L.  R.  4  C.  P. 
l()8,'where  it  was  held  that  a  man  who  walked  two  and  a- 
half  miles  from  his  residence  to  drink  mineral  water  at  a 
spa,  was  a  traveller  ;  and  in  Taylor  v.  Huonphries,  10  C. 
B.  N.  S.  429,  Erie,  C.  J.,  held  that  persons  who  had  walked 
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four  miles,  on  business  or  pleasure,  might  be  lawfully  sup-  Judgment, 
plied  with  refreshment  as  travellers.  Rose,  J. 

Mr.  Moss  endeavoured  to  distinguish  these  cases  on  the 
ground  that  the  persons  had  walked  to  a  distance  out  of 
the  town  where  they  resided,  but  I  find  no  such  distinction 
suggested,  and  it  seems  to  me  to  be  fanciful  and  not  enti- 
tled to  prevail.  It  is  also  manifest  that  the  distance  passed 
over  does  not  determine  whether  one  is  a  traveller  or  not. 

In  Regina  v.  Daggett,  Regina  v.  Tinning,  11  U.  C 
R.  636,  was  referred^to  and  not  followed.  It  was  declared 
to  be  not  in  accordance  with  the  subsequent  decisions. 

In  Regina  v.  Tinning,  the  Court  held  "  that  persons 
making  it  their  ordinary  business  to  ply  within  the  har- 
bours of  a  town,  not  for  any  purpose  of  carrying  travellers 
or  the  mail,  were  intended  to  be  restrained  by  the  Act," 
adding,  "  We  think  it  clear  that  the  persons  carried  on  a 
Sunday  between  the  city  (Toronto)  and  the  peninsula 
cannot  be  called  travellers  within  the  meaning  of  the 
-exception.  They  are  persons  notoriously  seeking  more 
recreation." 

I  must  follow  Regina  v.  Daggett  in  preference  to  Regina 
V.  Tinning,  leaving  an  appellate  tribunal  to  say  that  the 
later  decision  is  wrong,  if  it  is  so,  for  it — Regina  v.  Dag- 
gett— is  founded  upon  decisions  subsequent  to  Regina  v. 
Tinning,  and  has  remained  unquestioned  since  it  was 
decided  in  1882. 

Both  decisions  are  of  the  same  Court,  differently  con- 
stituted, and  the  later  decision  is,  as  I  think,  a  declaration 
that  the  former  is  not  good  law,  and  is  a  declaration  of 
the  law  which  binds  me  sitting  as  a  Judge  of  first  instance. 

It  was  pointed  out  that  the  Legislature  by  the  48  Vict, 
ch.  44,  sees.  1-7  (now  sec.  7  of  R.  S.  O.  ch.  203),  had  de- 
clared excursionists  not  to  be  travellers ;  but  it  will  be 
observed  that  such  section  applies  only  to  persons  going 
and  returning  on  the  same  day,  by  the  same  steamboat  or 
railway,  or  any  other  owned  by  the  same  persons  or  com- 
pany, such  steamboat  or  railway  having  for  the  only  or 
principal  object  the  carriage  of  Sunday  passengers  for 
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Judgment,    amusement  or  pleasure  only,  and  does  not  apply  to  persons 
Rose,  J.    carried  one  way  only,  or  going  and  returning  on  different 
days.    So  the  construction  put  upon  the  word  travel- 
lers "  by  the  Court  in  Regina  v.  Daggett  stands  with  thfr 
above  exception. 

It  is  instructive  to  note  the  care  the  Legislature  exer- 
cised in  declaring  the  limitations  to  such  extension  of  the 
Act. 

I  find  as  a  fact  that  the  defendant  company  has  not 
been  shewn  to  have  run  its  cars  having  for  the  principal 
or  only  object  the  carriage  of  Sunday  passengers  for 
amusement  or  pleasure  only,  and  there  is  no  evidence 
before  me  on  which  I  could  find  that  the  company  carried 
what  might  be  called  Sunday  excursionists. 

I  find  as  a  fact  that  the  cars  of  the  defendant  company 
were  shewn  to  have  been  run  on  Sunday  as  on  other  days,, 
only  less  frequently,  for  the  carriage  of  travellers  at  the 
usual  rates  of  fare,  and,  although  it  may  be  that  persons 
who  were  not  travellers  were  carried,  such  fact  was  not 
shewn.  It  having  been  decided  that  to  go  two  and  a-half 
miles  to  drink  mineral  waters  ;  to  walk  out  for  fresh  air 
or  pleasure,  say  three  or  four  miles  ;  to  go  upon  an  excur- 
sion from  Buffalo  to  Toronto  and  return  ;  or  to  go  os^er  to 
the  peninsula  (now  island)  opposite  Toronto  for  recrea- 
tion, constituted  the  person  so  journeying  a  traveller,  I  must 
either  ignore  the  effect  of  such  decisions,  or  hold  that  at 
least  certain  persons  carried  by  the  defendant  company 
•were  travellers  within  the  meaning  of  the  Act,  e  g.,  per. 
sons  who,  coming  into  the  city  by  the  ordinary  railway 
trains,  desired  to  reach  their  respective  destinations  in  the 
city ;  persons  going  to  and  returning  from  church  ;  per- 
ons  going  to  places  of  rest  or  recreation ;  and  the  like. 

It  follows  from  the  view  I  have  taken  of  the  decisions; 
referred  to,  that  the  compan}^  had  the  right  to  run  its  cars 
for  the  purpose  of  "  conveying  travellers,"  and,  so  running, 
the  cars  would  create  all  the  noise  and  disturbance  that 
they  are  alleged  to  create,  to  the  annoyance  of  some  of 
the  persons  who  gave  evidence  at  the  trial,  without  regard 
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to  whether  they  did  or  did  not  carry  persons  who  were  Judgment, 
not  travellers,  and  so  I  cannot  find  that,  by  carrying  per-     Rose,  J. 
sons  who  were  not  travellers,  they  have  created  or  con- 
tinued a  nuisance ;  and,  therefore,  there  is  no  ground  on 
which  the  Court  can  interfere. 

For  the  information  of  the  Court,  if  this  case  is  carried 
farther,  and  it  shall  become  necessary  to  find  any  facts 
upon  the  evidence  not  found  by  me,  I  desire  to  say  that, 
as  far  as  I  could  judge,  the  several  witnesses  at  the  trial 
were  apparently  honest  in  their  endeavour  to  tell  the 
truth.  Their  opinions  as  to  the  running  of  the  cars  on 
Sunday  being  an  annoyance  seemed  to  be  affected  by  their' 
views  as  to  whether  it  was  morally  right  or  wrong  so  to 
run  them,  and  such  views  were  again  influenced  to  some 
extent  by  the  fact  that  the  running  of  the  cars  on  Sunday 
was  or  was  not  to  them  or  the  churches  or  cono^reo^ations 
to  which  they  belonged,  a  benefit,  advantage,  or  conven- 
ience. 

I  was  referred  by  Mr.  Martin  to  ch.  99  of  the  35  Vict. 
(O.),  incorporating  the  Toronto  Railway  Company,  and 
confirming  the  agreement  therein  set  out.  By  clause  1  of 
that  Act  the  company  is  permitted  to  run  its  cars  on  Sun- 
day, when  agreed  to  by  the  citizens,  provided  that  so  doing 
is  not  a  contravention  of  the  Lord's  Day  Act.  This  pro- 
bably shews  that  the  Legislature  had  formed  no  opinion 
that  the  Lord's  Day  Act  did  clearly  prohibit  the  running 
of  cars  on  Sunday. 

I  was  referred  to  the  case  of  TJte  Attorney -General  v. 
Niagara  Falls,  etc.,  Tramway  Co.,  19  0.  R.  624  and  18  A.  R. 
45.3,  but  that  case  did  not  turn  upon  any  question  under 
chapter  203  above  considered. 

On  the  whole,  I  am  of  the  opinion  that  the  plaintiff's 
case  fails,  and  the  action  must  be  dismissed  with  costs. 


E.  B.  B. 


56 


THE  ONTARIO  REPOllTS. 


[vol. 


[CHANCERY  DIVISION.] 

Patterson  et  al.  v.  King  et  al. 

Landlord  and  Tenant — Hight  to  Distrain — Garnishment  of  Bent — Suspen- 
sion of  Right  to  Distrain — Apportionment  of  Rent — R.  S.  O.  ch.  J^S^ 
sees.  2-6. 

A  landlord's  right  to  distrain  is  suspended  as  to  that  portion  of  the  rent 
which  has  accrued  up  to  the  garnishment,  by  the  service  on  the  tenant, 
before  such  distress,  of  an  order  attaching  the  rent,  and  distress  for 
such  portion  is  wrongful. 

tStatement.  This  was  an  action  for  trespass  and  wrongful  distress, 
and  for  an  injunction.  The  plaintiff  John  Patterson  was 
tenant  of  a  house  belonging  to  J.  A.  Mcllwain,  one  of 
the  defendants.  His  co-plaintiff  was  a  lodger  in  the 
house.  The  defendant  King  was  mortgagee  of  the  pre- 
mises, and,  as  the  plaintiff  alleged,  had,  with  the  landlord 
Mcllwain,  wrongfully  distrained  the  goods  of  the  plaintiffs 
as  for  rent  due,  after  such  rents  had  been  attached  in 
an  action  in  the  High  Court  of  Justice,  by  one  Margaret 
Parker,  judgment  creditor  of  Mcllwain.  A  portion  of  the 
rent  distrained  for,  namely,  twelve  days'  rent,  accrued  due 
after  the  service  of  the  attaching  order,  but  as  to  this  the 
plaintiff  alleged  a  sufficient  tender,  after  which  the  land- 
lord, nevertheless,  retained  the  goods  for  several  days. 

The  case  was  tried  on  November  24th  and  25th,  1895, 
before  Boyd,  C,  at  the  Assizes  at  Toronto. 

J.  E.  Cook,  for  the  plaintiff.    There  was  no  right  to 
distrain  for  a  fraction  of  the  rent ;  tender  was  made  as  to 
'  the  twelve  da3^s'  rent  and  costs,  and  was  refused ;  the  dis- 

tress was,  moreover,  irregular  :  Towerson  v.  Jackson,  [1891] 
2  Q.  B.  484  ;  Underhay  v.  Read,  20  Q.  B.  D.  209  ;  Massie 
V.  Toronto  Printing  Co.,  12  P.  R.  12  ;  Kinnear  v.  Aspden, 
19  A.  R.  4G8 ;  Hickman  v.  Mac/tin,  4  H.  &  N.  716  ;  Ed- 
mundson  v.  Hamilton  Provident  and  Loan  Society,  19 
O.  R.  G77  ;  Howell  v.  The  Listowell  Rink  and  Park  Co.,  13 
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O.  R.  476,  494;  Bayliss  v.  Fisher,  7  Bing.  153;  R  S.  0.  Argument, 
■ch.  143,  sec.  44  ;  Keen  v.  Priest,  4  H.  &  N.  235. 

Seville,  for  the  defendants  King  and  Mcllwain.  The 
right  of  distress  was  not  gone,  nor  was  it  suspended  by 
the  attaching  order. 

Defendant,  L..J.  Williams,  in  person. 

Cook,  in  reply:  Mitchell  v.  Lee,  L.  R.  2  Q.  B.  259; 
Sparks  V.  Younge,  8  Ir.  C.  L.  R.  251. 

December  4th,  1895.    Boyd,  C.  :— 

Rent  may  be  attached,  and  when  it  is  attached  the  legal 
result  is  that  the  collateral  remedy  of  the  landlord  (i.e., 
the  judgment  debtor),  by  wa>j  of  distress  is  suspended. 
That  is  said  in  so  many  words  by  Blackburn,  J.,  in  Mitchell 
V.  Lee,  L.  R.  2  Q.  B.,  at  p.  263,  and  it  is  my  duty  to  act  upon 
that  view  of  the  law  in  the  present  case. 

I  may  note  that  Mitchell  v.  Lee  is  more  fully  reported 
in  8  B.  &  S.  92,  where,  during  the  argument,  Blackburn, 
J.,  observes :  "  The  debt  (i.e.,  for  rent)  is  not  transferred 
but  is  bound  in  the  hands  of  the  garnishee,  and  while 
bound,  the  landlord's  right  to  distrain,  is  suspended,"  and 
with  that  Cockburn,  C.  J.,  agrees,  saying  :  "  The  extraordi- 
nary remedy  by  distress  is  suspended,  and  to  that  extent 
the  landlord  is  damnified.  The  difficulty  in  my  mind  is  how 
the  landlord  can  enforce  his  rights  while  the  attachment 
lasts,"  at  p.  94.  Thtn  the  disadvantages  of  allowing  attach- 
ment to  supersede  the  right  to  distrain  are  pointed  out  at 
p.  96  ;  but  yet  the  Court  in  its  judgment  affirms  that  the 
landlord  cannot  avail. himself  of  the, power  of  distraining 
while  the  debt  is  attached  under  the  garnishment  clauses 
of  the  stautes.  • 

The  result  is  that  the  distress  was  wrongful,  because  for 
a  much  larger  sum  than  could  be  distrained  for. 

This  arises  from  the  power  to  attach  a  part  of  the  rent 
-as  it  accrues  due  de  die  in  diem,  though  it  is  not  actually 
payable  till  the  next  gale  day.  Such  a  severance  of  rent 
is  b}"  means  of  the  Act  relating  to  the  apportionment 
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Judgment,  of  rent:  E,.  S.  O.  ch.  148,  sees.  2-6;  Kinnear  v.  Aspden, 
Boyd,  C.    19  A.  R.  468,  475  ;  and  Massie  v.  Toronto  Prmting  Co.,  12 
P.  R  12. 

The  rent  accrued  up  to  the  day  of  attachment  is  inter- 
cepted by  the  service  of  the  garnishing  order,  and  to  that 
extent  no  distress  can  be  made  while  it  stands :  In  re 
Wilson,  10  Mor.  B.  C.  219,  227.* 

As  to  the  fraction  of  rent,  twelve  daj^s,  which  might  be 
distrained  for,  there  was  a  sufficient  tender  in  regard  to 
that  which  displaced  the  right  of  the  landlord  to  hold  the 
goods  any  longer  therefor. 

But  he  did  hold  for  some  days,  and  did  put  the  tenant 
to  considerable  discomfort,  though  he  ultimately  withdrew 
from  possession  and  otherwise  so  conducted  himself  as  to 
leave  the  tenant  in  undisturbed  enjoyment  of  the  pro- 
perty. If  I  award  thirty  dollars  damages  and  costs 
of  all  the  proceedings  for  injunction,  I  think  ample  justice 
will  be  done. 

This  should  be  the  measure  of  recovery  against  the 
landlord  Mcllwain  and  his  bailiff. 

I  do  not  think  I  should  extend  it  to  Mrs.  Kin  or,  thouorh 
I  think  she  so  acted  in  the  matter  of  the  distress  as  to 
disentitle  her  to  any  costs,  although  I  dismiss  her  from 
the  action. 

The  money  in  Court  may  be  paid  out  to  the  attaching 
creditor  if  his  contention  is  sustained  in  the  Court  of 
Appeal. 

A.  H.  F.  L. 

*See,  also,  S.  C.  5  R.  455. 
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[COMMON  PLEAS  DIVISION.] 

ReGINA  V.  CoULSON. 

Medical  Practitioner — Justice  of  the  Peace — Summary  Conviction — Certi- 
orari— Evidence—  Practising  Medicine — Ontario  Medical  Act,  R.  S.  0. 
ch.  14.8,  sec,  45. 

When  a  summary  conviction  is  removed  by  certiorari  and  a  motion  made 
to  quash  it,  ifc  is  the  duty  of  the  Court  to  look  at  the  evidence  taken  by 
the  magistrate,  even  where  the  conviction  is  valid  on  its  face,  to  see  if 
there  is  any  evidence  whatever  shewing  an  offence,  and,  if  there  is  none, 
to  quash  the  conviction  as  made  without  jurisdiction  ;  but  if  there  is 
any  evidence  at  all,  it  is  not  the  province  of  the  Court  to  review  it  as 
upon  an  appeal. 

Regina  v.  Coulson,  24  O.  R.  246,  not  followed. 

The  defendant  was  convicted  under  the  Ontario  Medical  Act,  R.  S.  O. 
ch.  148,  sec.  45,  for  practising  medicine  for  hire.  Tlie  evidence  shewed 
that  when  the  complainant  went  to  the  defendant  he  told  him  his 
symptoms  ;  that  he  did  not  know  what  was  the  matter  with  himself  ; 
that  he  left  it  to  the  defendant  to  choose  the  medicine,  after  learning 
the  symptoms  ;  and  that,  upon  the  advice  of  the  defendant,  he  took  his 
medicine,  went  under  a  course  of  treatment  extending  over  some  months, 
and  paid  the  price  agreed  upon  : — 

Held,  that  there  was  evidence  to  support  the  conviction. 

Regina  v.  Coulson,  24  O.  R.  246,  distinguished.  * 
Regina  v.  Howarth,  ih.  561,  followed. 

Motion  to  make  absolute  a  rule  nisi  to  quash  a  sum-  statement, 
mary  conviction  of  the  defendant  by  the  police  magistrate 
for  the  city  of  Toronto,  for  that  he,  the  defendant,  not 
being  registered,  did  for  hire  or  reward  practise  medicine 
by  prescribing  for  and  treating  Samuel  Hughes,  contrary 
to  the  statute,  etc. 

R.  S.  0.  ch.  148,  sec.  45. — It  shall  not  be  lawful  for  any 
person  not  registered  to  practice  medicine,  surgery,  or 
midwifery  for  hire,  gain,  or  hope  of  reward.      *  * 

The  motion  was  argued  before  Meredith,  C.  J.,  and 
Rose,  J.,  on  the  2.5th  November,  1895. 

Aylesworth,  Q.  C,  for  the  defendant,  cited  Begina  v. 
Coulson,  24  0.  R.  246  ;  Regina  v.  Howarth,  ib.  5(>1,  567  ; 
Regina  v.  Stewart,  17  0.  R.  4. 

L.  G.  McCarthy,  for  the  complainant. 
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Judgment.  January  11,  1896.    Rose,  J. : — 

Rose,  J, 

I  do  not  see  how  it  is  possible  for  us  to  interfere.  There 
certainly  was  evidence  upon  which  a  conviction  might 
well  be  founded. 

The  witness  Hughes  said  that  when  he  went  to  the 
defendant  he  told  him  his  symptoms  ;  that  he  did  not 
know  what  was  the  matter  with  himself  ;  that  he  left 
it  to  the  defendant  to  choose  the  medicine  after  learn- 
ing the  symptoms ;  and  that  upon  the  advice  of  the  defen- 
dant he  took  his  medicine,  went  under  treatment,  paying 
the  fee  agreed  upon. 

On  cross-examination  the  witness  answered  as  follows  : 

What  medicine  did  you  eventually  decide  to  take  ?  A. 
Whichever  he  gave  me,  whichever  he  thought  best  for  me. 

To  the  Court.    Q.  You  didn't  choose  it  yourself  ?   A.  No. 

You  left  it  to  him,  after  hearing  your  symptoms,  to  pick 
out  the  medicine  ?    A.  Yes.      *  * 

Tell  me  what  took  place  the  second  time  you  saw  Mr. 
Coulson  ?  A.  I  decided  to  take  the  medicine  and  come 
again  for  it. 

What  medicine  did  you  decide  to  take  ?  A.  Whatever 
medicine  he  was  going  to  give  me. 

What  was  he  going  to  give  you  ?  A.  I  didn't  know 
what  he  was  gfoinor  to  give  me. 

o        o  o 

Why  ?  Wasn't  it  decided  ?  A.  Well,  1  didn't  know  what 
the  treatment  was. 

The  witness  went  to  see  the  defendant  a  fourth  time  to 
get  "  other  medicine,"  and  the  fifth  time  he  went  he  told 
the  defendant  he  was  very  costive,  and  he  got  from  the 
defendant  "  some  pills  for  the  bowels." 

You  didn't  get  anything  ?  A.  Yes,  I  got  some  pills  for 
the  bowels. 

What  did  you  ask  for  ?  A.  I  didn't  ask  for  anything 
in  particular. 

When  we  remember  that  the  treatment  was  to  extend 
over  some  months,  according  to  the  contract,  it  is  manifest 
that  it  required  an  exercise  of  judgment   and  skill  to 
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determine  the  length  of  time  required  to  treat  the  disease,  Judgment, 
the  nature  of  the  medicine  which  should  be  ad  minis-    Rose,  J. 
tered,  and  the  quantity  to  be  taken.   This  could  be  decided 
only  after  knowledge  of  the  symptoms,  and  determining 
the  disease,  its  stage  of  advancement,  and  probable  effect  of 
the  medicine  upon  the  system. 

The  defendant  clearly  was  not,  on  such  evidence,  vending 
a  proprietary  medicine  ;  he  was  diagnosing  and  treating 
disease  ;  he  was  practising  medicine. 

I  do  not  desire  to  repeat,  and  so  refer  to  whot  I  said  in 
Regina  v.  Howarth,  24  O.  R.  5C1,  and  especially  p.  567. 

Mr.  Aylesworth  pressed  upon  us  the  decision  in  Regina 
V.  Coulson  (the  same  defendant),  24  0.  R  24C,  where  what 
was  there  shewn  was  held  not  to  be  practising  medicine. 

The  Court  in  that  case  (Queen's  Bench  Division),  con- 
trary to  the  opinion  held  by  this  Court,  did  not  look  at 
the  evidence  until  it  appeared  that  the  conviction  was  bad 
on  its  face,  and  then  looked  at  it,  not  to  see  if  there  was 
any  evidence,  but  to  see  if  an  offence  was  committed,  and, 
so  lookinof  at  it,  held  that  "  looking:  at  all  the  evidence," 
they  could  not  "  come  to  the  conclusion  that  an  offence 
was  committed  of  the  nature  specified  in  the  conviction," 
adding,  "  we  cannot  hold  that  what  the  defendant  did  on 
the  occasion  in  question  was  practising  medicine  within 
the  meaning  of  the  statute."  And  the  evidence  there  was 
open  to  such  a  conclusion  if  effect  was  given  to  the  defen- 
dant's testimony,  while  the  evidence  for  the  prosecution 
was  very  meagre,  and  not  satisfactory.  The  only  state- 
ment of  tlie  complainant  on  which  a  holding  adverse  to 
the  defendant  could  have  been  founded,  was  as  follows  : 
"  He  asked  me  what  w- as  the  matter  with  me,  *  *  he 
asked  me  what  my  symptoms  were,  and  he  said  I  should 
take  treatment  '8c.'";  while  on  cross-examination  he 
said,  "  I  told  defendant  that  I  had  the  gleet.  He  said 
my  disease  came  under  treatment  '  8  c'  "  The  defendant 
denied  prescribing  for  the  complainant,  and  said,  "  He 
asked  nie  for  a  package  of  our  '8  c'  treatment,  and  said 
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Judgment,  he  could  not  pay  the  full  amount,  but  T  agreed  to  give 
Rose,  J.    him  credit  for  part  of  it." 

We  think  it  our  duty  to  look  at  the  evidence  taken  by 
the  magistrate  to  see  if  there  was  any  whatever  shewing 
an  offence  ;  if  none,  then  it  is  our  duty  (in  our  opinion)  to 
quash  the  conviction,  as  made  without  jurisdiction,  but  if 
there  was  any,  then  not  to  interfere,  as  it  is  not  our  pro- 
vince to  review  the  evidence  as  on  an  appeal. 

So  looking  at  the  evidence,  we  think  there  was  some 
evidence  (and,  in  my  opinion,  sufficient,  if  we  were  enti- 
tled to  review  it;  to  sustain  the  finding  of  the  magistrate. 

The  conviction  must  stand,  and  the  motion  be  dismissed 
with  costs. 

Meredith,  C.  J.,  concurred. 


E.  B.  B. 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Grandall. 

'Game — Justice  of  the  Peace  —  Summary  Conviction  —  Permitting  Deer 
Hoimds  to  Run  at  Large — 56  Vict.  (O.J  ch.  ^.9,  sec.  S,  sub-sec.  {2)  — 
Scienter — Eindence — Amendment — Criminal  Code,  sec.  889 — Costs. 

A  summary  conviction  of  the  owner  of  a  hound  or  other  dog  for  permit- 
ting "  such  hound  or  dog  to  run  at  large  in  any  locality  where  deer 
are  usually  found,"  contrary  to  the  provisions  of  the  Ontario  Game 
Protection  Act,  is  bad  unless  it  states  that  the  dog  was  "  known  by 
the  defendant  to  be  accustomed  to  pursue  deer ; "  and  cannot  be 
amended  under  sec.  889  of  the  Criminal  Code  unless  the  evidence  shews 
knowledge  of  the  owner  of  such  habit  of  the  dog.  A  statement  in  a 
deposition  that  "  dogs  were  at  large  on  defendant's  premises  "  is  not 
evidence  that  they  were  either  running  or  permitted  to  run  at  large 
contrary  to  the  statute. 

Costs  withheld,  as  the  bona  fides  of  the  magistrate  had  been  unsuccess- 
fully attacked. 

On  November  25, 1895,  Aylesworth,  Q.C.,  moved  absolute  Argument, 
a  rule  nisi  to  quash  a  summary  conviction  of  the  defendant 
for  allowing  deer  hounds  to  run  at  large,  before  Meredith, 
C.J.,  and  Rose,  J. 

/.  R.  Cartwright,  Q.C.,  shewed  cause. 

The  facts  are  stated  in  the  judgment. 
January  11,  1896.    Rose,  J. : — 

The  words  of  the  statute  are  as  follows :  "  No  owner  of 
any  hound  or  other  dog,  known  by  the  owner  to  be  accus- 
tomed to  pursue  deer,  shall  permit  any  such  hound  or  other 
dog  to  run  at  large  in  any  locality  where  deer  are  usually 
found : "  56  Vict.  (0.)  ch.  49,  sec.  2,  sub-sec.  (2). 

The  evidence  was  as  follows :  "  Saw  Fremont  Crandall's 
deer  dogs  at  large  on  defendant's  premises  in  the  vicinity 
where  deer  are  known  to  inhabit,  on  or  about  the  22nd 
day  of  September." 

The  conviction  was,  "  for  that  he,  the  said  Fremont 
Crandall,  on  or  about  the  22nd  of  September,  A.D.  1894, 
did  allow  his  deer  hounds  to  run  at  large  in  a  locality 
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Judgment,  where  deer  are  usually  found,  contrary  to  tho  statute 
Rose,  J.     ill  ^^^^  behalf,"  etc. 

It  is  manifest  that  the  conviction  does  not  set  out  an 
offence  in  the  words  of  the  statute,  for  it  is  not  said  that 
the  dogs  \vere  "  known  by  the  owner  (the  defendant)  to  be 
accustomed  to  pursue  deer." 

It  becomes  necessar}^  therefore,  to  peruse  the  depositions 
to  see  if,  upon  such  perusal,  we  are  "  satisfied  that  an  offence 
of  the  nature  described  in  the  conviction  *  *  has  been 
committed  : "  sec.  889,  Ci  iminal  Code. 

I  am  not  satisfied  on  the  evidence  that  the  dogs  were 
known  by  the  defendant  to  be  accustomed  to  pursue  deer. 
It  would  be  intending  much  against  the  defendant  to  say, 
because  he  owned  "  deer  dogs,"  that  such  dogs  were  accus- 
tomed to  pursue  deer,  and  that  he  knew  it.  The  dogs  might 
have  been  very  young  (it  is  said  that  at  least  two  of  the 
dogs  were  puppies),  and,  for  that  or  some  other  reason,  might 
never  have  pursued  a  deer.  The  statute  does  not  say  that 
if  the  dogs  are  of  a  breed  accustomed  to  pursue  deer,  the 
knowledge  of  the  owner  must  be  presumed  ;  but,  in  my 
opinion,  the  statute  requires  the  prosecution  to  establish 
the  facts  that  the  particular  dogs  were  accustomed  to  pur- 
sue deer,  and  that  the  owner  knew  it.  "  Accustomed  "  is 
defined,  "  to  be  used  or  habituated  : "  Standard  Dictionary 
(1894)  :  and  there  is  no  evidence  of  any  use  or  habit  in 
this  case. 

Nor  am  I  satisfied  that  the  dogs  were  permitted  "  to  run 
at  large."  The  statement  that  they  were  "  at  large  on  defen- 
dant's premises  "  is  no  evidence  that  they  w^ere  running  at 
large,  or  that  they  were  permitted  to  run  at  large.  It  would 
be  a  serious  matter  to  hold  that  the  mere  statement  that  a 
man  had  hounds  at  large  (whatever  that  may  mean)  on  his 
premises,  was  sufl&cient  to  shew  that  he  permitted  them  to 
run  at  large.  Non  constat  that  the  premises  were  not 
small  in  area  and  well  enclosed,  or  that  for  some  other  reason 
the  doffS  were  not  well  under  control. 

o 

In  Ibhottson  v.  Henry,  8  O.  R.  625,  it  was  held  that 
sheep  grazing  upon  an  open  common,  with  the  consent  of 
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the  owner  thereof,  and  being  herded  by  a  boy  in  charge  of  Judgment, 
them  with  a  view  to  driving  them  home,  were  not  "run-  Rose,  J. 
ning  at  large"  in  contravention  of  a  by-law  of  the  municipa- 
lity. The  fact  that  the  land  was  unfenced  was  not,  in  the 
opinion  of  Wilson,  C.J.,  sufficient  to  give  rise  to  an  honest 
belief  that  they  were  running  at  large.  See  also  American 
&  English  Encyclopaedia  of  Law,  vol.  12,  p.  898,  for  a 
collection  of  cases  on  the  point. 

Whether  the  statement  that  the  dogs  were  "  at  large  on 
defendant's  premises  "  would  have  been  sufficient  to  prevent 
the  Court  saying  that  there  was  no  evidence  to  support  the 
conviction,  it  is  not  necessary  to  determine  or  consider,  for 
in  this  case  we  have  to  be  satisfied  that  the  offence  has 
been  committed,  and  such  a  bare  statement  does  not  satisfy 
my  mind  that  that  element  of  wrong-doing  has  been 
proven. 

There  was  an  attack  upon  the  bona  fides  of  the  magis- 
trate and  private  prosecutor,  which  has  failed,  and,  although 
the  magistrate's  withdrawing  to  consult  with  the  prosecu- 
tor, under  the  circumstances,  was  likely  to  give  rise  to 
suspicion,  yet  as  the  conduct  has  been  explained,  we  think, 
on  the  whole,  that  while  the  conviction  must  be  quashed,  it 
should  be  without  costs  and  wit|i  the  usual  order  of  pro- 
tection. 

Meredith,  C.J.,Jconcurred. 

E.  B.  B. 
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rCHANCERY  DIVISION.] 

Ferguson  v.  Township  of  Southwold  et  al. 

Municipal  Corporations — Negligence — JVay — Want  of  He  pair— Overhead 
Ohdructioii — Liability — Finding  of  Jury — Coniribulory  Negligence — 
Damages. 

Anything  A^  hich  exists  or  is  allowed  to  remain  above  a  highway,  inter- 
fering with  its  ordinary  and  reasonable  use,  cnnsLitutfiS  want  of  repair 
and  a  breach  of  duty  on  the  part  of  the  municipality  having  jurisdic- 
tion over  the  highway. 
A  branch  of  a  tree  growing  by  the  side  of  a  highway,  to  the  knowledge 
of  the  defendants,  extended  over  the  line  of  travel  at  a  height  of  about 
eleven  feet.  Tlie  plaintiff,  in  endeavouring  to  pass  under  the  branch, 
on  the  top  of  a  load  of  hay,  was  brushed  off  by  it  and  injured  : — 
Held,  that  thu  jury  having  found  that  the  highwa}'^  was  out  of  repair,  the 

defendants  were  liable. 
Emhler  v.  'J'own  of  Wallkill,  57  Hun  384,  specially  referred  to. 
The  question  whether  a  highway  is  out  of  repair  is  a  question  for  the  }Vivy. 
Derocliie  v.  Town  of  Cornwall,  21  A.  R.  2T9,  followed. 
It  appeared  by  the  evidence  that  the  plaintiff  had  hauled  hay  upon  this 
road  and  past  this  particular  place  not  long  before  ;  that  he  and 
another  man  v\  ho  was  on  the  load  with  him,  when  approaching  the 
branch,  observed  the  situation,  but  concluded  they  could  pass  in 
safety  ;  that  the  other  man  did  pass  safely  under  the  bianch,  and  the 
plaintiff,  instead  of  lying  close  to  the  hay,  put  up  his  feet  to  raise  the 
limb,  which  he  failed  to  do  : — 
Held,  that  the  plaintiff'  was  not  called  upon  to  do  the  very  best  and 
wisest  thing  ;  and  upon  this  evidence  the  Court  could  not  interfere 
with  the  finding  of  the  jury  that  the  accident  might  not  have  been 
avoided  by  the  exeicise  of  reasonable  care  on  the  p:at  of  the  plaintiff. 
Connell  v.  Town  of  ProcoU,  22  S.  C.  11.  at  pp.  1G2-3,  referred  to. 
Held,  also,  upon  the  evidence,  that  the  sum  assessed  as  damages,  $1,200, 
was  not  so  excessive  as  to  warrant  the  Court  in  interfering. 

Statement.  This  was  an  action  brought  against  the  municipal  cor- 
porations of  the  townships  of  Southwold  and  Yarmouth  by 
one  Ferguson,  who  was  injured  by  a  fall  from  a  load  of  hay 
upon  a  highway,  said  to  be  the  substituted  line  between 
tlie  two  townships,  to  recover  damages  iov  the  negligence 
of  the  defendants,  or  one  of  them,  in  permitting  (he  high- 
way to  be  and  continue  out  of  repair,  which,  as  the  plaintiff 
alleged,  was  the  cause  of  his  fall.  The  want  ot  repair 
complained  of  was  the  permitting  of  a  branch  of  a  beech 
tree  growing  on  the  side  of  the  highway  to  extend  and 
remain  over  the  via  trita  so  as  to  obstruct  the  way  or  be 
dangerous  to  the  travelling  public.  The  facts  are  fully 
stated  in  the  judgment. 
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The  action  was  tried  before  Meredith,  C.  J.,  and  a  jury  Statement, 
at  St.  Thomas.    The  jury,  in  reply  to  questions,  which 
are  set  out  in  the  judgment  of  Ferguson,  J.,  found  in 
favour  of  the  plaintiff,  and  assessed  his  damages  at  $1,200, 
for  which  amount  judgment  was  ordered  to  be  entered. 

The  defendants  moved  to  set  aside  the  findings  of  the 
jury  and  the  judgment  for  the  plaintiff  and  to  dismiss  the 
action,  or  reduce  the  damages,  or  for  a  new  trial. 

The  motion  was  argued  before  a  Divisional  Court  com- 
posed of  Fekguson,  Robertson,  and  Meredith,  J  J.,  on 
the  3rd  June,  1895. 

Osier,  Q.  C,  and  James  A.  McLean,  for  the  defendants. 
The  plaintiff  knew  the  tree  and  place  well,  and  had  often 
passed  there  upon  a  load  of  hay.  It  is  doubtful  on  the 
medical  evidence  whether  he  was  really  injured.  It  was 
not  neirliii'ence  in  the  defendants  to  leave  the  tree  where 
it  was ;  it  was  an  original  forest  tree.  The  limb  was  as 
high  as  a  barn  door,  or  the  passage  into  a  hotel  shed.  But, 
even  if  it  was  negligent  to  leav^e  the  tree  there,  that  was  not 
the  cause  of  the  accident ;  it  wac  caused,  or  at  least  con- 
tributed to,  by  the  plaintiff's  own  negligence  in  approach- 
ing it,  knowing  the  danger,  and  also  in  putting  his  feet 
up  as  he  did  ;  if  he  had  not  done  so,  he  would  have  escaped, 
as  did  the  other  man  on  the  load.  Under  these  circum- 
stances, the  defendants  caiuiot  be  liable.  The  damages 
are,  at  all  events,  excessive. 

J.  M.  Glenn,  for  the  plaintiff.  The  jury'found,  in  effect, 
that  the  limb  was  too  low  and  not  safe.  The  evidence 
does  not  shew  that  the  load  was  extraordinarily  high.  The 
defendants  are  liable  for  an  overhead  obstruction  :  Emhler 
V.  Toivii  of  Wallkill,  57  Hun  384,  a  case  on  all  foui's  with 
this.  :  The  case  was  properly  left  to  the  jury,  and  it  was 
for  them  to  pass  upon  the  questions  of  negligence,  contri- 
butory negligence,  and  damages  :  Connell  v.  Toiun  of 
Frescott,  20  A.  R.  49,  22  S.  C.  R.  147  ;  Derockie  v.  Town  of 
^Govmmll,  M  A,  R  279. 
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Argument.  QsUt,  in  reply.  The  American  case  cited  was  decided 
under  a  special  statute,  and  there  was  no  contributory 
negligence  alleged. 

December  5,  1895.    Ferguson,  J. : — 

The  action  is  for  negligence  in  the  alleged  non-repair  of 
a  highway  said  to  be  within  the  jurisdiction  of  the  defen- 
dants, or  one  of  them,  by  reason  of  which  the  plaintift,  as, 
is  alleged,  sustained  serious  injuries.  The  defendants  are 
the  municipal  corporations  of  the  townships  of  Southwold 
and  Yarmouth  respectively,  and  certain  questions  embra- 
cing the  differences  between  these  defendants  in  regard  to 
which  of  them  is  liable,  if  there  is  a  liability  to  the  plain- 
tiff, or  whether,  in  such  case,  both  the  defendants  are  jointly 
liable,  indeed,  as  I  understand,  all  differences  between  the^ 
defendants,  by  agreement  stand  over  to  be  investigated 
and  adjudicated  upon  after  the  final  determination  of  this 
action,  so  that  with  these  questions  or  differences  we  have 
here  no  concern. 

The  verdict  and  the  judgment  directed  to  be  entered 
are  against  both  defendants,  and  the  question  here  ia 
whether  or  not  this  verdict  should  be  permitted  to  stands 
no  attention  being  paid  to  any  differences  between  the 
defendants  ;  in  short,  if  the  plaintiff  is  entitled  to  hold  the 
verdict  as  against  either  of  the  defendants,  or  as  against 
both  the  defendants,  the  present  verdict  is  to  stand,  and,  as 
it  appears  it  was  agreed,  the  plaintiff'  is  not  to  be  delayed 
in  his  proceedings  by  any  contentions  between  the  defen- 
dants. 

The  question  then  is,  should  the  verdict  in  these  circum- 
stances stand,  or  should  it  be  set  aside  ?  ' 

The  alleged  negligence  complained  of  is  the  permitting 
of  a  limb  oi*  branch  of  a  beech  tree  growing  on  the  side  of 
the  public  highway  or  allowance  for  a  road  to  extend  and 
remain  over  the  line  of  travel  upon  the  road  so  as  to- 
obstruct  the  way  or  be  dangerous  to  the  travelling  public. 

The  height  of  this  limb  or  branch  above  the  road-bed  or 
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track  of  travel  was,  according  to  the  evidence,  eleven  feet 
or  thereabouts.  The  plaintiff  was  riding  upon  a  load  of  Ferguson,  J, 
hay  that  he  had  purchased  from  the  witness  Casey,  and 
Casey  was  driving  the  team,  he  being  also  upon  the  load. 
From  the  evidence  one  w^ould  say  that  this  load  consisted 
■of  one  ton  of  hay  or  thereabout.  The  team  and  load  were 
driven  upon  the  road  under  this  projecting  limb  or  branch, 
by  which  the  plaintiff  was  rubbed  or  brushed  off  the  load, 
he  falling  to  the  ground,  and,  as  is  alleged,  was  very  seri- 
ously injured.  It  appears  that  the  binder-pole  made  a 
depression  in  or  near  the  centre  line  of  the  load  from  front 
to  rear;  that  Casey  was  at  one  side  of  this  depression  and 
the  plaintiff  at  the  other  ;  that  the  top  of  the  load  from  one 
«ide  to  the  other  was  about  on  a  level ;  and  yet  that  Casey 
was  not  brushed  off,  while  the  plaintiff"  was.  It  also  appears 
that  the  plaintiff  had  travelled  and  hauled  hay  upon  this 
road,  and  at  and  past  this  place  before,  and  at  no  very 
long  period  before  this  occurrence. 

The  defendants  set  up  and  relied  upon  what  is  well 
known  by  the  expression  "  contributory  negligence,"  as 
well  as  their  denial  of  negligence  on  their  part,  or  that  the 
road  was  not  in  repair  as  it  should  be.  It  was  not  ques- 
tioned that  the  plaintiff  was  rightly,  lawfully,  and  properly 
using  the  road,  although,  as  before  stated,  contributory 
negligence  of  the  plaintiff  and  of  Casey,  the  one  driving 
the  team,  was  set  up  and  relied  on. 

It  was  not  denied  that-  the  road  was  a  highway,  and  a 
road  that  should  have  been  kept  in  repair  by  the  proper 
municipal  corporation  or  corporations,  which,  in  the  cir- 
cumstances, would  be  one  or  other  or  both  the  defendants. 

The  tree  and  the  limb  or  branch  that  occasioned  the 
mischief  had,  of  course,  been  a  long  time  there,  and  the 
question  of  notice  to  the  proper  corporation  was  not  much 
discussed.  It  appears  to  have  been  assumed  that  such 
notice  should  be  presumed. 

It  was  said  that  the  road-bed  was  not  in  proper  repair, 
but  this  does  not  seem  to  have  been  much  discussed  or 
relied  upon. 
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Judgment.  Questions  were  submitted  to  the  jury,  and  after  a  very 
Ferguson,  J.  comprehensive,  and,  as  I  think,  accurately  correct,  charge 
of  the  learned  Chief  Justice,  in  which  nothing  of  import- 
ance seems  to  have  been  overlooked,  they  found  :  (1)  that 
the  road  was  out  of  repair  ;  (2)  that  the  want  of  repair  of 
the  road  was  the  cause  of  the  accident  to  the  ])]aintifF ; 

(3)  that  the  accident  might  not  have  been  avoided  by  the 
exercise  of  reasonable  care  on  the  part  of  the  driver  Casey ; 

(4)  that  the  accident  might  not  have  been  avoided  by  the 
exercise  of  reasonable  care  on  the  part  of  the  plaintiff; 
and  (5)  they  assessed  the  damages  to  the  plaintiff  at  the 
sum  of  $1,200. 

The  jury  seem  to  have  found,  with  particularity,  every 
issue  in  favour  of  the  plaintiff  and  against  the  defendants. 

It  was  contended  that  the  existence  of  the  limb  or  branch 
in  the  position  over  the  way  that  I  have  before  endea- 
voured to  describe,  was  not  and  could  not  be  a  want  of 
repair,  and  that  the  finding  of  the  jury  that  the  road  was 
out  of  repair  was  necessarily  wrong. 

It  was  urged  that  there  were  two  kinds  of  defects  in 
the  road,  but,  as  I  have  before  said,  much  attention  does 
not  seem  to  have  been  paid  to  the  one  in  respect  to  the 
surface  of  the  road,  and  as  to  the  other,  I  am  of  the  opinion 
that  the  learned  Chief  Justice  was  quite  right  when  in  his 
charge  he  said  that  he  was  bound  to  tell  the  jury  that 
want  of  repair  may  exist,  not  only  with  regard  to  the  sur- 
face of  the  highway,  but  with  regard  to  something  above 
the  highway,  because,  although  the  surface  of  the  highway 
may  be  in  perfectly  good  repair,  yet,  if  something  exists 
or  is  allowed  to  remain  above  the  highway  interfering  with 
its  ordinary  and  reasonable  use,  this  would  constitute  want 
of  repair,  and  a  breach  of  duty  on  the  part  of  the  munici- 
pality. 

The  case  Emhlev  v.  Torvn  of  WallJcill,  57  Hun. 
384,  was  cited  for  the  plaintiff.  Defendants'  counsel 
remarked  that  it  did  not  apply,  for  it  was  dependent  on 
the  provisions  of  a  particular  statute.  I  have  examined 
the  case,  and  I  do  not  see  that  the  decision  rested  on  the 
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provisions  of  the  statute  mentioned  in  it.  That  statute,  so  Judgment, 
far  as  I  see,  only  transferred  the  liability  from  the  com-  Ferguson, 
missioners  to  the  town,  or  made  the  town  liable  in  all 
cases  where  the  commissioners  would  have  been  liable.  So 
far  as  the  case  affords  light  as  to  what  would  be  negligence 
in  not  repairing,  it  seems  to  me  applicable  here,  but  not  of 
course  a  bindinof  authority,  though  a  decision  of  the 
Supreme  Court  of  the  State  of  New  York. 

The  learned  Judge  delivering  the  judgment  said  :  "Com- 
missioners of  highways  are  charged  with  the  duty  of  active 
vigilance  and  watchfulness  in  ascertaining  the  condition 
of  the  highways,  and  they  must  exercise  proper  care  in 
their  maintenance  in  a  reasonably  safe  condition  for  all 
ordinary  travel." 

Should  it  be  contended  that  such  active  vigilance  and 
watchfulness"  exceeds  the  care  in  this  respect  required  of 
municipalities  here,  the  answer,  as  I  think,  is  that,  even 
so,  the  difference  ceases  to  be  a  difference  when,  as  in  the 
present  case,  it  is  assumed  that  the  municipality  had  notice 
of  the  condition  of  the  highway. 

In  that  case,  as  stated  in  the  judgment,  tlge  tree  in  ques- 
tion stood  upon  the  side  of  the  highway,  and  its  branches 
hung  over  the  travelled  portion  of  the  road  so  low  as  to 
leave  a  space  insufficient  for  the  passage  of  a  load  of  hay, 
and  that  condition  had  existed  for  more  than  ten  years. 
Farther  on  the  learned  Judge  said  :  "  Those  facts  presented 
a  case  c^f  inexcusable  negligence,  and  there  is  no  principle 
which  will  exonerate  the  town  from  the  liability  resulting 
therefrom."  In  that  case  the  verdict  for  th.e  injury  sus- 
-  tained  was  for  ^6,000,  and  the  Court  said  that  upon  the 
facts  and  the  law  it  was  a  plain  case  for  the  plaintiff. 

So  far  as  I  see  from  perusing  the  report,  it  does  not 
appear  at  what  height  from  the  surface  of  the  road  the 
branches  were,  but  they  were  not  sufficiently  high  to  per- 
mit a  load  of  hay  to  pass  under  them. 

In  the  present  case  this  height  is  given  about  eleven 
feet,  but  that  height  was  not  sufficient  to  let  the  plaintiff  's 
load  of  hay  pass  under  with  safety,  as  the  result  shews, 
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..  Judgment,  and  the  plaintiff's  load  consisted  of  about  one  ton  of  hay, 

Ferguson,  J.  not,  as  I  think,  an  extraordinary  load. 

'J'he  case  Derochie  v.  Town  of  Cornwall,  21  A.  R. 
270,  and  the  authority  referred  to  in  the  judgment,  shew,  I 
think,  that  the  question  as  to  whether  or  not  a  highway  is 
out  of  re])air  is  a  question  for  the  jury,  if  not  emphatically 
so  ;  and,  for  reasons  that  I  have  sought  to  give,  I  am  of 
the  opinion  that  this  jury  were  not  necessarily  wrong  in 
finding  that  the  road  in  question  was  out  of  repair  because 
of  the  existence  of  this  limb  or  branch  in  the  position  in 
which  it  was. 

The  question  being  one  for  the  jury,  and  they  not  being 
necessarily  wrong  in  their  finding,  I  am  unable,  after  a 
perusal  of  the  evidence,  without  violating  the  rules  laid 
down  in  Phillips  v.  Martin,  15  App.  Cas.  193  ;  Metropolitan 
B.  W.  Go.  V.  Wright,  11  App.  Cas.  152;  Commissioner  for 
Raihvays  v.  Broion,  13  App.  Cas.  133,  and  others,  to  see 
how  we  can  set  aside  or  interfere  with  this  findingr  of  the 
jury  that  this  road,  at  the  place  in  question,  was  out  of 
repair. 

Then  as  to  the  alleged  contributory  negligence  of  the 
plaintiff'.  It  is  true,  as  appears,  that  the  plaintiff*  was  not 
an  entire  stranger  to  the  road.  It  is  in  evidence  that  tlie 
plaintiff  and  Casey  when  approaching  the  place  where  the 
limb  was  overhanging,  observed  the  situation,  but  not 
until  they  were  near  the  place.  It  appears  that,  without 
stopping  the  team,  they  thought  of  or  considered  the  mat- 
ter, and  concluded  that  they  could  pass  under  the  limb  in 
safety,  and  went  on.  The  result  was  that  Case}^  did  pass 
safely,  but  the  plaintiff* did  not.  The.  jury  had,  no  doubt,  to ' 
consider  whether  or  not,  in  all  the  circumstances,  there 
was  neo'liorence  or  recklessness  in  ai  rivinc:  at  the  conclusion 
that  they  could  pass  salely,  and  in  acting  in  accordance 
with  that  conclusion.  Their  finding  being  in  the  plaintiff"'s 
favour,  I  do  not  so  far  sre  how  the  Court  can  interfere. 

It  was,  however,  contended  that  the  plaintiff  was  guilty 
of  negligence,  because,  instead  of  lying  on  the  hay  and 
keeping  close  to  it,  he  put  up  his  feet  for  the  purpose  of 
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raising  the  limb,  which  he  failed  to  do,  the  limb  being  Judgment, 
more  unyielding  than  he  expected.  It  was  urged  that  if  Ferguson,  J. 
the  plaintiff  had  adopted  the  former  course,  he  would  have 
escaped,  as  Casey  did.  Looking  at  all  the  circumstances, 
it  is  not  unreasonable  to  think  that  as  the  plaintiff 
«,pproached  the  limb  he  became  more  or  less  alarmed,  pro- 
bably then  believing  that  the  conclusion  that  the  passage 
xiould  be  made  in  safety  was  erroneous. 

Then  assuming  negligence  on  the  part  of  the  defendants 
in  permitting  the  limb  or  branch  to  remain  there,  and  that 
there  was  not  negligence  on  the  part  of  the  plaintiff  or 
Casey  in  making  the  effort  to  pass  under  it,  can  it  be  fairly 
said  that  the  plaintiff  was  guilty  of  negligence  in  doing 
what  he  did  ?  He  was  not  called  upon  to  do  the  very 
best  and  wisest  thing.  I  cannot  but  think  that  the  prin- 
ciple embodied  in  the  language  of  the  judgment  in  the  case 
Town  of  Prescott  v.  Gonnell,  22  S.  C.  K,  at  the  foot  of  p.  162 
and  top  of  p.  163,  is  on  this  immediate  subject  much  in 
favour  of  the  plaintiff,  and  in  support  of  the  view  taken 
by  the  j  ury,  and  I  do  not  see  how,  in  the  face  o£  the  deci- 
sions already  referred  to,  the  Court  can  or  should  interfere 
with  the  finding. 

I  am  of  the  opinion  that  the  findings  of  the  jury  cannot 
be  and  should  not  be  disturbed. 

Then  as  to  the  amount  of  damages  awarded  I  can  only- 
repeat  what  i  have  just  written  in  the  case  McGullough 
v.  Anderson  on  a  like  subject* 

*  McGullough  v.  Anderson  was  an  action  to  recover  damages  for  injuries 
-received  by  the  plaintiff,  while  in  the  service  of  the  defendants  as  a  farm 
hand,  from  the  kick  of  a  horse.  At  the  trial  the  jury  found  for  the  plain- 
tiff, and  assessed  the  damages  at  $800. 

A  motion  was  made  by,  the  defendants  to  set  aside  the  verdict  and  dis- 
-miss  the  action,  or  for  a  new  trial. 

Olute,  Q.C.,  for  the  defendants. 

C.  E.  Lyons  and  M.  Wright,  for  the  plaintiff. 

On  the  5th  December,  1895,  the  Court  gave  judgment  dismissing  the 

motion,  Robertson,  J.,  dissenting. 

Upon   the   question   of  damages   the   following   observations  were 
made  by 

Ferguson,  J. — It  was  also  contended  that  the  damages  awarded  are 
10 — VOL.  XXVII.  O.R. 
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I  think  the  verdict  cannot  properly  be  interfered  with, 
and  that  the  motion  should  be  refused  with  costs. 

Robertson,  J.,  concurred. 

Meredith,  J. : — 

No  objection  was  made  to  the  charge  to  the  jury ;  none 
reasonably  could  be  made. 

Nor  was  it  contended  in  any  other  way  that  there  is  no 
liability  in  respect  of  a  nuisance  because  of  its  being  over- 
head, instead  of,  as  usual,  under-foot.  If  there  were,  apart 
from  any  difficulty  in  the  defendants'  way  by  reason  of 
w^ant  of  objection  to  the  charge,  I  would  unhesitatingly 
express  my  entire  concurrence  in  the  learned  trial  Judge's 
view  of  the  question,  as  expressed  in  his  charge  to  the 

jury- 

The  case  w^as  one  entirely  for  the  jury,  and  we  cannot 
rightly  interfere  with  their  verdict  or  assessment  of 
damages. 

E.  B.  B. 

excessive  in  amount.  As  the  authorities  stand  at  present,  it  is,  I  think, 
in  the  power  of  the  Court  to  interfere  where  the  damages  are  plainly 
excessive  in  amount,  and  the  Court  can  see  that  such  interference  Avould 
be  right  and  necessary  to  the  ends  of  justice  between  the  parties  ;  but  I  da 
not  see  the  waj  to  interfere,  or  that  the  Coiirt  should  interfere,  in  the 
present  case.  All  the  evidence  as  to  the  extent  of  the  injury  sustained 
by  the  plaintiiT,  and  the  circumstances  in  which  he  received  the  injury, 
went  fairly  and  properly  to  the  jury.  Some  of  the  evidence  was  intended 
to  shew  and  went  to  shew  that  the  injury  was  not  of  a  serious  character, 
and  that  part  of  the  plaintifi's  suffering,  inconvenience,  expenses,  and 
loss  was  attributable  to  a  former  injury  received  by  him.  Some  of  it 
went  to  shew  that  the  injury  was  of  a  serious  character,  and  that  his 
suffering,  inconvenience,  expenses,  and  loss  were  not  in  any  part  or  degree 
attributable  to  a  former  injury  received  by  him.  The  jury,  with  all  this 
before  them,  assessed  the  damages  at  a  sum  which,  when  the  circum- 
stances and  surronndings  of  the  parties  are  considered,  appears  to  be 
large,  it  is  true,  but,  as  I  think,  not"so  large  as  to  be  unconscionable,  or 
to  shock  one's  ideas  of  right  and  wrong.  It  is  not  a  case  in  which  any 
legal  measure  of  damages  is  afiforded  by  which  the  Court  can  say  that  the 
jury  was  wrong. 


Judgment. 


Ferguson,  J. 
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[CHANCERY  DIVISION.] 

Stephens  v.  Beatty. 

Will— Construction — "  Who  May  Then  be  Heira-at-Law" —Deed— Delivery 
—Operation — Trusts  and  To'ustees— Limitation  of  Actions — IViistee 
Act,  1S91,  spc.  13,  sub-sec.  1,  (a),(b) — Commencement  of  Statute — 
Balance  in  Trustee^s  Hands — Letter — Acknowledgment — Estoppel. 

The  father  of  the  plaintiff's  deceased  husband,  by  his  will,  left  all  his 
property  to  trustees,  of  whom  the  defendant  was  the  survivor,  in  trust 
to  convey  and  transfer  it,  after  the  deaih  of  his  wife,  unto  all  his  sur- 
viving children,  share  and  share  alike,  and  their  lieirs  forever  ;  and,  by 
a  codicil,  directed  that  the  share  of  the  plaintiff's  husband  should  not 
be  paid  over  or  conveyed  to  him,  but  kept  invested  by  the  trustees,  and 
the  income  paid  to  him  durinp;  his  life  for  his  sole  benefit,  and  after  his 
death  that  such  share  should  be  paid  over  or  conveyed  to  those  "  who 
may  then  be  the  heirs-at-law  of  my  said  son,"  share  and  share  alike. 
The  property  in  the  hands  of  the  defendant,  as  surviving  trustee,  at  the 
time  of  the  death  of  this  son,  was  all  real  estate  : —  ' 

Heltl,  per  MacMahon",  J.,  the  Judge  at  the  trial,  that  the  words  above 
quoted  signified  those  who  would  take  real  estate  as  upon  an  intestacy. 

Coatsworth  v.  Carson,  24  O.  R.  185,  followed. 

By  deed  dated  the  2nd  March,  1887,  the  defendant,  as  surviving  trustee, 
conveyed  the  lands  retained  by  him  as  the  share  of  the  plaintiff's  hus- 

,  band,  to  his  brothers  and  sisters  as  his  heirs  and  heiresses-at-law. 

This  deed  was,  on  the  day  of  its  date,  signed  and  sealed  by  the  defendaijit, 
and  delivered  by  him  to  a  person  acting  on  behalf  of  the  grantees,  and 
wholly  left  the  possession  of  the  defendant  on  that  day,  and  there  was 
nothing  to  shew  that  he  did  not  intend  it  to  operate  immediately  : — 

Held,  by  the  Divisional  Court,  that  it  took  effect  from  the  day  of  its  date. 

In  this  action  begun  on  the  8th  July,  1893,  the  plaintiff  sought  an  account 
of  the  defendant's  dealings  with  the  estate  of  the  testator,  and  a  trans- 
fer and  conveyance  to  her  of  her  husband's  share,  wliich  she  claimed 
under  a  marriage  settlement.  The  defendant  pleaded  the  Trustee  Act, 
1891,  sec.  13,  sub-sec.  1  {a)  and  {h),  in  bar  of  the  action  : — 

Held,  notwithstanding  that  a  small  balance  of  $6  35,  ascertained  as  early 
as  the  3rd  February,  1887,  remained  in  the  defendant's  hands  iintil  the 
2Ist  July,  1887,  that  the  statute  began  to  run  in  his  favour  on  the  2nd 
March,  1887,  assuming  a  bretich  of  trust  on  that  day,  and  the  plaintiff's 
action  was  barred  before  it  was  begun. 

On  the  27th  September,  1892,  the  defendant  wrote  a  letter  to  the  plain- 
tiff's solicitors  in  which  he  stated  that  all  the  affairs  of  the  estate 
between  himself,  as  trustee,  and  the  heirs  were  wound-up  "  as  long  ago 
as  July,  1887  :  "— 

Held,  that  this  was  not  an  acknowledgment  which  had  the  effect  of  taking 
the  case  out  of  the  operation  of  the  statute  ;  and  the  defendant  was  not 
estopped  by  the  letter  from  saying  that  the  conveyance  was  as  early  as 
the  2nd  March,  1887. 

Judgment  of  MacMahon,  J.,  affirmed. 

^  George  Stephens  died  on  the  26th  July,  1875,  leav-  statements 
ing  a  widow  and  six  childreM,  one  of  whom  was  Hemy 
Harrison  Stephens,  the  husband  of  the  plaintiff,  and  leav- 
ing all  his  property,  reaJ  and  personal,  to  trustees,  of  whom 
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Statement,  the  defendant  was  the  survivor,  in  trust  to  convey  and 
transfer  it,  after  the  death  of  his  wife,  unto  all  his  survi- 
ving children,  share  and  share  alike,  and  their  heirs  forever. 
B3-  a  codicil  he  directed  that  the  share  of  his  estate  to  which 
his  son  Henry  Harrison  Stephens  should  be  entitled  under 
his  will  should  not  be  paid  over  or  conveyed  to  him  upon  the 
decease  of  the  testator's  wife,  but  should  be  kept  invested 
by  the  trustees  during  the  natural  life  of  Henry,  and  the 
income  [)aid  over  annually  to  him  duiing  his  natural  life, 
for  his  sole  benefit,  and  after  his  death  that  such  share 
should  be  paid  over  or  conveyed  by  the  trustees  "  to  those 
who  may  then  be  the  heirs-at-law  of  my  said  son,"  share 
and  share  alike.  "  The  above  directions  to  my  said  trus- 
tees in  the  case  of  my  said  son  are  given  and  intended  by 
me  as  a  check  upon  his  habits  of  profligacy,  and  if  my  said 
son  shall,  in  the  opinion  of  my  said  trustees,  become  totally 
and  permanently  reformed  during  his  lifetime,  I  will  and 
direct  that  they  shall  have  power  to  pay  over  and  convey 
the  whole  or  any  part  of  the  said  share  to  my  said  son  at 
any  time  during  his  lifetime,  for  his  own  use  absolutely, 
but  it  is  my  will  and  I  direct  that  such  power  shall  not 
be  exercised  by  my  said  trustees  unless  they,  in  the  exer- 
cise of  their  best  judgment  and  discretion,  shall  deem  my 
said  son  to  be  worthy  of  it  b}^  leason  of  such  permanent 
reformation,  and  shall  deem  it  safe  and  prudent  to  do  so, 
and  such  opinion  must  be  unanimous  on  the  part  of  my 
said  trustees  in  case  of  more  than  one." 

The  testator's  widow  died  before  1st  August,  1876;  the 
plaintitl's  marriage  to  Henr}^  took  place  on  the  5th  May, 
1885  ;  and  Henry  died  on  the  21st  September,  1880,  leaving 
no  issue. 

By  indenture  dated  the  4tli  May,  1885,  Henry,  in  consi- 
deration of  his  intended  marriage,  assigned  and  conveyed 
to  the  plaintiff,  her  heirs  and  assigns,  all  his  interest  in  the 
estate  of  his  father. 

By  deed  dated  1st  August,  1870,  the  children  of  the 
testator  made  a  partition  of  the  lands  of  the  testator 
among  themselves,  the  trustees  joining  in  the  deed,  which 
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provided  that  the  lands  thereby  assigned  as  the  share  of  Statomeut. 
Henry  should  be  held  and  retained  by  the  trustees  on  the 
trusts  set  forth  in  the  codicil. 

By  deed  dated  the  2nd  March,  1887,  the  defendant,  as 
surviving  trustee,  conveyed  the  lands  so  retained  to  the 
brothers  and  sisters  of  Henry  as  his  heirs  and  heiresses-at- 
law. 

This  action  was  begun  on  the  8th  July,  1893.  In  it  the 
plaintiff  claimed  an  account  of  the  defendant's  dealings 
with  the  estate  of  the  testator,  and  a  transfer  and  convey- 
ance to  her  of  her  share  of  the  estate,  she  claiming  the 
share  that  was  her  husband's  by  virtue  of  the  marriage 
settlement,  or,  alternatively,  a  portion  of  it  as  one  of  her 
husband's  heirs,  he  having  died  since  the  Devolution  of 
Estates  Act. 

The  defendant  pleaded,  inter  alia,  that  the  Trustee  Act, 
1891,  sec.  13,  sub-sec.  (1),  (0.),*  was  a  bar  to  the  action, 
more  than  six  years  having  elapsed  between  the  2nd 
March,  1887,  the  date  of  the  conveyance  of  Henry's  share  ♦ 
to  his  brothers  and  sisters,  and  the  8th  July,  1893,  the  day 
on  which  this  action  was  begun. 

The  action  was  tried  at  Toronto  before  MacMahon,  J., 
without  a  jury,  on  the  8fch  May,  1895. 
H.  S.  Osier,  for  the  jDlaintiff. 
Moss,  Q.  C,  and  W.  F.  Kerr,  for  the  defendant. 

May  16,  1895.    MacMahon,  J.  :— 

I  find  that  after  the  death  of  Henry  Stey)hens,  Dr.  Beatt3% 
the  surviving  trustee  under  the  will  of  the  testator,  com- 

*  13 — (I)  In  any  action  or  other  proceeding  against  a  trustee  or  any 
person  claiming  through  him,  except  where  the  claim  is  founded  upon 
any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof,  still  re- 
tained by  the  trustee,  or  previously  received  by  the  trustee  and  converted 
to  his  use,  the  following  provisions  shall  apply  : — 

(«)  All  rights  and  privileges  conferred  by  any  statute  of  limitations 
shall  be  enjoyed  in  the  like  manner  and  to  the  like  extent  as  they  would 
have  been  enjoyed  in  such  action  or  other  proceeding  if  the  trustee  or 
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Judgment,  municated  with  tlie  plaintiff  and  paid  to  her  the  sum  of 
MacMahon,  $71.85,  being  the  amount  he  considered  she  was  entitled  to 
under  tlie  marriafre  .settlement  up  to  the  time  of  the  death 
of  her  husband,  Avhich  sum  included  intei  est  up  to  the  date 
of  payment,  8rd  Februar}^  1887,  and  for  that  the  plaintiff 
gave  a  receipt  in  full.  After  that  Dr.  Beatty,  being  minded 
to  relieve  himself  from  his  trusteeship,  consulted  Mr. 
William  Kerr,  and  obtained  his  opinion  as  to  who  were  to 
be  regarded  as  the  heirs-at-law  of  Heniy  Stephens  under 
the  codicil  to  the  will  of  the  testator  George  Stephens. 
Mr.  Kerr  advised  him  that  Henry's  brothers  and  sisters 
were  his  heirs-at-law,  and  prepared  a  conveyance  to  them, 
which  was  executed  by  Dr.  Beattj^  on  the  2nd  March,  and 
the  affidavit  of  execution  was  sworn  to  that  day.  Imme- 
diately ujton  its  execution  Dr.  Beatty  laid  down  the  deed 
on  Mr.  Kerr's  desk,  stating  that  it  was  the  end  of  a  long 
and  thankless  job.  He  at  that  time  intended  to  divest 
himself  of  all  his  l  ight  and  duties  as  trustee  over  the  pro- 
perty, and  was  placing  the  title  in  the  hands  of  Henry 
,  Stephens'  heirs;  and  I  find  that  the  deed  was  handed  to 
Dr.  Powell  (who  had  married  one  of  the  daughters  of  the 
testator  and  one  of  the  devisees  under  the  will),  and 
that  he  took  possession  of  and  retained  the  deed  until 
early  in  June  of  the  same  year,  when  he  and  Mrs.  Powell 
came  to  Mr.  Kerr's  office  for  the  purpose  of  having  a 
power  of  attorney  drawn  from  all  the  heirs-at-law  of 
Henry  Stephens  to  Dr.  Powell. 

person  claiming  through  him  had  not  been  a  trustee  or  person  claiming 
throu^;"h  him. 

(6)  If  the  action  or  other  proceeding  is  brought  to  recover  money  or 
other  property,  and  is  one  to  which  no  existing  statute  of  limitations 
applies,  the  trustee  or  person  claiming  through  him  shall  be  entitled  to 
the  benefit  of,  and  be  at  liberty  to  plead,  the  lapse  of  time  as  a  bar  to 
such  action  or  otlier  proceeding  in  the  like  manner  and  to  the  like  extent, 
as  if  the  claim  had  been  nguiust  him  in  an  action  of  debt  for  money  had 
and  received  ;  but  so  nevertheless  that  the  statute  shall  run  against  a 
married  woman  entitled  in  possession  for  her  separate  use,  whether  with 
or  without  restraint  upon  anticipation,  but  shall  not  begin  to  run  against 
any  beneficiary  uidess  and  until  the  interest  of  such  beneficiary  becomes 
an  interest  in  possession. 
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After  the  delivery  of  the  deed  on  the  2nd  March,  Judgment. 
1887,  Dr.  Beatty  did  not  interfere  in  any  way  or  manner  MacMahon, 
with  the  estate.  He  had  in  his  hands  at  that  time  the  sum 
of  $6.35,  which  he  was  willing  to  pay  over  to  the  heirs  or 
the  person  representing  the  heirs  of  Henry  Stephens  ;  and 
Dr.  Powell  having  in  the  ir.eantime  procured  a  power  of 
attorney  from  Henry's  brothers  and  sisters,  he  did  pay 
over  the  same  to  Dr.  Powell  on  the  21st  July.  But 
when  the  deed  of  the  2nd  March  was  executed  by  Dr. 
Beatty  and  delivered  to  Dr.  Powell,  it  was  an  unqualified 
deliver}',  and  the  deed  was  effectual  to  ])ass  the  property 
to  the  grantees  from  its  date  :  Doe  Garnons  v.  Knight,  5 
B.  &  (1(j71,  at  p.  092  ;  Xeuos  v.  Wickham,  L.  R  2  H.  L. 
296,  at  p.  309.  So,  as  to  the  conveyance  of  the  land,  the 
statute  commenced  to  run  against  the  plaintiff  from  the 
2nd  March,  1887. 

The  plaintiff's  husband  died  in  September,  1886,  and  she 
shortly  after  went  to  reside  in  New  York.    It  was  not  till 
1892, — nearly  six  years  after  the  death  of  her  husband, — 
that  she  communicated  with  Dr.  Beatty  making  a  claim 
upon  the  estate.    Messrs.  McCarthy  &  Go.  were  consulted 
in  September,  1892,  and  they  wrote  to  Dr.  Beatt}^  who 
replied  stating  that  he  had  had  a  communication  from  the 
plaintiff,  and  that  he  answered  her  letter  on  the  28th 
June,  stating  that  the  affairs  had  been  wound  up  and 
closed  several  years  since,  as  long  ago  as  July,  1887.  Now 
that  statement  is  perfectly  correct,  for,  although  he  had  on 
the  2nd  March,  1892,  conveyed  the  real  estate  to  those 
whom  he  regarded  as  the  heirs  of  Henry  Stephens,  yet 
until  he  had  paid  over  to  those  who  were  entitled  to  it,  the 
$6.35,  he  had  that  in  his  possession  which  belonged  to  the 
estate.   But  that  had  no  connection  with  the  conveying  of 
the  real  estate,  in  respect  of  which  the  plaintiff  would  be 
barred  by  the  statute,  unless  the  trustee,  Dr.  Beatty,  has 
been  guilty  of  some  fraud. 

Unless  the  action  could  be  considered  as  founded  upon 
a  fraud  by  Dr.  Beatty,  or  to  recover  trust  property  still 
retained  by  him,  or  converted  to  his  own  use,  he  is  entitled 
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Judgment,    to  plead  the  lapse  of  time  as  a  bar,  in  like  manner  as  if  the 
MacMahon,  claim  had  been  against  him  in  an  action  of  debt  for  money 
^'        had  and  received :  see  the  Trustee  Act,  54  Vict.  ch.  19^ 
sec.  13  (1)  (a)  and  (/>),  which  is  the  same  as  the  Imperial 
Act  51  &  52  Vict.  ch.  59,  sec.  8  (1)  (a)  and  (6). 

There  was  no  fraud  imputed  to  Dr.  Beatty,  unless  it 
could  be  said  that  in  writing  the  letters  to  the  plaintiff,, 
and  to  McCarthy  &  Co.,  he  was  acting  fraudulently.  What 
had  been  done  by  him  could  have  been  ascertained  by  an 
inquiry  specifically  directed  as  to  what  disposition  had 
been  made  of  the  real  estate,  or  by  a  search  in  the  registry 
office.  There  was  no  intention  on  the  part  of  Dr.  Beatty 
as  trustee  to  deceive  any  one,  or  put  tlie  parties  off  their 
guard,  b}^  any  statement  he  was  making.  I  refer,  as  to  the 
effect  of  the  statute,  to  In  re  Somerset,  [1894]  1  Ch.  231 ; 
Thome  V.  Heard,  7  R  100. 

The  action  not  havino^  been  brousfht  until  the  8th 
July,  1893,  it  is  barred  by  the  statute. 

I  think  that  by  the  codicil  the  share  of  the  testator's, 
estate  to  which  Henry  was  entitled  is  taken  out  of  the 
operation  of  the  will,  for  it  in  effect  provides  that  if  they 
sell  the  land,  the  trustees  are  to  keep  his  share  invested 
during  his  life,  and  shall  only  pay  to  him  the  interest  or 
dividends  arising  out  of  the  share  annually,  and  then, 
unless  in  a  certain  event,  it  is  to  be  divided  amongst  those 
who  may  at  Heniy's  death  be  his  heirs-at-law.  The  event 
which  might  happen  was  this,  that  if  the  profligate  life, 
which  the  father,  by  the  codicil,  said  that  Henry  was  living,, 
should  cease,  and  Henry  should  become  totally  and  per- 
manently reformed,  then  the  trustees  had  power  to  convey 
the  whole  or  any  ])art  of  the  estate  to  the  son  Henry  abso- 
lutely.  But  it  is  left  entirely  to  the  exercise  of  the  judg- 
ment and  discretion  of  the  trustees  as  to  whether  a  perma- 
nent reformation  had  been  made,  and  I  find  that  the 
trustees,  in  the  exercise  of  their  best  judgment  and  dis- 
cretion, found  that  the  reformation  had  not  taken  place. 

What  was  in  the  hands  of  the  trustee  at  the  time  of 
the  death  of  Henry  Stephens  was  (except  the  rents  on 
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hand,  which  he  paid  to  the  plaintiff)  real  estate,  and  the  Judgment, 
codicil  directs  "  that  the  share  or  portion  of  all  my  estate,  MacMahon» 
both  real  and  personal,  to  which  my  said  son  Henry  is  or  ^' 
shall  be  entitled  shall  not  be  paid  over  or  conveyed  to  him 
upon  the  decease  of  my  wife." 

In  Coatsworth  v.  Carson,  24  O.  R.  185,  where  the  testa- 
tor, by  his  will,  directed  that  the  trustees  should  in  certain 
events,  after  the  death  of  his  wife  and  daughter,  sell  all 
his  estate,  real  and  personal,  and  divide  the  same  equally 
amongst  his  "  own  right  heirs,"  and  although  a  blended 
fund  derived  from  realty  and  personalty  was  thus  created, 
the  learned  Chancellor  held,  following  Farrell  v.  Cameron, 
29  Gr.  at  p.  815,  and  Tylee  v.  Deal,  19  Gr.  601,  that  "  my 
own  right  heirs"  signified  those  who  would  take  real 
estate  as  upon  an  intestacy.  See  also  In  re  Estate  of 
Woodworth,  1  Oldright  (Nova  Scotia)  101,  and  Mearns  v.  * 
Ancient  Order  of  United  Workmen,  22  O.  R.  34. 

The  action  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  MacMahon, 
J.,  and  her  appeal  was  argued  before  a  Divisional  Court 
composed  of  Ferguson,  Robertson,  and  Meredith,  JJ., 
on  the  4th  June,  1895. 

Osier,  Q.C.,  for  the  plaintif}'.  Henry  took  an  equitable 
fee  under  the  rule  in  Shelley's  case,  which  passed  to  the 
plaintifi'  under  the  marriage  settlement :  Spence  v.  Spence, 
12  C.  B.  N.  S.  199 ;  Richardson  v.  Harrison,  16  Q.  B.  D. 
85.  [Meredith,  J.,  referred  to  Evans  v.  Evans,  [1892] 
2  Ch.  173  :  and  King  v.  Evans,  24  S.  C.  R.  356.]  If 
the  plaintiff  is  not  able  to  sustain  her  claim  to  the  whole, 
then  she  takes  a  part  as  one  of  her  husband's  "then 
heirs."  Undei-  the  Devolution  of  Estates  Act  the  widow  is 
entitled  to  one-half  of  the  realty  and  personalty.  Low  v. 
Smith,  25  L.  J.  Ch.  503,  meets  the  point  that  the  will  says 
"share  and  share  alike;"  see  also  Kilner  v.  Leech,  10 
Beav.  362.  Mearns  v.  Ancient  Order  of  United  Workmen, 
22  O.  R.  34,  as  to  "legal  heirs,"  does  not  apply.  Henry's 
*  then  heirs  "  are  those  who  would  take  his  real  estate  upon 
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Argument,  an  intestacy :  Coatsworth  v.  Carson,  24  O.  K  185.  This 
action  was  brought  within  six  years  from  the  time  the 
defendant  obtained  his  discharge  as  trustee,  and  the  deed 
of  the  2iid  March,  1887,  was  intended  to  opei'ate  only  from 
the  date  of  the  discharge.  That  deed  was  executed  by 
Beatty  only,  and  not  by  the  parties  who  could  give  a  dis- 
charge. The  letter  of  the  defendant  of  the  27th  Septem- 
ber, 1892,  was  the  best  evidence  of  when  the  deed  was 
delivered,  or  it  constituted  an  estoppel,  or  it  was  an 
acknowledgment  which  prevented  the  statute  from  run- 
ning. I  refer  to  Phillips  v.  Putnam  Fire  Ins.  Co.,  28 
Wis.  472,  where  conduct  prevented  the  statute  from  run- 
ning, and  to  Grant  v.  Lexington,  <&;c ,  Ins.  Co.,  5  Ind.  23, 
where  conduct  was  held  to  estop  a  party  from  setting  up 
the  statute.  The  evidence  of  the  plaintiff  shews  she  relied 
on  this  letter  in  regard  to  the  time  of  beginning  the 
action. 

N.  F.  Davidson,  on  the  same  side.  On  the  question  of 
estoppel,  I  refer  to  Carr  v.  London  and  North  Western 
K  W.  Co.,  L.  R.  10  C.  P.  307,  316  ;  Seton  v.  Lafone,  19 
Q.  B.  D.  68 ;  and  on  the  effect  of  the  words  "  share  and 
share  alike,"  to  Doody  v.  Higgins,  2  K.  &  J.  729.  Henry 
had  no  power  to  partition,  if  the  plaintiff  takes  as 
purchaser. 

Moss,  Q.C.,  for  the  defendant.  The  efficacy  of  the  deed 
of  2nd  March,  1887,  depended  upon  its  sealing  and  delivery, 
and  it  took  effect  immediately  thereon :  Elphinstone  on 
the  Interpretation  of  Deeds,  2nd  ed.,  p.  120  ;  Doe  Garnons 
V.  Knight,  5  B.  &  C.  671,  692  ;  Xenos  v.  Wickham,  L.  R.  2 
H.  L.  at  p.  309.  The  plaintiff's  letter  of  the  24th  June,  1892, 
was  the  first  intimation  to  the  defendant  of  the  plaintiff's 
claim.  The  statute  began  to  run  on  the  21.st  September, 
1886,  the  date  of  Henry's  death,  or,  at  all  events,  on  the 
4th  October,  1886,  when  the  defendant  gave  the  plaintiff 
distinct  notice  that  her  right  to  any  share  in  the  estate 
had  ceased.  The  English  enactment  similar  to  sec.  13 
of  our  Trustee  Act,  1891,  has  been  construed  as  applying 
to  the  time  of  the  occurrence  of  the  breach  :  fn  re  Somerset, 
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[1894]  1  Ch.  231;  Thome  v.  Heard,  [1893]  3  Ch.  530;  Argument. 

[1894]  1  Ch.  599.  Where  a  demand  is  made  on  a 
man  who  disputes  it,  saying  the  matter  passed  out  of  my  ^ 
hands  on  such  a  day,  he  is  not  estopped  from  shewing  the 
actual  state  of  the  facts.  Here  there  was  no  intention  to 
state  what  was  untrue  to  mislead  and  induce  another  to  act 
upon  it.  All  the  elements  must  be  present  to  constitute 
an  estoppel :  Bigelow  on  Estoppel,  3rd  ed.,  p.  484  ;  and  one 
element  is  the  intention  that  the  other  party  shall  act 
upon  the  representation.  See  also  Walker  v.  Hyr}ian,  1 
A.  K  345,  353,  356.  The  evidence  shews  that  the  plain- 
tiff did  not  really  rely  upon  the  letter.  Next,  I  say 
Henry  never  had  more  than  a  life  interest.  The  rule 
in  Shelley's  case  does  not  govern.  Heirs-at-law  "  then " 
are  personce  designatce,  and  therefore  purchasers.  It  is  ^ 
not  necessary  to  discuss  the  cases  previous  to  Evans  v. 
Evans,  [1892]  2  Ch.  173,  upon  which  I  rely.  The  trend  of 
authority  is  towards  giving  effect  to  the  intention  of  the 
testator,  despite  the  particular  words  used :  Challis  on 
Real  Property,  2nd  ed.,  p.  154 ;  and  here  the  codicil  clearly 
indicates  that  Henry  was  to  have  a  life  interest  only, 
■unless  the  trustees  should  become  convinced  of  his  refor- 
mation, which,  as  the  trial  Judge  has  found,  they  did  not. 
It  was  a  grant  for  life  with  an  estate  over  to  persons 
designated.  Then,  is  the  widow  one  of  the  persons  desig- 
nated as  "  then  "  heirs  ?  She  is  not  an  heir  in  the  ordinary 
sense :  In  re  Estate  of  Wood  worth,  Oldright  (Nova  Scotia) 
101 ;  Coatsworth  v.  Carson,  24  O.  R  185  ;  Mearns  v. 
Ancient  Order  of  United  Workmen,  22  O.  R.  34.  And  the 
Devolution  of  Estates  Act  does  not  alter  the  estate  which 
the  wife  takes :  see  sec.  4,  sub-sec.  1  ;  but  sub-sec.  2  shews 
that  the  property  is  not  to  be  absolutely  vested,  but  the 
widow  may  elect  to  take  her  dower.  It  depends  upon  her 
election  whether  she  becomes  an  heir  in  any  sense  ;  she 
has  not  elected  ;  and  she  must  elect  formally. 

W.  F.  Kerr,  on  the  same  side.  There  can  be  no 
estoppel;  certainty  is  an  essential  to  all  estoppels:  Bige- 
low, p.  490.    At  the  best,  the  defendant's  statement  in  the 
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Argument,   letter  was  an  equivocal  one — "as  long  ago  as  July,  1887." 

As  to  the  widow  being  one  of  the  heirs-at-law,  does  the 
Devolution  of  Estates  Act  apply,  when  we  are  dealing  with 
the  estate  of  the  father  ?    As  to  the  running  of  the  statute,, 
I  refer  to  Hewitt  on  Statutes  of  Limitations,  pp.  27-29. 
Davidson,  in  reply. 

December  5,  1895.    Ferguson,  J.: — 

Notwithstanding  ingenious  contentions  to  the  contrary,. 
I  am  of  the  opinion  that  it  is  clearly  shewn  by  the  evi- 
dence that  the  deed  bearing  date  the  2nd  day  of  March, 
1887,  by  which  the  defendant  conveyed  and  transferred 
to  those  who  he  was  advised  were  the  heirs-at-law  of  th& 
testator,  the  share  of  the  estate  that  by  the  deed  of  parti- 
tion was  to  be  the  share  of  the  plaintiff's  late  husband 
H.  H.  Stephens,  was  fully  executed  so  as  to  take  effect 
upon  and  from  the  day  of  its  date,  the  2nd  day  of 
March,  1887.  On  that  day,  as  shewn  by  the  evidence  of 
Mr.  Kerr,  this  deed  was  signed  and  sealed  by  the  defen- 
dant, and  when  he  had  done  this  he  threw  it  down  upon  the 
desk,  saying,  "  that  is  the  end  of  a  long  and  thankless  job." 
Mr.  Kerr  says  that  the  defendant  then  either  handed  the 
deed  to  Dr.  Powell  himself,  or  authorized  him,  Mr.  Kerr,  to 
do  so  for  the  heirs ;  that  the  deed,  within  a  few  minutes,, 
passed  into  Dr.  Powell's  hands,  and  that  Dr.  Powell  took 
it  away  with  him  the  same  day.  Dr.  Powell  was  the 
husband  of  one  of  these  heirs.  He  was  then  in  fact  acting 
for  these  heirs,  and  it  was  at  least  then  contemplated  (some 
of  the  evidence  would  lead  to  the  conclusion  that  it  had 
been  agreed)  that  he  should  be  appointed  the  attorney  of 
these  heirs  for  the  purpose  of  managing  the  estate,  and  he 
was  subsequently  so  appointed  their  attorney  for  this  pur- 
pose, as  I  understand,  by  a  foi  mal  power  of  attorney.  The 
deed  was  thus,  after  being  signed  and  sealed,  delivered  by 
the  defendant  to  one  acting  on  behalf  of  the  grantees 
named  in  it,  and  wholly  left  the  possession  of  the  defen- 
dant, the  grantor,  on  that  day,  the  2nd  of  March.  The 
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evidence  of  this  seems  to  be  uncontradicted,  and  one  can  Judgment, 
entertain  no  doubt  now  that  such  were  the  facts.    The  Ferguson,  J, 
evidence  of  the  defendant  himself  is  to  the  same  effect,  and 
Dr.  Powell  has  since  died. 

Less  than  is  stated  here  would  have  been  enough  to 
shew  a  complete  execution  and  delivery  of  this  deed. 
In  the  case  Xenos  v.  Wickham,  L.  E.  2  H.  L.  at  p.  309, 
the  language  of  Mr.  Justice  Bayley  in  Doe  Garnons  v. 
Knight,  5  B.  &  C.  at  p.  692,  is  referred  to  and  quoted  with 
unqualified  approval.  It  is  this :  "  Where  an  instrument 
is  formally  sealed  and  delivered,  and  there  is  nothing  to 
qualify  the  delivery  but  the  keeping  the  deed  in  the  hands 
of  the  executing  party,  nothing  to  shew  he  did  not 
intend  it  to  operate  immediately,  it  is  a  valid  and 
effectual  deed,  and  the  delivery  of  it  to  the  party  who  is 
to  take  by  it,  or  to  any  person  for  his  use,  is  not  essential." 
This  authority  is  referred  to  in  Elphinstone  on  the  Inter- 
pretation of  Deeds,  2nd  ed.,  at  p.  120,  where  many  other 
authorities  on  the  subject  are  also  referred  to.  It  is  also  in 
accord  with  what  is  said  in  Sheppard's  Touchstone  on  the 
subject. 

In  the  present  case  there  was  the  delivery  of  the  deed 
as  stated  above,  and  there  is  positively  nothing  to  shew 
that  the  defendant  did  not  intend  it  to  operate  immedi- 
atel}^ ;  but,  on  the  contrary  of  this,  as  it  appears  to  me,  all 
that  appears  goes  to  shew  that  the  defendant  did  intend  it 
to  operate  immediately.  The  delivery  of  this  deed  was,  as 
I  think,  an  unqualified  delivery.  I  think  it  is  fully  shewn 
that  the  deed  was  a  complete  and  perfect  instrument  on 
the  day  of  its  date,  and  was  in  full  operation  on  and  after 
that  day. 

The  plaintiff  claims  to  be  entitled  to  or  largely  interested 
in  the  part  of  the  estate  that  on  the  partition  that  was 
made  was  awarded  to  her  late  husband  H.  H.  Stephens. 
She  asks  an  account  shewing  the  dealings  of  the  defendant 
with  the  estate  of  which  this  was  a  part,  namely,  the 
estate'  of  the  late  George  Stephens,  the  father  of  her 
husband,  of  which  the  defendant  was  surviving  executor 
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Judgment,  and  trustee  under  the  will,  and  that  the  defendant  may  be 
Feiguson,  J.  Ordered  to  convey  and  transfer  to  her  her  share  of  that 
estate.    The  above  mentioned  claim  is  the  only  claim  that 
the  plaintiff  has,  or  professes  to  have,  in  respect  of  the 
estate. 

The  defendant  states  what  was  the  property  held  in  trust 
at  the  time  of  the  death  of  the  plaintiff's  husband,  and 
says  that  under  the  advice  of  counsel  he,  in  good  faith, 
conveyed  the  same  to  the  brothers  and  sisters  of  the  plain- 
tiff's  late  husband  H.  H.  Stephens,  on  the  2nd  day  of 
March,  1887,  more  than  six  years  before  the  commence- 
ment of  this  action,  as  being,  at  the  time  of  the  death  of  the 
said  H.  H.  Stephens,  the  persons  entitled  thereto,  and  he 
sets  up  the  Trustee  Act,  1891,  sec.  13,  sub-sec.  1  (a)  and 
(6),  in  answer  and  in  bar  to  the  plain tiff"'s  action. 

It  is  not  needful  that  I  should  set  forth  or  discuss  these 
sub-sections  of  the  Act  here,  as  it  was  not  disputed  that 
the  defendant  is  entitled  to  the  benefit  of  them,  and  was 
at  liberty  to  plead  the  lapse  of  time  as  a  bar  to  the  action 
iti  like  manner  and  to  the  like  extent,  as  if  the  claim  had 
been  made  against  him  "in  an  action  of  debt  for  money 
had  and  received."  The  statutory  bar  in  such  case  would 
be  the  period  of  six  years,  and  more  than  six  years  elapsed 
after  the  execution  of  the  deed  above  referred  to  and 
before  the  commencement  of  this  action. 

The  defendant  in  his  evidence  states  that  his  transac- 
tions with  the  estate  terminated  positively  on  tho  2nd 
March,  1887,  when  he  signed  the  above  mentioned  deed. 
It  was  contended  that  by  reason  of  a  small  balance  of 
$6.85  remaining  in  the  hands  of  the  defendant  until  the 
2 1st  day  of  July  following,  he  could  not  properly  say  that 
his  dealings  with  the  estate  terminated  till  that  sum  was. 
paid  over,  and  that  the  statute  could  not  commence  to  run 
in  the  defendant's  favour  till  that  date,  the  21st  July, 
1887.  This  was  a  balance  that  remained  after  paying 
some  taxes  and  some  small  charges  for  digging  the  grave 
and  in  respect  of  the  funeral  of  the  plaintiff's  husband 
H.  H.  Stephens.    It  was  an  ascertained  balance  as  early 
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as  the  3rd  February,  1887,  and  the  defendant  says  the  Judgment, 
reason  it  was  not  paid  over  was  that  he  could  not  get  Dr.  Ferguson,  J. 
Powell  to  take  it  sooner.  No  authority  was  referred  to  in 
support  of  this  contention.  It  was  urged  that  until  this  small 
sum  was  paid  the  estate  was  not  finally  wound-up.  1  can 
only  say  that  I  have  been  unable  to  bring  myself  to  think 
that  this  contention  is  right.  The  deed  of  the  2nd  March, 
1887,  though  the  part  before  me  is  not  signed  by  them,  con- 
tains a  release  by  the  devisees  of  the  defendant  from  all 
trusts  in  the  will  of  George  Stephens  and  the  codicil  thereto 
contained,  and  from  all  claims  or  demands  under  or  by 
reason  of  the  will  or  codicil  or  in  connection  with  the 
estate.  This  small  sum  was  then,  and  had  for  some  time 
been,  an  ascertained  balance,  and  some  of  the  parties  to 
receive  still  smaller  shares  of  it  were  out  of  the  country. 
The  defendant  paid  it  over  as  soon  as  he  could  get  Powell 
to  receive  it,  and  I  cannot  think  that  this  trifling  circum- 
stance can  have  the  effect  contended  for. 

On  the  24th  June,  1892,  the  plaintiff  wrote  the  defen- 
dant making  a  claim.  The  defendant  answered  this  letter 
on  the  2Sth  June,  1892.  The  answer  is:  "In  reply  to 
yours  of  the  24th  inst.,  I  have  to  say  that  all  the  affairs  of 
the  estate  of  the  late  George  Stephens,  as  between  myself 
as  trustee  and  the  heirs  of  the  said  estate,  were  wound-up 
and  closed  several  years  since,  and  I  am  discharged  as 
trustee  from  any  and  all  connection  therewith." 

The  defendant  had  received  a  letter  from  a  firm  of  soli- 
citors who  wrote  on  behalf  of  the  plaintiff  ;  and  on  the 
27th  September,  1892,  answered  as  follows:  "In  reply 
to  a  letter  from  Mrs.  Stephens  about  the  28th  of  June 
last,  I  informed  her  '  that  all  the  affairs  of  the  estate  of 
the  late  George  Stephens,  between  myself  as  trustee  and 
heirs  of  the  said  estate,  were  wound-up  and  closed  several 
years  since.'  That  took  place  as  long  ago  as  July,  1887. 
I  cannot  see  that  I  have  anything  to  do  with  the  matter,  as 
all  properties  concerning  which  I  had  any  trust  were  con- 
veyed to  the  heirs  of  the  estate  at  that  time,  and  that  any 
claim  that  Mrs.  Stephens  may  think  that  she  has  must  be 
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Judgment,   settled  with  said  heirs,  as  I  have  no  connection  with  any 
Ferguson,  J.  such  since  the  date  referred  to."    And  upon  this  letter  of  the 
27th  September,  1892,  two  contentions  were  based. 

One  of  them  was  that  it  was  an  acknowledgment  which 
had  the  effect  of  taking  the  case  out  of  the  operation  of 
the  statute. 

It  has  been  said,  and  I  think  logically  and  rightly,  that 
when  it  is  intended  to  rely  upon  the  fact  of  an  acknowl- 
edgment on  the  part  of  the  defendant,  to  prevent  his 
taking  advantage  of  the  bar  of  the  statute,  it  is  necessary 
to  consider  carefully  under  what  statute  that  bar  arose,  and 
the  particular  wording  of  the  exception  provided  for  by 
the  statute:  Banning  on  Limitation  of  Actions,  2nd  ed.,  p. 
39.  The  statute  pleaded  here  gives  the  bar  the  same  as  in 
an  action  of  debt  for  money  had  and  received.  It  has  for 
many  years,  I  think,  been  settled  law  that  nothing  can 
take  a  debt  out  of  the  statute  unless  it  amounts  to  an 
express  promise  to  pay  or  an  unconditional  acknowledg- 
ment of  the  debt  from  which  such  a  promise  may  be 
implied.  This  has,  I  think,  generally  been  considered  the 
law  since  the  case  Tanner  v.  Smart,  6  B.  &  C.  603  :  see 
Green  v.  Humphreys,  26  Ch.  D.  474.  I  am  entirely  unable 
to  see  how  the  letter  can  be  an  acknowledgment  taking 
the  case  out  of  the  operation  of  the  statute.  It  certainly 
acknowledges  no  liability,  and  it  contains  nothing  from 
which  a  promise  can,  as  I  think,  possibly  be  implied.  It 
is  the  very  contrary  of  this.    It  repudiates  all  liability. 

Again,  it  was  contended  that  by  reason  of  this  letter  of 
the  27th  September,  1892,  the  defendant  is  estopped  from 
sajdng  that  he  conveyed  the  property  to  the  supposed 
heirs  at  a  period  earlier  than  July,  1887,  for,  referring  to 
^  what  he  had  before  written  the  plaintiff,  the  letter  says 

*'  that  took  place  as  long  ago  as  July,  1887,"  and  again  "  as 
all  properties  concerning  which  I  had  any  trust  were  con- 
veyed to  the  heirs  of  the  estate  at  that  time." 

The  contention  was  that  this  was  a  representation  that 
it  was  in  July,  1887,  that  the  property  had  been  conveyed, 
and  that  this  representation  was  such  as  to  estop  the 
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defendant  from  shewing  and  relying  upon  the  fact  that  the  Judgment, 
conveyance  was  made  as  early  as  the  2nd  March,  1887,  Ferguson,  J. 
and  that,  as  a  consequence,  the  statute  could  not  have  com- 
menced to  run  till  July,  1887,  and  within  the  period  of  six 
years  before  the  action. 

According  to  Bigelow  on  Estoppel,  see  3rd  ed.,  p.  484, 
there  must  have  been  a  false  representation  or  a  conceal- 
ment of  material  facts.  The  representation  must  have 
been  made  with  knowledge  of  the  facts  to  a  person  ignor- 
ant of  the  truth  of  the  matter.  It  must  have  been  made 
with  the  intention  that  the  other  party  should  act  upon  it. 
The  representation  must  be  plain,  not  doubtful.  Certainty 
is  essential  to  all  estoppels  :  p.  490.  Again,  there  must  have 
been  knowledge,  actual  or  constructive,  by  the  party 
making  the  representation  that  the  other  party  intended 
at  the  time  to  act  upon  it :  p.  529.  And  the  representation 
must  have  been  really  acted  upon,  the  other  party  acting 
differently  from  the  way  he  would  otherwise  have  acted — 
otherwise  there  is  no  estoppel. 

If  these  tests  are  applied,  it  seems  plain  that  there  is  no 
estoppel  upon  the  defendant  here,  that  is,  it  seems  plain  to 
me. 

I  may  here  say  that  formerly  in  pleading  an  estoppel, 
the  highest  of  the  three  degrees  of  certainty  was  required, 
and  no  intendment  was  allowed  in  favour  of  the  pleader, 
and  although  the  law  of  pleading  has  been  changed,  yet 
the  evidence  must  come  up  to  what  was  formerly  required 
in  the  plea. 

One  may  well  ask,  is  there  certainty  as  to  time  in  the 
representation  contained  in  this  letter  ?  The  answer  must 
be  in  the  negative.  Again,  was  it  made  with  the  intention 
that  the  other  party  should  act  upon  it  ?  The  answer 
seems  to  me  to  be  that  it  simply  gave  the  information  that 
the  whole  matter  was  at  an  end — that  the  matters  of  the 
estate  had  been  finally  settled,  so  far  as  the  writer  had 
concern,  many  years  before  that  time.  Again,  was  there 
knowledge  at  the  time  that  the  other  party  intended  to  act 
upon  the  statement  ?  The  answer  must,  I  think,  be  in  the 
12 — VOL.  xxvir.  O.K. 
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Judgment,  negative.  Again,  did  the  plaintiff  really  act  upon  the 
Ferguson,  J.  statement  or  representation  ?    It  is  not  plain  that  she  did. 

Why  should  she  delay  bringing  her  action  for  this  reason. 
She  had  the  information  as  early  as  June,  1892.  Was 
there  not  some  other  reason  for  the  delay  ? 

In  the  case  Carr  v.  London  and  North  Western  R.  W. 
Co.,  L.  R.  10  C.  P.  at  pp.  316-317,  Brett,  J.,  stated  three  pro- 
positions respecting  an  estoppel  in  pais,  which  he  character- 
ized as  recognized  propositions.  I  cannot  bring  myself  to 
think  that  the  present  case  falls  under  any  one  of  these,  and 
the  learned  Judge  said  that  the  party  must  bring  his  cajse 
within  one  of  them. 

One  asks,  did  the  defendant  wilfully  endeavour  to  cause 
the  plaintiff  to  believe  in  a  certain  state  of  things  which 
he  knew  to  be  false,  and  did  he  do  so  with  that  certainty 
of  statement  necessary  in  an  estoppel  ?  I  am  of  opinion 
that  he  did  not,  and  that  he  had  no  motive  further  than  to 
say  that  the  affairs  of  the  estate,  so  far  as  he  had  any  con- 
cern, had'  been  settled,  and  finally  settled,  many  years 
before  that  time,  and  that  he  could  not  be  called  upon  to 
do  anything.  Did  the  defendant  in  writing  this  letter 
intend  that  the  plaintiff  should  act  upon  it  in  a  certain 
way,  or  in  any  particular  way,  as  stated  in  the  second  and 
third  propositions  laid  down  by  Brett,  J.,  before  referred 
to  ?  The  answer  is,  I  think,  clearly  in  the  negative.  He 
only  meant  or  intended  as  I  have  before  stated. 

The  case  Seton  v.  Lafone,  19  Q.  B.  D.  68,  was  relied  on 
in  support  of  the  estoppel  contended  for.  That  case  is,  as  I 
think,  vastly  different  from  the  present  one.  There  there 
was  a  wharfinger's  warrant  for  goods,  which  was  negotiable 
and  had  been  negotiated.  A  letter  was  written,  unequivo- 
cal and  absolutely  certain  in  its  contents,  stating  that  the 
goods  were  in  hand,  and  demanding  rent  that  was  unpaid, 
the  rent  meaning,  1  suppose,  storage  money  or  the  like  for 
the  goods.  The  person  to  whom  the  letter  was  sent  was 
supposed  to  be  interested  in  the  goods,  but  he  was  not  ;  but 
on  the  faith  of  the  statement  made  to  him  he  purchased 
the  warrant. 
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Lord  Esher,  M.  R.,  said  in  that  case  that  before  framing  Judgment, 
the  propositions  in  Garr  v.  London  and  North  Tf es^eri^i.  Fergusoa,  J. 
R.  W.  Co.,  supra,  he  had  referred  to  nearly  all  the  cases  on 
the  subject,  and  sought  to  derive  from  them  the  different 
propositions  relating  to  the  law  of  estoppel ;  and  Fry,  L.  J., 
said :  "  The  law  must  be  taken  by  this  Court  as  laid  down 
in  Garr  v.  London  and  North  Western  R.  W.  Co.'' 

The  plaintiff  cited  Grant  v.  Lexington,  <&g.,  Ins.  Go.,  5 
Ind.  23,  and  Phillips  v.  Putnam  Fire  Ins.  Go.,  28  Wis. 
472.  I  fail,  however,  to  see  their  application  to  the 
present  case  (in  her  favour). 

After  the  best  consideration  I  have  been  able  to  give  the 
matter,  I  am  of  the  opinion  that  the  contention  that  the 
defendant  is  estopped  from  saying  that  the  conveyance 
was  as  early  as  the  2nd  March,  1887,  should  not  prevail. 

Then,  if  it  be  assumed  that  there  was  a  breach  of  trust 
by  the  defendant,  that  breach  took  place  on  the  2nd  day 
of  March,  1887,  more  than  six  years  before  the  commence- 
ment of  the  action,  and  there  being,  as  I  think,  nothing  to 
take  the  case  out  of  the  operation  of  the  statute,  the  plain- 
tiff is  barred  by  lapse  of  time,  and,  assuming  this  to  be  so, 
it  is  not  necessary  to  consider  the  other  questions  argued. 
I  am  of  the  opinion  that  the  conclusion  of  the  learned  trial 
Judge  was  right,  that  his  judgment  should  be  affirmed, 
and  that  this  motion  should  be  refused  with  costs. 

Robertson,  J.,  concurred. 

Meredith,  J. : — 

Upon  the  whole  evidence  in  the  case,  I  am  unable  to 
say  that  the  finding  of  fact  by  the  learned  trial  Judge, 
upon  which  he  gave  eflfect  to  the  defence  of  the  Statute  of 
Limitation  in  question,  is  erroneous  ;  although  it  may  be 
that,  had  that  finding  been  more  in  accordance  with  the 
statement  contained  in  the  defendant's  letter  to  the  plain- 
tiff's solicitors,  the  same  thing  might  be  said  of  it ;  and  in 
that  case  the  defendant  would  have,  perhaps,  but  himself  to 
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Judgment,  blame  if  such  a  finding  were  not  in  accordance  with  the 
Meredith,  J.  very  truth  of  the  matter. 

.  What  was  written  in  that  letter  was  apparently  written 
in  a  somewhat  cursory  manner,  and  without  any  great 
degree  of  definiteness  ;  but  just  as  one  writing  from 
memory  only,  without  knowing  of  any  reason  for  exact- 
ness as  to  the  time,  might  write. 

"In  reply  to  a  letter  from  Mrs.  Stephens  dated  28th 
June  last,  I  informed  her  '  that  all  the  affairs  of  the  estate 
of  the  late  George  Stephens,  as  between  myself  as  trustee 
and  the  heirs  of  said  estate,  were  wound-up  and  closed 
several  years  since.' "  Then  follow  the  words  so  much 
relied  upon  :  "  That  took  place  as  long  ago  as  July,  1887." 
The  letter,  to  the  plaintiff,  referred  to  is  produced,  and  is 
correctly  quoted  from  ;  the  words  immediately  following 
those  quoted  are,  "  and  I  am  discharged  from  any  and  all 
connection  therewith." 

There  is,  in  the  circumstances  of  this  case,  in  my  judg- 
ment, nothing  like  an  estoppel  in  the  words  "  that  took 
place  so  long  ago  as  July,  1887."  They  are  evidence  in 
favour  of  the  contention  that  that  did  take  place  at  that 
time,  and  not  at  the  earlier  date,  but  no  more  than  that. 

The  power  of  attorney  to  Dr.  Powell  does  not  aid  that 
contention ;  it  was  given,  not  to  authorize  him  to  settle 
with  and  take  the  conveyance  from  the  trustee,  but  solely 
to  empower  him  to  let  or  sell  and  manage  the  land  con- 
veyed by  the  deed  dated  the  2nd  March ;  and  it  states 
that  they,  the  grantors  of  that  deed,  are  sole  owners  of  the 
land ;  that  is,  owners  under  that  deed ;  and  the  power  of 
attorney  is  dated  the  8th  June. 

It  was  not  contended  that,  if  that  finding  was  sustained 
— if  the  true  time  was  the  month  of  March,  not  July — the 
provisions  of  the  statute  were  not  applicable  to  the  case  > 
and  I  can  j^erceive  no  good  reason  for  taking  it  out  of  its 
protection. 

As  to  the  delivery  of  the  deed,  the  case  of  McDonald  v. 
McDonald,  44  U.  0.  R.  291,  may  be  referred  to :  that  case, 
though  reversed  in  the  Court  of  Appeal,  is  said  to  have 
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been  reversed  upon  grounds  other  than  that  the  deed  Judgment, 
would  not  have  come  into  operation  under  the  circum-  Meredith,  J. 
stances  mentioned  in  the  reported  judgment  of  the  Court 
of  Queen's  Bench. 

This  motion  must,  therefore,  be  dismissed  on  this  ground  : 
we  need  not  deal  with  the  formidable  objection  that  the 
plaintiff  is  not  entitled  to  anything  under  the  will  in 
question. 

E.  B.  B. 


[CHANCERY  DIVISION.] 

Henderson  et  al.  v.  Henderson, 

Limitation  of  Actions— R.  S.  0.  ch.  Ill — Purchase  of  Farm — Possession 
by  Son  of  Purchaser — Payment  of  Mortgage — Contribution  by  Son — 
"  Profits  of  the  Land  "— "  Rent." 

In  March,  1881,  the  plaintiffs'  testator  purchased  a  farm  and  had  it  con- 
veyed to  himself,  giving  a  mortgage  for  the  balance  of  the  purchase 
money.  In  April,  1881,  one  of  his  sons,  with  his  assent,  went  into 
possession  upon  an  understanding  that  he  should  contribute  such  sum 
as  could  be  spared  off  the  farm,  after  its  yielding  a  living  to  him, 
towards  payment  of  the  mortgage  thereon,  until  it  should  be  paid,  when, 
on  payment  of  an  annuity  to  his  father  and  mother,  he  was  to  have  the 
farm.  No  payments  were  made  by  him  on  account  of  the  annuity.  He 
continued  in  actual  possession  and  occupation  from  April,  1881,  till  his 
death  in  November^  1892,  and  contributed  towards  payment  of  the 
mortgage,  which,  by  means  of  his  contributions  and  payments  made  by 
his  father,  was  paid  off.  His  father  declined  to  give  liim  a  conveyance, 
but  said  he  would  leave  him  the  farm  by  will.  He  died  before  his 
father,  leaving  all  his  property  by  will  to  his  wife  and  child.  The 
father  subsequently  devised  the  farm  to  the  plaintiffs  and  died  in 
1894,  the  son's  widow  continuing  in  possession.  In  an  action  of  eject- 
ment brought  against  her  by  the  plaintiffs  : — 

Held,  Meredith,  J.,  dissenting,  that  the  son  was  not  a  tenant  from  year 
to  year  nor  a  lessee,  and  the  money  he  contributed  was  not  "  rent "  nor 
"  profits  of  the  land  ;  "  and  there  being  no  acknowledgment  by  the  son 
in  writing,  nor  anything  else  which  could  stop  the  running  of  the 
statute,  the  title  of  the  father  was  extinguished,  under  sec.  15  of  R.  S. 
O.  ch.  ill,  at  least  six  months  before  the  death  of  the  son. 

This  was  an  action  of  ejectment  brought  by  two  of  the  Statement, 
sons,  being  the  executors  of  the  will,  of  David  Henderson 
the  elder,  deceased,  against  the  widow  of  Robert  Henderson, 
another  son  of  the  deceased.    The  land  in  question  was 
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Statement,  the  wesfc  half  of  lot  13  in  the  9th  concession  of  the  town- 
ship of  Otonabee.  David  Henderson  the  elder  had  the 
paper  title,  but  the  defendant  claimed  title  by  the  adverse 
possession  of  her  husband  from  April,  1881,  till  November 
1892,  when  he  died,  or,  alternatively,  under  an  alleged 
agreement  between  the  father  and  the  son  for  a  convey- 
ance of  the  land  to  the  latter,  which  she  prayed  to  have 
specifically  performed.  The  facts  are  fully  stated  in  the 
judgments. 

The  action  was  tried  before  Street,  J.,  at  Peterborough, 
and  judgment  was  given  by  him  for  the  plaintiffs  for 
recovery  of  the  land  without  costs,  and  dismissing  the 
claim  or  counterclaim  of  the  defendant  for  specific  per- 
formance, also  without  costs. 

The  defendant  appealed  from  the  judgment  of  Street, 
J.,  and  her  appeal  was  argued  before  a  Divisional  Court 
composed  of  Ferguson,  Robertson,  and  Meredith,  J  J., 
on  the  5th  and  6th  June,  1895. 

E.  B.  Edwards,  for  the  defendant. 

Watson,  Q.  C,  and  L.  M.  Hayes,  for  the  plaintiffs. 

The  arguments  of  counsel  are  fully  stated  in  the  judg- 
ments. 

The  following  cases  were  referred  to  :  Kcffer  v.  Keffer, 
27  C.  P.  257  ;  Doe  Perry  v.  Henderson,  3  U.  C.  R  486  ; 
Ryan  v.  Ryan,  5  S.  C.  R.  387  ;  Kent  v.  Kent,  20  0.  R. 
445, 19  A.  R.  352;  McGugan  v.  Smith,  21  S.  C.  R.  2G3  ; 
Turner  v.  Prevost,  17  S.  C.  R.  283 ;  Roberts  v.  Hall  1 
O.  R.  388 ;  Walker  v.  Boiighner,  18  O.  R.  448  ;  Orr  v.  Orr, 
21  Gr.  397  ;  Jihh  v.  Jihb,  24  Gr.  487. 

December  5,  1895.    Ferguson,  J. : — 

The  farm  in  question  was  purchased  by  the  late  David 
Henderson,  the  fatlier  of  tlie  plaintiffs  and  of  the  late 
Robert  Henderson,  who  was  the  husband  of  the  defendant. 

The  purchase  money  was  the  sum  of  $5,500.    At  the 
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time  of  the  purchase,  $1,900  of  this  purchase  money  was  Judgment, 
paid,  and  the  remaining  $3,600  was  obtained  by  giving  a  Ferguson,  J. 
mortgage  upon  the  farm.  The  conveyance  from  the  ven- 
dor was  made  to  the  late  David  Henderson,  and  that 
mortgage  was  made  and  executed  by  him.  It  does  not 
appear  that  the  purchaser,  the  late  David  Henderson, 
went,  pursuant  to  his  purchase,  into  actual  possession  of 
the  farm.  The  purchase  took  place  in  March,  1881,  and 
in  the  month  of  April,  1881,  the  late  Robert  Henderson 
(who  was  the  defendant's  husband),  with  the  assent  of  his 
father,  given  after  a  conference  with  the  other  sons,  the 
plaintiffs,  went  into  possession  of  the  farm,  upon  an  under- 
standing, shewn,  I  think,  sufficiently  fur  purposes  here  by 
the  evidence  of  a  witness  manifestly  adverse  to  the  de- 
fendant, namel}^  John  Henderson,  one  -  ot*  the  plaintiffs, 
that  Robert  should  contribute  such  sum  as  could  he  spared 
off  the  farm,  after  its  yielding  a  living  to  him,  towards 
payment  or  satisfaction  of  the  mortgage  upon  the  farm 
until  the  mortgage  was  paid,  and  that  then,  or,  perhaps,  on 
paying  $100  a  year  towards  the  support  and  maintenance 
of  his  parents  for  their  lives  or  the  life  of  the  survivor  of 
them,  he  should  have  the  farm.  There  is  other  evidence, 
as  well,  in  respect  of  this  understanding,  and  it  matters 
not  for  the  present  consideration  that  such  understanding 
was  not  proved  as  an  agreement  that  could  and  should  be 
specifically  performed  by  the  Court,  as  found  and  decided 
by  the  learned  Judge.  What  is  proved  serves,  neverthe- 
less, to  shew  the  origin  of  Robert's  possession,  and  how  it 
was  that  he  was  put  in  possession  of  the  farm.  I  think 
the  evidence  sufficiently  shews  that  he,  Robert,  entered 
into  possession  under  the  expectation  and  belief  that  the 
farm  was  to  be  his.  There  is  evidence  (though  objected 
to)  going  to  shew  that  other  lands  had  been  purchased  by 
the  father  and  paid  for  in  much  the  same  way  as  this 
farm,  which  were  intended  for  and  did  eventually  go  to 
other  sons,  brothers  of  Robert. 

Robert  Henderson  entered  into  possession  of  the  farm 
in  this  way,  and  contributed  and  continued  to  contribute 
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Judgment,  towards  payment  and  satisfaction  of  the  mortgage  until  it 
Fergusor,  J.  ^^^b^  paid,  his  contributions  in  all  amounting  to  some- 
thing more  than  $1,900  ;  after  which  he,  through  one  of 
his  brothers,  asked  his  father  to  give  him  a  conveyance 
of  the  farm.  The  father  declined  to  do  this,  but  said  he 
would  leave  the  farm  to  Robert  by  will. 

Robert  Henderson  was  continuously  in  actual  possession 
and  occupation  of  the  farm  from  the  22nd  day  of  April, 
1881,  till  his  death  on  the  16th  day  of  November,  1892. 
It  was  stated  that  for  two  or  three  weeks  before  his  death, 
he  had,  under  the  direction  of  a  medical  adviser  and  for 
change  of  air,  lived  as  a  visitor,  as  I  understand,  with  one 
of  his  brothers  ;  but  this  can,  as  I  think,  make  no  possi- 
ble difference  in  respect  of  his  actual  possession  of  the 
farm.  His  wife  and  child,  during  this  short  period, 
remained  on  the  farm  ;  she,  however,  visiting  her  hus- 
band frequently  during  the  time. 

Robert,  manifestly  from  the  evidence,  was  under  the 
impression  and  belief  that  his  interests  as  regarded  the 
ownership  of  the  farm  were  entirely  within  the  power 
and  under  the  control  of  his  father,  and  for  some  time 
before  his  death,  and,  if  I  now  recollect  the  evidence 
rightly,  especially  after  his  health  had  failed,  and  it  was 
supposed,  not  only  by  others,  but  by  himself  as  well,  that 
he  could  not  long  survive,  he  manifested  anxiety  about 
this.  Robert,  nevertheless,  made  and  left  a  will,  leaving 
all  his  property  to  his  wife  and  child  in  divisions  or  pro- 
portions which  I  need  not  here  state.  This  will  does  not 
mention  this  farm,  but  it  was  not  disputed  that  the  gen- 
eral words  employed  in  the  will  were  sufficient  to  be  and 
constitute  a  devise  of  the  farm,  if  it  were  assumed  that 
Robert  was  the  owner  of  it.  The  .defendant,  Robert's 
widow,  and  their  child,  have  since  Robert's  death  con- 
tiiKied  in  possession  of  the  farm.  I  think  I  need  not 
here  delay  to  say  anything  concerning  some  evidence 
given  regarding  some  tenants  or  intruders,  which  seems 
to  me  of  no  consequence. 

After  the  death  of  Robert,  his  father  made  a  will,. 


XXVII.] 


HENDERSON  V.  HENDERSON. 


97 


whereby  the  f^xrm  was  devised,  but  not  to  Robert.  The  Judgment, 
plaintiffs  are  the  executors  of  this  last  will  of  the  father,  Ferguson,  J. 
and  they  bring  this  action  of  ejectment  against  the  defen- 
dant, Robert's  widow,  to  recover  possession  of  the  farm. 
The  child,  as  was  remarked  by  the  learned  trial  Judge, 
should  have  been  a  party  defendant  as  well ;  but  possibly 
the  child  not  being  a  party  will  not  ultimately  make  any 
difference. 

On  the  record  the  defendant  sets  up  and  claims  the 
benefit  of  the  statute  known  as  "  The  Real  Property  Limi- 
tation Act." 

It  appears  that  Robert  Henderson  during  his  lifetime 
was  in  actual  possession  and  occupation  of  this  farm  from 
April,  1881,  to  the  time  of  his  death,  in  November,  1892 — 
a  period  of  eleven  years  and  almost  seven  months — and 
that  from  Robert's  death  till  the  commencement  of  this 
action  on  the  13th  day  of  August,  1894^,  his  widow  and 
child  continued  in  possession,  and  they  are  still  in  posses- 
sion of  the  farm. 

On  the  purchase  by  and  conveyance  of  the  farm  to  the 
father,  the  law  put  him  into  possession  of  it,  there  being  no 
other  person  in  possession  in  fact.  When  Robert  went  into 
possession,  that  possession  of  the  land  by  the  father  ceased, 
and  the  father  was  not  thereafter,  as  I  thirds,  in  receipt 
of  the  "  profits  of  the  land,"  within  the  meariing  of  that 
expression  in  sub-sec.  1  of  sec.  5  of  the  Act  R.  S.  O.  ch. 
111. 

In  Hewitt  on  the  Statutes  of  Limitations,  at  p.  70,  the 
author  says  that  the  "  receipt  of  the  profits"  of  land  is 
treated  throughout  the  statute  as  equivalent  to  possession, 
but  that  the  true  meaning  of  the  words  as  used  in  the  Acts 
is  a  question  of  considerable  difficulty.  Refeience  is  then 
made  to  the  opinion  of  Lord  St.  Leonards  (see  Sugden's 
Real  Property  Statutes,  40  and  47)  that  the  expression 
"  in  receipt  of  the  profits  of  any  land  "  is  emplo3'ed  to 
denote  not  the  receipt  of  rent  from  a  tenant,  but  the 
receipt  of  the  actual  proceeds  of  the  land,  and  that  the 
words  were  introduced  in  order  to  prevent  any  question 
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Judgment,  arising  where  the  owner,  although  he  received  the  proceeds, 
Ferguson,  J.  did  not  actually  occup}^  the  land.  After  some  further 
discussion,  the  author  submits  that  the  words  "  receipt  of 
the  profits "  are  used  in  the  Act  to  mean  the  receipt  of 
the  full  profits  of  the  land,  whether  in  the  form  of  rent 
or  otherwise." 

Section  14  of  our  Act  provides  that  the  receipt  of  the 
rent  payable  by  any  tenant  from  year  to  year,  or  other 
lessee,  shall,  as  against  such  lessee  or  any  person  claiming 
under  him,  but  subject  to  the  lease,  be  deemed  to  be  the 
receipt  of  the  profits  of  the  land  for  the  purposes  of  the 
Act.  A  similar  provision  is  found  in  the  English  Act.  It 
is  referred  to  in  Hewitt,  and  seems  to  me  to  be  the  reason 
for  the  author  adding  the  words  "  whether  in  the  form  of 
rent  or  otherwise."  In  Darby  &  Bosanquet  on  the  Stat- 
utes of  Limitations,  2nd  ed.,  pp.  300  and  301,  reference  is 
also  made  to  opinions  of  Lord  St,  Leonards,  and  the  sub- 
ject discussed  much  in  the  same  way  as  in  Hewitt. 

The  provisions  of  the  14th  section  of  the  Act  have,  as 
J  think  clear,  no  application  to  the  position  of  Robert 
Henderson  while  upon  this  farm.  He  was  not  a  tenant 
from  year  to  year,  nor  was  he  a  lessee  of  the  farm,  and 
the  money  he  contributed  as  aforesaid  was  not,  as  I  think, 
rent  within  the  meaning  of  the  provisions  of  that  sec- 
tion. 

The  meaning  of  the  word  "  rent,"  as  used  in  the  first 
line  of  sub-sec.  1  of  sec.  5  of  our  Act,  is  clearly  shewn  in 
the  case  Grant  v.  Ellis,  9  M.  &  W.  at  p.  122.  It  does  not 
mean  rent  reserved  on  leases,  or  by  contract  between  the 
parties,  but,  as  is  said,  must  he  confined  to  rents  existing 
as  an  inheritance  distinct  from  the  land :  see  Howitt  v. 
Earl  of  Harrington,  [1893]  2  Ch.  497.  With  this  par- 
ticular subject  I  apprehend  one  has  no  concern  in  this 
case  :  Finch  v.  Gilray,  16  0.  R.  893  and  16  A.  R.  484. 

Although  I  have  not  found  a  decision  bearing  directly 
upon  the  subject  of  the  contributions  made  by  Robert 
Henderson  towards  satisfaction  of  the  incumbrance  on 
the  farm,  some  of  which  were  paid  to  the  mortgagee  in 
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presence  of  Robert  himself,  not  by  the  father,  but  by  a  Judgment, 
brother,  I  am  clearly  of  the  opinion  that  these  were  not  Ferguson,  J. 
and  could  not  have  been  a  receipt  by  the  father  of  the 
profits  of  the  land  within  the  meaning  of  the  expression 
used  in  sub-sec.  1  of  sec.  5.  These  contributions  were 
made  for  a  specific  purpose,  and  were  ap])lied,  in  fact,  for 
that  purpose.  The}'  were  in  a  way  measui'ed,  bat,  never- 
theless, largely,  or  at  all  events  to  some  extent,  at  the 
discretion  of  Robert,  and  were  not  in  any  view  the  full 
proceeds  or  the  equivalent  of  the  full  proceeds  of  the 
land ;  and  during  several  years  after  the  mortgage  had  been 
fully  paid,  and  while  Robert  was  still  living  and  in  posses- 
sion and  enjoyment  of  the  farm,  no  such  moneys  or  any 
moneys  in  respect  of  the  farm  were  paid  by  him  to  his 
father.  These  payments  or  contributions  were  not  profits 
of  the  land  at  all. 

The  words  "  in  receipt  of  the  profits  of  land,"  used  in 
the  Act,  mean  the  receipt  of  the  actual  proceeds  of  the 
land:  Shelford's  Real  Property  Statutes,  9th  e,d.,  p.  121. 
This  is  of  course  apart  from  the  provisions  of  section  14, 
which,  as  I  have  said,  cannot  apply  in  the  present  case. 
See  also  Sweet's  Dictionary,  p.  646. 

Then  the  father  ceased  to  be  in  possession  when  Robert 
entered  in  April,  1881,  and  he  was  not  thereafter  "  in  receipt 
of  the  profits"  of  the  land.  Robert  was  not  a  bailiff  or 
caretaker,  and  went  into  possession  in  the  circumstances 
that  I  have  before  indicated. 

I  refer  here  to  the  languaoe  of  the  late  Chief  Justice 
Robinson  in  delivering  the  judgment  of  the  Court  in  Doe 
Perry  v.  Henderson,  3  U.  C.  R.  at  p.  499  :  "  The  oiigin  of 
the  possession  was  clearly  not  adverse,  and  the  son  was 
let  in  not  to  occup}^  as  owner,  but  only  upon  the  confi- 
dence that  he  would  entitle  himself  to  become  owner  at  a 
future  df\y.  That  would  not  signify,  if  it  be  true  (as  I 
assumed  at  the  trial)  that  Robert  Perry  being  on  the  land 
twenty  years,  without  paying  rent  or  acknowledging  title, 
would  render  it  of  no  moment  with  what  expectatioi],  or 
with  what  assent,  or  under  what  agreement  he  went  upon 
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Judgment,    the  land  in  the  first  instance.    The  decisions  in  England 
Ferguson,  J.  upon  the  statute  2  &  3  Will.  IV.,  which  is  similar  to  ours, 
compel  us  so  to  hold." 

I  am  of  the  opinion  that  the  statute  commenced  to  run 
against  the  title  of  the  father  and  in  favour  of  Robert 
Henderson  at  the  latest  in  April,  1882.  It  is  immaterial  to 
consider  whether  or  not  this  commenced  in  April,  1881,  or 
whether  section  7  has  any  application  here. 

There  was  no  acknowledgment  by  Robert  in  writing 
within  the  meaning  of  the  provisions  of  section  13  of  thfr 
Act,  nor  was  there  the  payment  of  any  rent  by  Robert,, 
for  the  contributions  before  mentioned  were  clearly  not 
rent.  No  one  of  the  things  mentioned  in  the  statute  as 
occurrences  that  would  arrest  or  stop  the  running  of  it 
happened  or  took  place,  and  it  appears  to  me  that  at  least 
six  months  before  the  death  of  Robert  Henderson,  which, 
as  before  stated,  took  place  in  November,  1892,  the  title 
of  his  father  to  this  farm  was  extinguished  under  the 
provisions  of  section  15  of  the  Act,  and  that  Robert  there- 
upon became  entitled  to  the  farm.  It  can  make  no  possi- 
ble difference  that  Robert  did  not  know  that  he  was- 
acquiring-  or  that  he  had  acquired  title  by  virtue  of  the 
Act. 

The  plaintiffs  have,  therefore,  no  title,  and  their  action 
should  be  dismissed  with  costs.  The  judgment  in  respect 
of  the  defendant's  claim  for  specific  performance  of  the 
alleged  agreement  should  be  affirmed,  but  the  defendant 
should  pay  the  costs  of  the  issue  arising  upon  this  claim. 
If  need  be,  the  costs  may  be  set  off  or  set  off  pro  tavto. 

Robertson,  J. : — 

This  is  an  action  to  recover  lands,  formerly  called  an 
action  of  ejectment.  The  plaintiff's  must,  therefore,  recover 
on  the  strength  of  their  own  title,  and  not  by  reason  of 
any  defect  in  that  of  the  defendant.  The  plaintiffs  are 
the  executors  of  the  last  will  and  testament  of  David 
Henderson,  who  died  in  Februar}^  1894,  and  who  was  the 
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father  of  the  plaintiffs.  The  will  bears  date  12th  July,  Judgment. 
1893.  The  defendant  is  the  widow  of  a  deceased  son  of  Robertson,  J* 
the  testator,  whose  name  was  Robert,  and  who  died  on 
16th  November,  1892,  leaving  him  surviving  his  widow, 
the  defendant,  and  an  only  child,  Mossie  Henderson,  an 
infant  of  tender  years,  Robert  died  in  possession  of  the 
land,  and  his  widow  and  child  have  ever  since  his  death 
remained  in  possession.  By  his  will  Robert  devised  one- 
half  of  his  estate  to  his  widow  during  her  widowhood, 
and  the  remaining  half  to  his  child,  and  appointed  Chris- 
topher Hewson  and  William  Brealey  the  executors  thereof, 
who  have  obtained  probate,  and  who  on  26th  September, 
1893,  granted  and  conveyed  all  the  real  estate  of  their 
testator  to  the  defendant  and  her  said  child  Mossie,  in 
terms  of  the  devises  to  them. 

The  other  facts  of  the  case,  as  I  make  them  out  from 
the  evidence,  are  as  follows.  The  deceased  David  Hender- 
son had  several  sons  besides  the  deceased  Robert,  the 
plaintiffs  being  two  of  them.  He  had  also  several  daugh- 
ters. The  whole  family  seemed  to  have  worked  together 
after  the  children  grew  up,  for  the  general  benefit ;  the 
intention  of  the  father  being  to  provide  each  of  his  sons 
with  a  farm.  He  had,  previous  to  March,  1881,  more 
than  one  farm,  but,  in  order  to  settle  Robert,  it  was  con- 
cluded that  the  land  in  question  should  be  purchased  and 
that  all  should  go  on  as  formerly  and  contribute  towards 
the  purchase  money,  which  was  $5,500.  At  the  time  of 
the  purchase  $1,900  was  paid  down.  The  conveyance  was 
taken  in  the  name  of  the  father  (David),  who  executed  a 
mortgage  on  the  same  land  to  secure  the  balance,  $3,600.  ^ 
When  this  transaction  was  completed,  which  was  some 
time  in  April,  1881,  the  son  Robert  was  told  by  his  father 
to  go  into  possession,  work  the  farm,  and  contribute  what 
he  could  from  the  proceeds  thereof  towards  paying  off  the 
mortgage.  This  was  done.  Robert  not  having  a  wife  at 
the  time,  one  of  his  sisters  kept  house  for  hhii  until  he 
was  married  to  the  present  defendant.  Robert  cultivated 
the  farm,  made  improvements  thereon  in  the  way  of 
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Judgment,  fencing,  building,  etc.,  and  contributed  about  $1,900 
Robertson,  J.  towards  paying  off  the  mortgage,  which  was  fully  paid  off 
and  the  ordinary  statutory  release  executed  by  the  mort- 
gagee. This  was  several  years  before  Robert's  death,  and 
from  that  time,  i.e.,  from  the  time  of  paying  off  the  mort- 
gage, Robert  retained  the  whole  proceeds  of  the  farm  to 
his  own  use.  It  is  clear  to  my  mind  that  the  intention 
from  the  outset,  so  far  as  the  father  (David)  and  so  far  as 
Robert  understood,  was  that  the  farm  was  to  be  devised  or 
conveyed  by  the  former  to  the  latter,  subject  to  an  annu- 
ity, if  the  father  so  determined,  of  $100  a  year  to  be  paid 
to  him  during  his  life  and  the  life  of  his  wife,  the  mother 
of  Robert,  or  tlie  survivor  of  them.  I  think,  however, 
that  Robert,  having  become  afflicted  with  an  incurable 
disease,  felt  that  there  was  no  real  security  in  this  inten- 
tion being  carried  out,  in  case  he  should  predecease  his 
father,  and  he,  therefore,  made  an  effort  to  induce  his 
father  to  convey  to  him  (Robert)  during  his  lifetime  ;  but 
the  old  man  refused  to  do  this,  stating  that  he  would  keep 
to  the  original  understanding  ;  and  the  old  man  did  make  a 
will  devising  the  farm  to  Robert  in  terms  of  that  under- 
standing. Robert,  however,  died  on  the  16th  November^ 
1892,  in  possession  of  the  farm,  having  made  his  will  dis- 
posing of  the  whole  of  his  estate,  as  before  stated.  The 
father,  surviving,  revoked  his  former  will,  and  on  12th 
July,  1893,  made  another  will  by  which  he  attempted  to 
otherwise  dispose  of  the  farm  in  question  to  and  in  favour 
of  these  plaintiffs  ;  and  this  action  was  commenced  on  13th 
August,  1894. 

The  defendant,  inter  alia,  sets  up  the  Statute  of  Limi- 
tations, and  that  her  husband,  Robert  Henderson,  was  in. 
possession  of  the  lands  and  in  receipt  of  the  rents  and 
profits  thereof  from  22nd  April,  1881,  until  his  death  on 
16th  November,  1892  ;  and  that  she,  the  defendant,  his 
widow,  and  Mossie  Henderson,  his  daughter,  have  ever 
since  beefn  and  still  are  in  possession  of  the  said  lands 
and  in  receipt  of  the  rents  and  profits  thereof,  claiming 
title   to   the   same  under   the   said   Robert,  deceased. 
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Defendant  also  sets  up  the  fact  that  the  testator,  David  Judgment. 
Henderson,  was  not  at  the  time  of  his  death,  nor  was  he  Robertson,  J, 
at  any  time,  nor  were  the  plaintiffs  at  any  time,  in  the 
possession  of  the  said  lands  or  of  the  rents  and  profits 
thereof.  She  also  sets  up  an  agreement,  which  may  be 
termed  "  a  family  arrangement,"  in  reference  to  this  pro- 
perty ;  but,  as  I  have  come  to  a  conclusion  favourable  to 
the  defendant  on  the  other  branch  of  the  case,  it  is  unne- 
cessary for  me  to  discuss  or  dispose  of  the  questions 
arising  thereon. 

As  a  matter  of  fact,  the  testator  David  never  was  in 
the  actual  personal  or  visible  possession  of  the  property. 
Such  as  he  had  by  virtue  of  the  conveyance,  under  the 
statute,  of  course  goes  without  saying;  but  the  person  in 
actual  and  visible  possession  was  the  son  Robert  from  the 
date  of  the  conveyance  to  his  father,  which  possession  he 
took  by  and  with  the  consent  of  his  father,  and  on  the 
understanding  that  he  was  to  contribute  as  much  as  could 
be  spared  off  the  farm  after  his  own  living  expenses,  etc., 
towards  payment  of  the  balance  of  the  purchase  money 
so  secured  by  the  mortgage,  and  the  payment  after  of  the 
$100  annuity,  before  referred  to  by  me — after  which  the 
farm  should  be  his.  This  is  made  clear  by  the  evidence  of 
the  plaintiff  David  himself,  who  certainly  was  not  a  willing 
witness  in  favour  of  the  defendant,  and  whose  conduct  in 
the  witness  box  shewed  that  he  was  anything  but  willing 
to  give  the  defendant  the  benefit  of  what  he  knew,  more 
than  was  drawn  out  of  him  by  cross-examination  and 
after  much  prevarication,  etc. 

The  learned  counsel  for  the  plaintiff  argued  before  us 
that  the  payment  by  Robert,  from  time  to  time,  of  mone3's 
on  account  of  the  mortgage  was  evidence  of  an  acknowl- 
ment  of  title  in  the  purchaser,  David,  which  took  the  case 
out  of  the  statute  ;  but  I  cannot  ao;ree  with  that  conten- 
tion.  The  statute  respecting  the  limitation  of  actions^ 
relating  to  real  property,  etc.,  R.  S.  O.  1887,  ch.  Ill,  sec. 
4,  declares  that  no  person  shall  make  an  entry  or  distress,, 
or  bring  any  action  to  recover  any  land  or  rent,  but  within 
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Judgment,   ten  yenrs  next  after  the  time  at  which  the  right  to  make 
R.obertson,  J.  such  entry  or  distress,  or  to  bring  such  action,  first  accrued 
to  some  person  through  whom  he  claims,  etc. 

Tlien  section  5  dechires  that  in  the  construction  of  this 
Act,  the  right  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  such  time  as  hereinafter  is  mentioned ; 

1.  Where  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  he  claims,  has,  in  respect 
of  the  estate  or  interest  claimed,  been  in  possession  or  in 
the  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  has,  while  entitled  thereto,  been  disposses- 
sed, or  has  discontinued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  of  such  dispossession  or  discontinuance  of  posssesion, 
or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received. 

2.  Where  the  person  claiming  such  land  or  rent  claims 
the  estate  or  interest  of  some  deceased  person  who  con- 
tinued in  such  possession  or  receipt,  in  respect  of  the  same 
estate  or  interest,  until  the  time  of  his  death,  and  was  the 
last  person  entitled  to  such  estate  or  interest  who  was  in 
such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  death. 

By  sec.  2,  sub-sec.  3,  of  the  Act,  "  rent  "  shall  extend  to 
all  annuities  and  periodical  sums  of  money  chcirged  upon 
or  payable  out  of  any  land. 

Section  4,  above  recited,  is  the  same  as  the  Imperial  Act 
3  &  4  Will.  IV.,  ch.  27,  sec.  2  ;  and  sec.  5  is  the  same  as 
sec.     of  the  Imperial  Act. 

In  my  judgment,  the  contributions  of  Robert  in  his  life- 
time towards  the  pajnnent  of  the  mortgage  do  not  come 
within  the  words  of  this  enactment.  These  contributions 
were  not  made  as  "  rent,"  nor  could  they  in  any  sense  be 
construed  as  rent,  nor  were  they  in  any  way  charged 
on  the  land.  Robert  was  to  contribute  what  he  could 
after  his  expenses  of  living  and  working  of  the  farm  were 
provided  for.    The  amount  vvas  not  fixed  or  agreed  upon. 
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The  word  "rent  "in  the  statute  does  not  apply  to  rent  Judgment, 
reserved  on  a  lease,  but  to  rent  which  is  charged  upon  Robertson,  J. 
land,  rent  for  which  an  assize  would  lie  :  Paget  v.  Foley, 
2  Bing.  N.  C.  679.  An  annuity  charged  on  land  was 
considered  to  be  a  case  within  the  Act :  James  v.  Salter, 
S  Bing.  N.  C.  544.  These  are  instances  of  the  class  of 
rents  to  which  the  enactment  in  question  applies — rents 
in  which  there  is  a  legal  estate,  and  not  incident  to,  but 
having  a  legal  existence  distinct  from,  the  legal  estate 
in  the  lands  out  of  which  they  issue.  The  person  enti- 
tled to  rent  reserved  on  a  demise,  has  no  estate  in  the 
rent:  Frescott  v.  Boucher,  S  B.  &  Ad.  849.  The  statute 
plainly  contemplates  an  estate  in  rent  and  an  estate  in 
land.  Where  rent  on  a  demise  is  contemplated,  other 
language  is  used,  as  in  the  42nd  section,  which  speaks 
of  arrears  of  rent  (same  as  section  17  of  our  Act). 
Rolfe,  B.,  in  Grant  v.  Ellis,  9  M.  &  W.  at  p.  122,  says : 
The  defendant  contends  that  this  is  not  a  case  within  the 
statute  at  all.  He  contends  that  the  word  '  rent '  in  the 
second  section  of  the  statute  cannot  be  taken  as  having  any 
reference  to  rents  such  as  that  now  in  question,  namely, 
rents  leserved  on  leases  for  years  by  contract  between  the 
parties,  as  the  conventional  equivalent  for  the  right  of 
occupation  ;  but  must  be  contined  to  rents  existing  as 
an  inheritance  distinct  from  the  land,  and  for  which  before 
the  statute  the  party  entitled  might  have  an  assize,  such 
as  ancient  rent  service,  fee-farm  rents,  or  the  like.  We 
accede  to  this  latter  view  of  the  case.  In  order  to  come 
to  a  just  conclusion  as  to  the  meaning  of  the  word  '  rent,' 
as  used  in  the  two  sections  to  which  we  have  referred,  it 
is  important  first  to  consider  what  is  the  meaning  of  the 
word  '  recover '  as  used  in  the  second  section.  The  enact- 
ment is,  that  no  person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  '  recov^er  '  any  land  or  rent,  but  within 
twenty  years,  etc.  Now,  so  far  as  relates  to  land,  the 
word  'recover'  in  this  passage  clearly  means  the  same 
thing  as  '  obtain  possession  or  seisin  of.'  The  clause 
-assumes  one  i)arty  to  be  in  wrongful  seisin  or  possession 
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Judgment,  of  land  to  which  another  has  the  right,  and  then  limits 
Robertson,  J.  ^'^^  time  within  which  the  right  must  be  asserted.  If 
such  be  the  meaning  of  the  word  '  recover/  when  used 
wnth  reference  to  one  of  its  objects — '  land,'  it  is  very- 
reasonable  to  suppose  that  the  legislature  intended  it  to 
have  the  same  meaning  in  respect  to  the  other  object — 
'  rent.'    It  is  true,  indeed,  that  with  respect  to  an  incor- 
poreal hereditament  like  rent  there  cannot  be  strictly  any 
wrongful  adverse  seisin  or  possession  by  another.    If  A. 
claims  and  receives  the  rent  due  to  B.,  B.  has  still  the 
same  right  against  the  terre-tenant  as  if  no  payment  had 
been  made  to  A.    The  receipt  of  rent  by  A.  is  not  incon- 
sistent with  a  similar  receipt  by  B.,  as  the  possession  of 
land  by  A.  is  necessarily  inconsistent  with  possession  of 
the  same  land  by  B.    But  still,  before  the  pasvsing  of  this 
Act,  a  party  seised  of  rents,  whether  rents-service,  rent 
charges,  or  rents-seek,  might,  in  case  the  rent  was  paid  to 
another  or  withheld  from  him,  consider  himself,  if  he 
thought  fit,  as  being  disseised  of  such  rent.    And  a  party 
electing  to  consider  himself  so  disseised,  might  have  the 
same  remedy  by  an  assize  to  recover  seisin  of  his  rent,  as 
a  party  disseised  of  land  might  have  to  recover  seisin  of 
his  land.     The  judgment  in  each  case  was  the  same, 
'quod  recu^erei  seisinam;  and  in  each  case  the  party  was 
entitled  to  a  writ  of  habere  facias  seisinam,  wdiich,  in  case 
of  a  recovery  of  rent,  w^as  executed  by  the  sheriff  deliver- 
ing to  the  plaintiff  an  ox  or  other  chattel  on  the  land,  in 
lieu  of  execution  ;  and  in  case  of  a  subsequent  withhold- 
ing of  rent,  tbe  party  aggrieved  might  have  his  writ  of 
re-disseisin,  with  all  its  consequences,  as  in  the  case  of  a 
subsequent  disseisin  of  lands  or  houses." 

Rents  are  classed  by  Blackstone  among  incorporeal 
hereditaments.  The  word  "rent,"  or  vender,''  redditits, 
according  to  him,  signifies  a  compensation  or  return,  it 
being  in  the  nature  of  an  acknowledgment  given  for  the 
possession  of  some  corporeal  inheritance  :  see  1  Inst.  144. 
It  is  defined  to  be  a  certain  profit  issuing  yearly  out  of 
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lands  and  tenements  corporeal.    This  profit  must  also  be  Judgment. 

certain;  or  that  which  maybe  reduced  to  a  certainty  by  j^obertson,  J. 

either  party.    It  must  also  issue  yearly ;  though  there  is 

no  occasion  for  it  to  issue  every  successive  year ;  but  it 

may  be  reserved  every  second,  third,  or  fourth  year ;  yet, 

as  it  is  to  be  produced  out  of  the  profits  of  lands  and 

tenements,  as  a  recompense  for  being  permitted  to  hold  or 

enjo}^  them,  it  ought  to  be  reserved  yearly,  because  these 

profits   do  annually  arise  and  are  annually  renewed  : 

Plowd.  13  ;  8  Rep.  71.    It  must  issue  out  of  lands  and 

tenements  corporeal  ;  that  is,  from  some  inheritance  where- 

unto  the  owner  or  grantee  of  the  rent  may  have  recourse 

to  distrain  :  Kerr's  Bl.  Com.,  3rd  ed.,  vol.  2,  p.  40. 

As  this  is  the  law,  the  contributions  of  Robert  towards 
payment  of  the  mortgage  in  no  way  can  be  construed  as 
an  acknowledgment  of  title  in  his  father  on  the  part  of 
Robert,  or  as  the  receipt  of  rent  by  his  father,  such  as  is 
contemplated  by  the  statute. 

The  circumstances  of  the  case  are  not  in  any  essential 
particularly  diff'erent  from  those  in  Keffer  v.  Keffer,  27 
C.  P.  257,  where  it  is  held  that  the  son  on  entering  became 
tenant  at  will  to  his  father,  so  that  the  statute  began  to 
run  in  a  year  from  that  time.  Here  that  tenancy  expired 
in  April,  1882,  and  Robert  continued  in  undisturbed  pos- 
session until  he  died  in  November,  1892,  some  months  after 
the  title  of  the  father  had  ceased  to  exist ;  and  the  defen- 
dant continuing  in  possession  under  the  devise  to  her  and 
her  daughter  by  Robert,  the  plaintiffs  have  no  right  to 
disturb  that  possession,  and  the  action  should,  therefore, 
be  dismissed  with  costs. 

I  also  refer  to  Doe  Perry  v,  Henderson,  3  U.  C.  R.  486, 
and  to  Hewitt  on  Limitation  of  Actions,  pp.  70,  71. 

In  reference  to  the  defendant's  claim  for  specific  per- 
formance of  the  alleged  agreement,  I  agree  with  my 
learned  brother  Ferguson  that  a  case  has  not  been  made 
out  to  warrant  the  judgment  for  specific  performance. 
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Judgment.    MEREDITH,  J.  :— 
Meredith,  J. 

The  main,  if  not  the  only,  ground  upon  which  the  de- 
fendant relied  at  the  trial  was  the  claim  for  specific  per- 
formance. 

Tlie  finding  of  the  learned  trial  Judge  upon  that  claim 
way  that  there  was  no  contract  under  which  the  son  was 
to  become  the  owner  of  the  land  ;  that  there  was  an  ex- 
pectation on  the  part  of  the  son,  and  an  intention  on  the 
part  of  the  father,  but  no  promise,  that  the  son  should 
have  it ;  and  the  testimony  upon  which  the  claim  was 
urged — that  of  the  defendant  and  her  brother — was  said 
by  the  trial  Judge  to  have  been  not  at  all  satisfactory 
to  liis  mind. 

Though  it  may  be  said  that  such  finding  is  quite  sup- 
ported by  evidence,  and  is  one  which  could  not  be  rightly 
disregarded,  it  is  not  necessary  to  go  so  far :  it  is  enough, 
for  the  purposes  of  this  branch  of  the  defence,  to  say  that 
no  case  for  specific  peformance  was  sufficiently  proved. 

It  would  be  a  dangerous  thing,  indeed,  if,  under  such 
circumstances  as  exist  in  this  case,  and  upon  such  evidence 
as  that  adduced  at  the  trial,  specific  performance  were 
enforced  ;  and  it  is  just  to  say  that  if  in  requiring  stricter 
and  much  better  proof,  under  such  circumstances,  the  very 
truth  of  the  matter  is  not  always  reached  and  full  justice 
always  done,  those  who  fail  to  have  such  agreements  put 
in  writing,  or  otherwise  sufficiently  evidenced,  have  but 
themselves  to  blame  for  their  loss ;  it  is  better  that  an 
occasional  injustice  of  that  character  should  be  suffered, 
than  that  the  doors  of  the  Courts  should  be  opened  to 
false  claims  based  upon  untruth,  which  any  laxity  of  the 
rules,  in  this  respect  so  long  prevailing,  would  assuredly 
encourage. 

It  is  satisfactorv  to  me  that  there  is  no  disaorreement 
upon  this  branch  of  the  case,  however  much  everyone's 
sympathies  may  go  with  the  defendant. 

But  there  must  be,  I  regret,  a  disagreement  here  upon 
the  other  branch  of  the  case. 
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I  am  unable  to  agree  with  the  judo^ment  of  this  Court  Judgment, 
that  the  son  acquired  title  to  the  lands  under  the  Statute  Meredith,  J. 
of  Limitations. 

This  branch  of  the  defence,  so  little,  if  at  all,  urged  at 
the^  trial,  was  the  main  ground  urged  in  support  of  this 
motion. 

Although  I  have  had  time  for  consideration  of  the  sub- 
ject in  the  light  thrown  upon  it  by  the  judgments  just 
read,  I  am  yet  unable  to  see  how  effect  can  rightly  be 
given  to  it. 

We  differ  almost  at  the  starting  point :  I  cannot  agree 
with  the  judgment  that,  "when  Robert  went  into  posses- 
sion, that  possession  of  the  father  ceased  ;"  that  is,  the 
possession  of  the  father  in  the  eye  of  the  law,  which  in 
the  immediatel}^  preceding  words  is  accurately  stated  to 
have  been  in  him. 

The  son  entered  under  an  agreement  with  the  father 
which  acknowledged  the  father's  title,  and,  put  in  the 
strongest  way  for  the  son,  gave  him  title  only  at  the 
father's  death.  The  son  entered  into  and  held  possession 
under  and  by  virtue  of  the  father's  title,  never  denying 
it,  never  repudiating  it,  but  always  living  up  to  it,  during 
his  lifetime ;  paying  from  time  to  time  to  the  father,  or 
those  acting  for  him,  all  the  profits  and  rents  received 
from  the  land  beyond  what  was  needed  for  his  sustenance 
and  the  improvement  of  the  property  ;  the  father  mean- 
while paying  off  the  mortgage,  largely  out  of  his  own 
moneys,  and  from  time  to  time  entering  and  staying  upon 
the  land  by  way  of  visits  there ;  his  other  sons  also  visit- 
ing and  doing  farm  work  there,  and  in  the  father's  inter- 
ests receiving  and  seeing  to  the  proper  application  of  the 
net  profits  and  rents  ;  some  of  the  daughters  going  with 
Robert  to  live  on  this  farm  and  keep  house  for  him  there 
when  he  tirst  went  there,  and  one  or  other  of  the  daugh- 
ters so  remaining  until  his  marriaije. 

How  can  it,  in  these  and  the  other  circumstances  of  the 
case,  be  rightly  said  that  the  son  Avas  in  possession  to  the 
exclusion  of  the  father  ?    How  can  it  rightly  be  said  that 
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Judgment,   y^q  ^yas  not  ill  under  his  father,  his  possession  the  father's 
Meredith,  J.  possession,  subject  only  to  his  rights  under  the  agree- 
ment ? 

Each  party  alleges  and  bears  testimony  to  the  fact  that 
the  son  went  in  and  continued  in  under  the  father,  under 
an  express  agreement  continuing,  at  all  events,  till  the  son's 
death;  the  only  difference  between  them,  substantially,  is, 
whether  or  not  the  son  was  to  become  entitled  to  the  land 
at  the  father's  or  mother's  death.  We  cannot  rightly  dis- 
regard this,  and  all  the  evidence  in  the  case,  and  say  that 
the  son  was  not  in,  or  did  not  continue  in,  under  such  an 
agreement,  performing  its  terms  upon  his  part  until  his 
death,  or  at  all  events  until  the  purchase  money  was  fully 
paid. 

Can  it  be  that,  if  the  son  were  in  under  the  agreement 
which  the  defendant  alleges,  fulfilling:  its  terms  until  his 
death,  and  his  legal  representatives  becoming  entitled,  upon 
the  father's  death,  to  the  specific  performance  which  the 
defence  claims,  title  has  been  acquired  under  the  statute  ? 
If  so,  would  he  not  equally  so  have  acquired  title  if  the 
agreement  had  been  to  pay  a  certain  sum  each  year  during 
his  life,  and  he  had  paid  it  ?  See  Doe  Milbuvn  v.  Edgai\ 
2  Bing.  N.  C.  498. 

On  the  other  hand,  if  the  plaintiffs'  contention  as  to  the 
terms  of  the  agreement  be  right,  the  son  was  substantially, 
in  equity,  a  tenant  for  a  life  or  lives,  performing  from  year 
to  year  the  terms  of  his  holding,  and  surely  acquiring  no 
rights  under  the  statute  ;  or  else  a  trustee,  servant,  or 
agent  for  the  father,  having  possession  for  the  father  only  ; 
and  the  payments  made  by  him  from  year  to  year,  were 
*  rents  "  or  "  profits  of  the  land."  If  not,  what  were  they  ? 
Why  paid  to  the  father  or  his  other  sons  for  him  ?  If  a 
mere  tenant  at  will,  what  concern  had  he  with  payments 
of  the  mortgage  1- 

Whichever  agreement  the  son  was  in  under,  how  could  the 
father  have  evicted  him  so  long  as  he  was  faithfully  perform- 
ing the  terms  of  it  on  his  part  ?  Whether  he  was  a  trustee 
of  land,  and  the  rents  received  and  profits  realized  from  it, 
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to  cultivate  and  improve  it,  support  himself  out  of  them,  Judgment, 
^nd  pay  the  surplus  to  the  father,  to  be  applied  in  pay-  Meredith,  J. 
ment  of  the  mortgage,  or  in  equity  the  cestui  que  trust  of 
his  father,  who  was  as  vendor  a  trustee  of  the  lands  for 
him  as  purchaser,  the  Act  would  not,  under  recent  decis- 
ions, be  applicable  to  the  case  :  see  sec.  30  and  sec.  5,  sub- 
sec.  8  ;  and  Drummond  v.  Sant,  L.  R.  6  Q.  B.  763  ;  and 
Warren  v.  Murray,  [1894]  2  Q.  B.  648. 

If  the  parties  to  the  agreement  chose  to  treat  it  as  a 
binding  tenancy  for  such  a  term,  or  if  it  were  valid  in 
equity,  though  at  law  only  a  tenanc}^  at  will,  time  should 
run  only  from  the  end  of  the  term  :  see  Archhold  v. 
Scully,  9  H.  L.  C.  360;  Walsh  v.  Lonsdale,  21  Ch.  D.  9  ; 
Lowther  v.  Heaver,  41  Ch.  D.  248. 

The  cases  of  Doe  Perry  v.  Henderson,  3  U.  C.  R..  486, 
and  Keffer  v.  Keffer,  27  C.  P.  257,  and  the  cases  referred  to 
in  them,  seem  to  me  quite  distinguishable  from  this  case  • 
for  here  the  son  continued  from  year  to  year  performing 
the  terms  of  the  agreement  under  which  he  entered  until 
the  time  of  his  death,  or  until  the  purchase  money  was 
paid  :  it  is  a  case  of  either  a  tenancy  for  life,  or  of  an 
agreement  to  convey,  the  terms  of  which  were  from  year 
to  year  complied  with. 

A  holding  under  which  the  son  paid  annually  to  the 
father  the  net  profits  of  the  land  cannot,  in  my  judgment, 
be  considered  a  tenancy  at  will ;  and  if  it  were,  and  if  the 
statute  put  an  end  to  it  at  the  expiration  of  the  year,  it 
should,  in  the  facts  of  this  case,  and  having  regard  espe- 
cially to  the  annual  payments,  be  held  that  a  new  tenancy 
was  from  time  to  time  created  down  to  the  time  of  the 
last  payment  made  by  the  son  to  the  father :  see  Doe 
Groves  V.  Groves,  10  Q.  B.  486,  and  Hodgson  v.  Hooper, 
3  E.  &  E.  149. 

In  my  opinion,  therefore,  this  motion  fails  and  should  be 
dismissed  with  costs. 

There  is  nothing  in  the  contention  that  the  judgment 
should  be  set  aside  because  the  son's  daughter,  and  a 
•devivsee  under  his  will,  was  not  made  a  party  to  the  action. 
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Judgment,  would  have  been  a  proper  party,  and  should  have  been 
Mereditli,  J.  added  SO  that  the  rights  of  all  parties  concerned  might 
have  been  disposed  of  in  the  one  action  and  at  the  one  time. 
But  the  defendant  might  have  had  her  added  before  trial. 
The  plaintiffs,  in  their  own  interests,  should  have  added 
her  ;  but  the  defendant  is  not  prejudiced  ;  it  is,  indeed,  no 
concern  of  hers  now  ;  she  has  had  all  her  claims  fully- 
tried  and  adjudicated  upon  ;  it  is  the  plaintiffs  who  may 
be  put  to  another  action,  but  that  is  their  own  doing.  The 
Court  might  before  the  trial,  of  its  own  motion,  or  in  the 
interests  of  the  daughter,  have  interfered ;  but  the  learned 
trial  Judge  did  not,  further  than  to  deprive  the  plaintiff  of 
costs  against  the  defendant  for  that  cause  ;  and  it  is  now 
no  concern  of  the  defendant  so  far  as  her  own  rights  or 
interests  go. 

E.  B.  B. 
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[QUEEN'S  BENCH  DIVISION.] 
ReGINA  V.  WOODYATT. 

Contempt  of  Goxirt — Certiorari — Notice  to  Magistrate. 

After  the  issue  of  a  writ  of  certiorari  for  the  removal  of  a  conviction  for 
the  purpose  of  quashing  it,  the  writ,  though  served  on  the  clerk  of 
the  peace,  did  not  come  to  the  notice  or  knowledge  of  magistrate,  who 
enforced  the  conviction  by  the  issue  of  a  distress  warrant :  — 

Held,  that  the  magistrate  was  not  guilty  of  contempt. 

On  the  13th  day  of  June,  1895,  an  order  nisi  was  obtained  Statement, 
on  behalf  of  one  Fleming,  who  was,  on  the  13th  day 
of  April,  1894,  convicted  by  the  defendant,  the  police 
magistrate  of  the  city  of  Brantford  for  an  offence  against 
the  Liquor  License  Act,  calling  upon  the  defendant  to  shew 
cause  why  he  should  not  be  attached  for  contempt  in 
authorizing,  sanctioning  or  permitting  the  enforcement 
of  the  said  conviction. 

It  appeared  from  the  material  filed  on  obtaining  the 
order  nisi,  that  a  writ  of  certiorari  to  remove  the 
said'  conviction  into  this  Court  was  duly  issued  on  the 
6th  day  of  June,  1894,  directed  to  the  defendant  and 
to  the  clerk  of  the  peace  of  the  county  of  Brant,  that 
such  certiorari  was  served  on  the  acting  cleric  of  the  peace 
on  the  7th  day  of  June,  1894 ;  that  it  never  was  served  on 
the  defendant,  and  the  only  evidence  of  its  having  come 
to  the  knowledge  of  the  defendant  was  the  statement  in 
an  affidavit  filed  by  Fleming  and  made  by  him,  that  the 
said  Woodyatt  had  full  notice  and  knowledge  of  the  grant- 
ing of  the  order  for  the  certiorari^  and  of  the  service  of  the 
writ  of  certiorari  at  or  about  the  time  of  the  taking  place 
of  said  proceedings  respectively." 

On  the  22nd  November,  1895,  Wilkes,  Q.C.,  shewed 
cause  before  the  Queen's  Bench  Division  and  filed  the 
affidavit  of  the  defendant,  stating,  among  other  things, 
"  that  he  had  no  knowledge  whatever  that  a  writ  of  cer- 
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Argument,  tiovavi  had  been  issued  in  the  Fleming  case  until  some 
time  after  the  said  Fleming's  arrest  and  payment  of  the 
fine  and  costs  under  the  said  conviction." 
McCullough,  supported  the  order  nisi. 

December  14,  1895.    Armour,  C.  J. : — 

The  writ  of  certiorari,  although  directed  to  the  defen- 
dant, was  never  served  upon  him,  and  I  do  not  think  that 
in  the  absence  of  such  service  we  would  be  warranted  in 
granting  an  attachment  against  the  defendant. 

In  Bex  v.  Bottoms,  1  East  299,  an  indictment  was  found 
at  the  quarter  sessions  of  the  peace,  and  at  the  same  sess- 
ions the  attorney  for  the  prosecutrix  delivered  to  the 
clerk  of  the  peace  a  writ  of  certiorari  for  removing  the 
said  indictment  into  the  Court  of  King's  Bench,  which 
writ  was  handed  up  to  the  chairman  and  was  seen  by  him 
and  other  magistrates  on  the  Bench,  the  writ  was  addressed 
"  To  the  Keepers  of  our  Peace,  etc."  Lord  Kenyon,  C.J., 
,  said,  at  p.  302,  "  that  if  the  certiorari  were  produced  in 
Court,  and  came  to  their  knowledge,  it  could  not  admit  of 
an  argument  whether  or  not  it  should  be  obeyed.  No 
doubt  the  Court  were  bound  to  yield  obedience  to  it,  and 
all  subsequent  proceedings  upon  the  matter  were  void. 
Here  it  was  sworn  that  the  writ  was  handed  up  to  the 
Bench  and  seen  by  several  of  the  magistrates,  which  is 
sufficient  notice.  And  this  Court  would  not  lay  down 
rules  for  regulating  the  manner  in  which  the  writ  should 
be  delivered  to  the  justices  below." 

It  is  clear  that  in  this  case  Lord  Kem^on  thought  that 
the  writ  of  certiorari  was  well  served  upon  "  The  Keepers 
of  our  Peace,"  to  whom  it  was  directed,  by  being  delivered 
to  the  clerk  of  the  peace  during  the  sessions,  and  being 
handed  by  him  to  the  chairman. 

It  would  be  going  far  beyond  this  decision  to  hold  that 
in  such  a  case  as  the  present,  the  defendant  could  be  held 
guilty  of  contempt  of  a  writ  addressed  to  him,  but  never 
served  upon  him,  upon  the  vague  statement  in  an  affidavit 
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that  he  had  full  notice  and  knowledge  of  the  service  of  Judgment, 
the  writ  of  certiorari  upon  the  acting  clerk  of  the  peace  at  Armour,  C.J. 
or  about  the  time  of  its  taking  place  without  saying  how 
or  in  what  particular  manner,  or  at  what  particular  time 
he  acquired  such  notice  or  knowledge. 

The  defendant,  however,  explicitly  denies  any  such 
notice  or  knowledge,  and  in  this  respect  the  affidavit  of 
the  applicant  is  fully  answered. 

The  order  nisi  must,  therefore,  be  discharged  with  costs. 

Falconbridge  and  Street,  J  J.,  concurred. 

G.  F.  H. 


[QUEEN'S  BENCH  DI VISIO  N.  ] 

HoBsoN  V.  Shannon. 

Division  Courts — Garnishee — New  Trial — R.  S.  0.  ch.  51,  sec.  llf.5. 

The  provisions  of  section  145  of  the  Division  Courts  Act  as  to  applying  for 

a  new  trial  within  fourteen  days  do  not  apply  to  a  garnishee. 
Re  McLean  v.  McLeod,  5  P.  R.  467,  followed. 
Re  TipUng  v.  Cole,  21  0.  R.  276,  distinguished. 
Judgment  of  Boyd,  C.  ,  26  0.  R.  554,  affirmed. 

This  was  an  appeal  from  the  judgment  of  Boyd,  C,  Statement, 
reported  in  26  O.  R.  554,  dismissing  a  motion  for  a  writ  of 
prohibition  to  the  Junior  Judge  of  the  county  of  York 
from  further  proceeding,  with  an  application  then  pend- 
ing before  him  for  a  new  trial  in  the  Eighth  Division 
Court  of  the  county  of  York,  in  the  matter  of  a  certain 
plaint,  wherein  Henry  Hobson  was  primar}^  creditor, 
Andrew  Shannon  primary  debtor,  and  the  Corporation 
of  the  City  of  Toronto,  garnishees. 

The  facts  are  set  out  in  the  report  of  the  case  appealed 
from. 

The  ap})eal  was  argued  in  Michaelmas  Sittings,  Novcm- 
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Argument,  ber  19th,  1895,  before  a  Divisional  Court,  composed  of 
Armour,  C.  J.,  and  Falconbridge,  J. 

Baney,  for  the  appeal. 
Gartiuright,  contra. 

December  14,  1895.    Armour,  C.  J. : — 

The  case  principally  relied  on  in  support  of  this  appeal,, 
was  the  decision  of  this  Division  in  Re  Tipling  v.  Gole^ 
21  O.  R.  276. 

That  case,  however,  turned  upon  the  construction  of 
section  144  of  the  Division  Courts  Act,  R.  S.  O.  ch.  51, 
and  we  held  that  the  words  of  that  section  "  in  any  cas& 
heard  before  him,"  applied  as  well  to  the  Judge's  decision 
upon  the  hearing  of  a  garnishee  summons  as  to  his  de- 
cision in  any  other  case. 

Section  145  does  not  in  terms  cover  an  application  for 
a  new  trial  made  by  a  garnishee,  for  the  provision  is  that 
"the  Judge  upon  the  application  of  either  party  within 
fourteen  days  after  the  trial,  and  upon  good  grounds 
being  shewn,  may  grant  a  new  trial,"  clearl}^  referring 
by  the  use  of  the  words  "  either  party,"  to  either  the 
plaintiff  or  defendant  in  the  suit. 

Besides  putting  our  decision  upon  the  ground  of  the 
construction  of  this  section,  we  think  that  the  decision  of 
Re  McLean  v.  McLeod,  5  P.  K  467,  having  been  made  more 
than  twenty  years  ago,  and  having  been  acted  upon  ever 
since,  should  not  now  be  reversed  by  us  even  if  we  differed 
from  it,  but  that  it  should  be  left  to  the  Legislature,  if  it. 
deems  fit,  to  put  the  application  for  a  new  trial  by  a  gar- 
nishee upon  the  same  footing  as  the  application  for  a  new 
trial  by  either  party  plaintiff  or  defendant  to  a  suit  be- 
tween them  alone. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


Falconbridge,  J.,  concurred. 


G.  H. 
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[QUEEN'S  BENCH  DIVISION.] 

McGuiNESs  V.  Dafoe. 

Justice  of  the  Peace — Felony — Issue  of  Warrant — Absence  of  Written  Infor- 
mation— Reasonable  Suspicion—Notice  of  Action — Sufficiency  of 

A  magistrate  acts  without  jurisdiction,  and  so  renders  himself  liable  in 
trespass,  where,  without  any  written  information  charging  another  with 
a  felony,  he  issues  a  warrant  for  his  arrest  therefor  ;  and,  while  a  rea- 
sonable ground  for  the  belief  that  such  person  had  committed  the  felony, 
might  justify  the  magistrate  in  arresting  such  person  himself,  it  does 
not  enable  him  to  issue  his  warrant  for  his  arrest  by  another. 

Ashlefs  Case,  6  Co.  320,  followed. 

The  notice  of  action  in  this  case  alleged  that  the  defendant  on  the  8th  of 
September,  1893,  wrongfully,  illegally,  and  without  reasonable  and 
probable  cause,  issued  his  warrant  and  caused  plaintiff  to  be  arrested 
and  kept  under  arrest  on  a  charge  of  arson,  and  on  said  8th  of  Septem- 
ber maliciously,  illegally  and  wrongfully,  and  without  any  reasonable  and 
probable  cause,  caused  plaintiff  to  be  brought  before  him,  and  to  be 
committed  for  trial,  and  to  be  confined  in  the  common  gaol,  alleging 
the  subsequent  indictment  of  the  plaintiff,  his  trial  on  the  charge, 
and  his  acquittal : — 

Held,  a  good  notice  of  action  in  trespass. 

This  was  an  action  tried  before  Falconbridge,  J.,  with-  statement, 
out  a  jury,  at  Napanee,  at  the  Spring  Assizes  of  1895,  the 
jury  having  by  consent  been  dispensed  with. 

The  action  was  for  trespass  and  malicious  prosecution, 
arising  out  of  the  arrest  of  the  plaintiff,  for  the  alleged 
burning  of  a  baker  shop  in  the  village  of  Roblin. 

The  defendant  pleaded  "  not  guilty,"  and  in  the  margin 
of  the  statement  of  defence,  referred  to  the  following  stat- 
utes : — 

K  S.  O.  ch.  73,  sec.  1,  sub-sees.  1  and  2  ;  sections  4,  9, 
13,  14,  15,  and  20,  a  Public  Act  ;  51  Vict.  ch.  2,  sec.  1  (O.), 
a  Public  Act ;  55  &  56  Vict.  ch.  29  (D.),  sections  558,  559, 
975,  976,  977,  and  979,  a  Public  Act. 

The  notice  of  action  which  had  been  served  on  the 
defendant  previous  to  the  commencement  of  the  action, 
was  as  follows : — 

To  P.  W.  Dafoe,  a  justice  of  the  peace  in  and  for  the 
county  of  Lennox  and  Addington. 

Take  notice,  that  at  the  expiration  of  one  month  from 
the  service  of  this  notice  upon  you,  I,  Robert  McGuiness, 
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Statement,  of  lot  number  seventeen,  in  the  ninth  concession  of  the 
township  of  Richmond  in  the  county  of  Lennox  and 
Addington,  intend  to  commence  and  prosecute  an  action 
for  damages  against  you  in  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice  for  Ontario.  For  that  you  did, 
on  the  8th  day  of  September,  1893,  at  the  village  of  Roblin, 
in  the  township  of  Richmond,  in  the  county  of  Lennox 
and  Addington,  wrongfully,  maliciously,  illegally  and  with- 
out reasonable  and  probable  cause,  issue  your  warrant  and 
cause  me  to  be  arrested  upon  a  charge  of  arson,  which 
arrest  took  place  on  the  6th  day  of  September,  1893,  on 
lot  number  seventeen,  in  the  9th  concession  of  Richmond, 
in  the  county  of  Lennox  and  Addington,  which  said  arrest 
was  made,  maliciously  and  without  reasonable  and  pro- 
bable cause,  and  caused  me  to  be  kept  under  arrest. 

And,  thereafter,  on  the  8th  daj^  of  September,  1893,  did 
maliciously,  illegally,  wrongfully  and  without  reasonable 
and  probable  cause,  cause  me,  the  said  Robert  McGuiness, 
to  be  brought  before  you  at  the  said  village  of  Roblin,  and 
on  the  said  8th  day  of  September,  1893,  did  wrongfully, 
maliciously,  illegally,  and  without  reasonable  and  probable 
cause,  at  the  village  of  Roblin  aforesaid,  did  cause  me  to 
be  committed  for  trial  to  the  common  gaol  at  Napa  nee 
upon  said  charge,  whereupon  I  was  confined  in  the  said 
common  gaol  at  Napanee  for  the  space  of  five  days,  when 
I  was  let  out  on  bail  to  appear  at  the  next  Court  of  com- 
petent jurisdiction,  and  subsequently  an  indictment  was 
laid  before  the  grand  jury  summoned  for  the  Court  of 
Oyer  and  Terminer  and  general  gaol  delivery,  held  on  the 
16th  day  of  October,  1893,  at  Napanee,  and  on  the  18th 
day  of  October,  1893,  the  said  grand  jury  brought  in  a 
true  bill,  and  subsequently  when  I  was  brought  up  before 
the  petit  jury  and  put  on  trial  for  the  said  charge,  no  evi- 
dence being  offered,  I  was  acquitted  of  the  said  charge. 

And  for  damages  for  my  loss  of  time  and  injury  to  my 
business,  and  for  the  recovery  of  the  costs  and  expenses 
which  I  have  incurred  by  reason  of  such  malicious  and 
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wrongful  arrest  and  imprisonment  without  reasonable  and  Statement, 
probable  cause. 

Dated  this  31st  day  of  January,  1894. 

(Signed)       Robert  McGuiness, 
By  John  Williams,  his  Attorney  and  Solicitor. 

The  plaintiff  was  arrested  on  a  warrant  issued  by  the 
defendant,  a  magistrate,  on  the  charge  of  having  set  fire 
to  a  baker  shop  in  the  village  of  Roblin,  on  which  he  was 
committed  for  trial,  and  on  which  he  was  afterwards 
indicted  and  acquitted.  The  wari-ant  was  issued  without 
any  written  information  having  been  sworn  to.  Before 
the  issuing  of  the  warrant  and  the  arrest  of  the  plaintiflf, 
an  information  had  been  sw^orn  to  by  one  Hail,  in  which 
it  was  charged  that  William  Bowen  and  other  persons 
unknown,  had  conspired  to  burn  down  the  building, 
and  on  this  information,  Bowen  was  arrested.  After  his 
arrest,  he  made  a  confession  to  the  defendant  in  which  he 
stated  that  the  plaintiff  had  suggested  to  him  the  burning 
of  the  property  for  the  purpose  of  getting  the  insurance 
on  it,  and  he  finally  made  a  bargain  with  the  plaintiff  to 
pay  him  $20.00  to  burn  the  building  dow^n.  It  also  ap- 
peared that  before  the  fire  occurred,  there  were  rumors  in 
the  village,  which  came  to  the  defendant's  knowledge,  that 
a  conspiracy  existed  betw^een  the  plaintiff  and  Bowen  to 
burn  ,the  building  down.  Before  the  defendant  issued  the 
warrant  against  the  plaintiff,  he  consulted  with  the  part- 
ner of  the  county  attorney,  whom  he  said  advised  him  to 
arrest  the  plaintifi*  and  an  information  was  drawn  up,  but 
had  not  been  signed  before  the  warrant  was  issued,  and 
although  the  magistrate  intended  that  the  information 
should  have  been  sworn  to,  he  did  not  think  it  was  abso- 
lutely necessary,  as  he  thought  the  information  which  had 
been  sworn  to  for  the  arrest  of  Bowen,  covered  the  plain- 
tiff's case.  On  the  plaintiff'  being  brought  before  the 
defendant  as  a  magistrate,  evidence  w^as  given,  and  the 
plaintiff,  though  asked  if  he  had  anything  to  say,  made 
no  objection  to  the  jurisdiction  of  the  magistrate. 
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Statement.  The  plnintiff  also  claimed  that  the  defendant  had  acted 
maliciously,  but  as  the  judgment  of  the  Court  does  not 
proceed  on  this  ground,  the  evidence  on  this  point  is  not 
given. 

At  the  close  of  the  case,  it  was  moved  to  enter  judg- 
ment for  the  defendant  on  the  following  grounds,  namely  : 

That  the  action  was  not  maintainable,  for  as  regards  the 
alleged  trespass,  the  order  of  commitment  had  not  been 
set  aside  as  required  by  sec.  4  of  R.  S.  0.  ch.  73  ;  and 
also  because  no  valid  notice  of  action  had  been  ojiven  ;  the 
notice  of  action  being  for  malicious  prosecution,  not  for 
trespass  ;  that  as  to  the  malicious  prosecution,  the  defen- 
dant, having  been  brought  before  the  magistrate,  and 
having  made  no  objection  to  his  jurisdiction,  the  magis- 
trate had  ])Ower  to  deal  with  the  case,  and  act  on  the 
evidence  brought  before  him  ;  that  it  was  necessary  to 
allege  and  prove  malice  and  want  of  reasonable  and  pro- 
bable cause,  which  the  plaintiff  had  failed  to  do  ;  and  that 
the  evidence  sufficiently  established  absence  of  malice  and 
reasonable  and  probable  cause. 

The  learned  Judge  was  of  opinion  that  the  cause  of 
action  for  malicious  prosecution  failed,  as  no  malice  or 
want  of  reasonable  and  probable  cause  was  shewn  ;  and 
that  as  to  the  trespass,  without  deciding  whether  it  was 
necessary  to  set  aside  the  commitment  before  an  action 
could  be  brought,  he  was  of  the  opinion  that  the  action 
failed  by  reason  of  the  absence  of  proper  notice  of  action, 
the  notice  of  action  served  being  for  malicious  prosecution 
and  not  for  trespass. 

The  learned  Judge,  therefore,  dismissed  the  action  with 
costs. 

The  plaintiff  moved  on  motion  to  set  aside  the  judgment 
entered  for  the  defendant  and  for  a  new  trial. 

In  Michaelmas  Sittings,  November  18th,  1895,  before 
a  Divisional  Court,  composed  of  Armoqr,  C.  J.,  and 
Street,  J. 

Clute,  Q.  C,  supported  the  motion. 

W.  E.  Riddell,  contra. 
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December  14,  1895.    Armour,  C.  J. : — 
The  nonsuit  in  this  case  must  be  set  aside. 


Armour,  C.J. 


Judgment. 


The  defendant  was  clearly  acting  without  jurisdiction 
in  issuing  a  warrant  for  the  arrest  of  the  plaintiff  under 
which  he  was  arrested  and  brought  before  him  without 
an  information  in  writing  and  under  oath,  and  was  liable 
in  trespass  for  the  arrest  so  made. 

The  notice  of  action,  we  think,  sufficiently  sets  forth 
the  cause  of  action,  which  was  the  said  trespass. 

It  was  argued  somewhat  vehemently,  that  the  defen- 
dant, a  felony  having  been  committed,  and  he  having  a 
reasonable  ground  of  suspicion  that  the  plaintiff  was 
guilty  of  it,  could  justify  the  commanding  of  the  con- 
stable by  warrant  to  make  the  arrest. 

But  in  Sir  Anthony  Ashley's  case,  6  Coke  320,  at  p.  322, 
it  was  resolved  "  that  if  felony  be  done,  and  one  hath  suspic- 
ion upon  probable  matter  that  another  is  guilty  of  it  *  *, 
by  reason  of  this,  he  may  arrest  the  party  so  suspected,  to 
the  end  that  he  may  subject  him  to  justice. 

But  in  this  case  three  things  are  to  be  observed  : 

1.  That  a  felony  be  done. 

2.  That  he  who  doth  arrest  hath  suspicion  upon  pro- 
bable cause,  which  may  be  pleaded,  and  is  traversable. 

3.  That  he,himself,  who  hath  the  suspicion,  arrest  the  party. 
For  he  cannot  command  another  to  do  it,  for  suspicion 

is  a  thing  individual  and  personal,  and  cannot  extend  to 
another  person  than  to  him  who  hath  it. 

Also  it  was  resolved,  that  ^f  felony  be  done,  and  the 
common  fame  and  voice  is  that  one  hath  committed  it, 
this  is  good  cause  for  him  who  knows  of  it  to  arrest  the 
party,  to  the  intent  that  he  may  be  brought  to  justice ;  but 
none  can  arrest  the  party  suspected  by  the  command  of 
him  that  hath  the  suspicion." 

The  nonsuit  will  be  set  aside,  and  as  it  was  granted  on 
the  motion  of  the  defendant,  he  must  pay  the  costs  of  and 
incidental  to  the  trial  and  of  this  motion,  forthwith  after 
taxation  thereof 

Street,  J.,  concurred. 
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Regina  V.  Fleming. 

Police  Magistrate — Ratepayer  of  Municipality  to  lohich  Fine  Payable — 
Payment  by  Salary  -  Disqualification. 

Section  419  (a)  of  the  Municipal  Acfc,  1892,  which  provides  that  a  magis- 
trate shall  not  be  disqualified  from  acting  as  such  by  reason  of  the  fine 
or  penalty,  or  part  thereof,  on  conviction  going  to  the  municipality  of 
"which  he  is  a  ratepayer,  includes  a  police  magistrate. 

Where  a  police  magistrate  appointed  under  R.  S.  0.  ch.  72,  is  paid  a 
salary  by  the  municipality  instead  of  by  fees,  such  salary  being  in  no 
way  dependent  on  any  fines  which  he  may  impose,  he  has  no  pecuniary 
interest  in  the  fines,  and  so  is  not  thereby  disqualified. 

Semble,  that  in  such  a  case  there  would  have  been  no  disqualification  at 
common  law. 

Statement.       This  was  a  motion  to  make  absolute  an  order  nisi  issued 
herein. 

The  defendant  was,  on  the  13th  April,  1894,  convicted 
before  the  police  magistrate  of  the  city  of  Brantford,  of  an 
QjSence  against  the  Liquor  License  Act,  upon  the  complaint 
of  a  constable  of  that  city,  not  being  an  inspector  or  an 
officer  appointed  by  the  Lieutenant-Governor  or  by  the 
license  commissioners. 

Tlie  conviction  having^  been  brought  before  this  Court 
upon  certiorari,  a  motion  was  made  to  quash  it  for  defects 
appearing  on  the  face  of  it,  and  upon  an  affidavit  to  tlie 
effect  that  the  said  police  magistrate  w^as  paid  his  salary 
as  police  magistrate  by  the  municipality  of  the  city  of 
Brantford,  and  that  the  fine  imposed  by  the  said  convic- 
tion was  payable  to  the  miuiicipality  of  the  said  city  of 
Brantford,  and  that  the  said  police  magistrate  was  a  rate- 
payer of  the  said  city  ;  and  upon  such  motion  the  Court 
granted  an  order  nisi  to  quash  the  conviction,  on  the 
ground  only  that  the  convicting  magistrate  was  disquali- 
fied from  trying  the  case  by  reason  of  the  fine  belonging 
to  the  municipality  which  paid  his  salary,  refusing  it  upon 
all  other  grounds. 

In  Michaehnas  Sittings,  November  22nd,  1895,  before 
the  Queen's  Bench  Division,  composed  of  Armour,  C.J., 
Falconbridge  and  Street,  J  J.,  McCuUough  supported 
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the  order  nisi.  The  police  magistrate  was  disquahfied  by  Argument, 
reason  of  his  being  a  ratepayer  of  the  city  of  Brantford. 
The  authorities  are  clear  on  the  point.  It  will  be  conten- 
ded, however,  that  section  419  of  the  Consolidated  Muni- 
cipal Act  of  1892,  55  Vict.  ch.  45  (0.),  removes  this  dis- 
qualification, but  that  section  applies  to  magistrates  only, 
and  not  to  police  magistrates. 

Wilkes,  Q.C.,  contra.  There  was  no  disqualification 
here.  Section  419  (a)  removes  it.  The  word  "  magistrate  " 
used  in  that  section  clearly  includes  a  police  magistrate. 
Section  18  of  the  Police  Magistrates'  Act,  E.  S.  0.  ch.  72, 
expressly  provides  that  every  police  magistrate  shall 
ex  officio  be  a  justice  of  the  peace  for  the  whole  county, 
etc.,  for  which  he  has  been  appointed.  Police  magistrates 
also  under  the  provisions  of  sec.  2  of  ch.  72  is  paid  by 
salary  and  not  by  fees,  and  they  have,  therefore,  no  pecu- 
niary interest  in  convictions. 

December  14th,  1895.    Armoue,  C.  J. 

I  do  not  think  that  the  fact  that  the  police  magistrate 
was  a  ratepayer  of  the  city  of  Brantford  to  which  the  fine 
imposed  by  the  conviction  was  payable  would  have  dis- 
qualified the  police  magistrate  at  common  law  from  trying 
the  case,  but  any  such  supposed  cause  of  disqualification 
has  been  removed  by  section  419a-  of  the  Consolidated 
Municipal  Act,  1892,  which  provides  that  "a  magistrate  is 
not  disqualified  to  act  as  a  magistrate  where  in  case  of  a 
conviction  the  fine  or  penalty,  or  part  thereof,  goes  to  a 
municipality  in  which  the  magistrate  is  a  ratepayer." 
The  term  ''magistrate,"  used  in  this  section, clearly  inclu- 
ding a  police  magistrate. 

Nor  do  I  think  that  the  police  magistrate  was  disqua- 
lified from  trying  the  case  merely  by  reason  of  the  fact 
that  his  salary  was  payable  by  the  city  of  Brantford,  and 
the  fine  imposed  by  the  conviction  was  pa3^able  to  the  city 
of  Brantford. 

The  police  magistrate  was  appointed  under  the  provi- 
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Judgment,  sions  of  the  Act  R.  S.  0.  cl).  72,  and  provision  is  made  by 
Armour,  C.  J.  that  Act  for  the  payment  of  his  salary,  and  such  salary 
does  not  in  any  way  depend  upon  any  convictions  to  be 
made  by  him,  and  is  payable  to  him  whether  any  convic- 
tions have  been  made  by  him  or  not. 

It  is  clear,  therefore,  that  the  police  magistrate  had  no 
pecuniary  interest  in  the  charge  against  the  defendant 
which  resulted  in  this  conviction,  and  was  not  disqualified 
therefore  from  making  the  said  conviction. 

The  order  nisi  will,  therefore,  be  discharged  with  costs. 
See  Regina  v.  Handsley,  8  Q.  B.  D.  383 ;  Dimes  v. 
Pro^prietors  of  the  Grand  Junction  Caned,  3  H.  L.  C.  7o9  ; 
Regina  v.  Recorder  of  Cambridge,  8  E.  &  B.  637  ;  Regina 
V.  Farrant,  20  Q.  B.  D.  58  ;  Leeson  v.  General  Council  of 
Medical  Registration  and  Education,  43  Ch.  D.  366  ; 
Regina  v.  Gaisford,  [1892]  1  Q.  B.  381  ;  Regina  v.  Boling- 
broke,  [1893]  2  Q.  B.  347  ;  Ex  parte  Overseers  of  Working- 
ton, [lcS94]  1  Q.  B.  416  ;  Allinson  v.  General  Council  of 
Medical  Registration  and  Education,  [1894]  1  Q.  B. 
750 ;  Regina  v.  Justices  of  County  of  Dublin,  [1894] 
2  Ir.  Bep,  527  ;  Regina  v.  Huggins,  [1895]  1  Q.  B.  563. 

Falcone liiDGE,  J.,  concurred. 

G.  F.  H. 
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[QUEEN'S  BENCH  DIVISION.] 

Larkin  V.  Gardiner. 

Contract — Sale  of  Land — Offer  to  Purchase — Withdrawal. 

A  parcel  of  land  having  been  placed  by  the  plaintiff  in  a  land  agent's 
hands  for  sale,  the  defendant  offered  to  purchase  it,  and  signed  a  form 
of  agreement  for  sale  and  purchase,  which  was  taken  by  the  agent  to 
the  plaintiff  and  was  signed  by  him,  but  before  the  defendant  was 
notified  thereof  he  gave  notice  to  the  agent  withdrawing  his  offer  : — 

Held,  that  the  instrument,  though  in  form  an  agreement,  was  in  substance 
a  mere  offer,  and  as  defendant  had  withdrawn  before  he  was  notified  of 
its  acceptance,  there  was  no  completed  agreement. 

This  was  an  action  for  the  specific  performance  of  a  Statement, 
contract  for  the  sale  of  land,  brought  by  Jane  Larkin, 
alleging  herself  to  be  the  vendor,  against  the  defendant, 
who  had,  as  she  alleo^ed,  entered  into  a  contract  with  her. 

The  defendant  denied  the  making  of  any  contract,  and 
alleged  a  want  of  title  in  the  vendor  and  a  cancellation  of 
the  contract  if  any  existed. 

The  property  had  been  placed  in  the  hands  of  one 
Nesbitt,  a  land  agent,  by  the  plaintiff  for  sale  on  her 
behalf.  The  defendant  w^ent  to  Nesbitt  and  offered  $1,900 
for  the  property.  Nesbitt  stated,  as  the  fact  was,  that  he 
was  not  authorized  to  sell  at  that  price,  but  that  if  the 
defendant  would  sign  an  agreement  to  purchase  at  that 
price,  he  would  submit  the  matter  to  the  plaintiff.  There- 
upon Nesbitt  prepared  a  form  of  agreement,  beginning 
"  I,  Jane  Larkin  of  Toronto,  married  woman,  agree  to  sell, 
through  John  A.  Nesbitt  as  my  agent,  and  I,  David  Gardi- 
ner of  the  city  of  Toronto,  baker,  agree  to  buy,  all  that 
certain  parcel,"  etc. 

This  was  signed  by  the  defendant  at  about  seven  p.m.  on 
the  22nd  April,  1895,  and  left  by  him  with  Nesbitt.  Early 
next  morning  Nesbitt  went  to  the  plaintiff's  house  and 
she  signed  the  agreement.  At  about  one  o'clock  on  the 
same  day,  the  defendant  gave  written  notice  to  Nesbitt 
withdrawing  from  the  offer  he  had  made.  At  the  time 
he  received  this  notice,  Nesbitt  had  taken  no  step  to  com- 
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Statement,  municate  to  the  defendant  the  fact  that  the  plaintiff  had 
accepted  his  offer  or  had  signed  the  agreement.  The 
agreement  with  the  two  signatures  attached  to  it,  had 
simply  remained  in  his  possession  as  agent  for  the  plain- 
tiff without  communication  to  any  one  of  the  fact  that 
the  plaintiff  had  completed  it  by  her  signature.  Subse- 
quently the  defendant,  while  always  repudiating  the 
existence  of  any  agreement  on  his  part  to  purchase,  and 
^  expressly  without  prejudice  to  that  position,  upon  being 

served  with  an  abstract  of  title,  made  objections  to  it,  and 
upon  these  not  being  satisfactorily  answered,  refused  to 
do  anything  further,  whereupon  the  present  action  was 
brought. 

The  action  was  tried  before  Street,  J.,  at  the  Sittings 
for  trial  without  a  jury,  at  Toronto,  on  21st  October, 
1895. 

Iriuin,  for  the  plaintiff. 
Bicknell,  for  the  defendant. 

The  learned  Judge  reserved  his  decision,  and  subse- 
quently delivered  the  following  judgment. 

November  6th,  1895.    Street,  J.: — 

The  instrument  signed  by  the  defendant,  although 
drawn  in  the  form  of  an  agreement,  must,  in  my  opinion, 
be  treated  as  a  mere  offer  to  purchase  which  might  be 
withdrawn  before  it  had  been  accepted  by  the  plaintiff; 
and  the  only  question  to  be  determined  is,  whether  the 
mere  signature  of  the  defendant  without  any  thing  more 
was  a  sufficient  acceptance. 

In  Brogden  v.  Metropolitan  R.  W.  Co.,  2  App.  Cas. 
666,  Lord  Blackburn,  at  p.  691,  says:  "I  have  always 
believed  the  law  to  be  this,  that  whenever  an  offer  is  made 
to  another  party,  and  in  that  offer  there  is^a  request  ex- 
press or  implied  that  he  must  signify  his  acceptance  by 
doing  some  particular  thing,  then  as  soon  as  he  does  that 
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thing,  he  is  bound."  And  he  goes  on  to  say,  at  p.  692,  Judgment. 
"  But  when  you  come  to  the  general  proposition  which  Mr.  street,  J. 
Justice  Brett  seems  to  have  laid  down,  that  a  simple  accep- 
tance in  your  own  mind,,  without  any  intimation  to  the 
other  party,  and  expressed  by  a  mere  private  act,  such  as 
putting  a  letter  into  a  drawer,  completes  a  contract,  I  must 
say  I  differ  from  that." 

Now,  I  think  it  would  be  unreasonable  to  hold  in  the 
present  case  that  the  defendant  having  made  his  offer  to 
purchase,  did  not  impliedly  stipulate  that  in  some  form  or 
other  he  should  be  made  aware  of  the  plaintiff  's  decision 
with  regard  to  it — either  by  a  letter  informing  him  of  the 
fact,  or  by  the  delivery  to  him  of  the  contract  signed  by 
the  plaintiff.  I  do  not  think  it  would  be  consistent  with 
what  w^e  must  assume  the  intention  of  the  parties  to  have 
been  that  the  mere  signature  of  the  plaintiff  not  commu- 
nicated to  him,  should  convert  his  offer  into  a  binding 
contract.  If  I  am  right  in  so  viewing  the  matter,  then  it 
follows  that  until  the  plaintiff  had  done  something  irrevo- 
cable towards  communicating  to  him  her  acceptance  of 
his  offer,  he  was  at  liberty  to  withdraw  it.  The  posting 
of  a  letter  to  him,  or  the  verbal  communication  to  him,  of 
the  fact  that  she  had  signed  the  contract,  would  have  been 
sufficient.  But  the  delivery  to  her  own  agent  of  the  con- 
tract with  her  signature  to  it,  was  a  revocable  act  until  it 
had  been  communicated  to  the  defendant,  and  was  of  no 
more  force  than  if  she  had  kept  the  instrument  in  her  own 
drawer  after  signing  it.  If  it  had  been  possible  to  hold 
that  Nesbitt  was  agent  for  the  defendant  to  receive  notice 
of  the  completion  of  the  contract,  his  knowledge  that  the 
plaintiff  had  signed  it,  w^ould  of  course  have  bound  the 
defendant,  but  there  is  not  the  slightest  ground  for  any 
such  finding. 

In  my  opinion,  therefore,  the  defendant  was  within  his 
rights  when  he  withdrew  the  ofier  he  had  made,  and  no 
contract  binding  upon  either  party  ever  existed  :  Diinlop 
V.  Iliggins,  1  H.  L.  C.  381  ;  Dominion  Bank  v.  Knoiulton, 
25  Gr.  12);   Re  Nationcd  Savings  Bank  Association ; 
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Judgment.  HebUs  Gase,  L.  R.  4  Eq.  9;  Henthorn  v.  Fraser,  [1892]  2 
Street,  J.    Ch.  27;  Car^i^^  v.  Garbolic  Smoke  Ball  Co.,  [1893]  1  Q.  B. 
256. 

The  defendant  has  not  waived  his  right  to  repudiate  any- 
con  tract  by  the  manner  in  which  he  has  proceeded  with 
the  investigation  of  the  title.  His  position  has  been: 
"  There  is  no  contract  on  my  part  to  purchase,  but  if  you 
sh^w  me  to  my  satisfaction  that  you  have  a  good  title,  I 
may  carry  out  my  offer,"  The  title  offered  not  proving 
satisfactory,  he  refused  to  proceed  further  with  the  mat- 
ter. 

The  action,  in  my  opinion,  must  be  dismissed  with 
costs. 

The  plaintiff  moved  on  notice  to  set  aside  the  judgment 
entered  for  the  defendant,  and  to  enter  the  judgment  in  his 
favour. 

In  Michaelmas  Sittings,  November  22nd,  1895,  before  a 
Divisional  Court  composed  of  Aemour,  C.  J.,  and  Falcon- 
bridge,  J.,  0.  M.  Arnold,  supported  the  motion.  The 
instrument  signed  here  was  a  completed  agreement,  and 
not  merely  an  offer.  Nesbitt  was  the  agent  of  the  defen- 
dant to  procure  the  acceptance  of  the  offer  made  by  the 
defendant,  and  as  soon  as  the  plaintiff  signed  the  instru- 
ment and  delivered  it  to  Nesbitt,  this  constituted  an 
acceptance  by  the  plaintiff,  and  thus  there  was  a  completed 
agreement,  and  the  defendant  could  not  afterwards  with- 
draw from  it :  Dominion  Bank  v.  Knoiulton,  25  Gr.  125  ; 
Merriam  v.  Calhoun,  15  Neb.  560  ;  Pollock  on  Contracts, 
6th  ed.  25-9;  Ca7-lill  v.  Carbolic  Smoke  Ball  Co.,  [1893]  1 
Q.  B.  256,  269-70.  The  only  objection  made  by  the  defen- 
dant up  to  the  commencement  of  the  action,  w^as  as  to  the 
title,  and  the  plaintiff*  is  prepared  to  shew  that  the  title  is 
a  good  one. 

Bicknell,  contra.  There  is  ino  question  as  to  the 
law.  The  question  is  one  of  fact,  namely,  whether 
there  was  a  completed  agreement  onHhe  evidence  or  not. 


XXVII.] 


LARKIN  V.  GARDINER. 


129 


The  instrument  here  as  found  by  the  learned  Judge,  was  Argui 
merely  an  offer  by  the  defendant.  When  defendant  went 
to  Nesbitt  and  made  the  offer  of  $1,900  he  had  no  authority 
from  the  plaintiff  to  enter  into  an  agreement  for  the  sale 
of  the  property  at  tliat  price,  and  he  so  told  the  defendant, 
and  that  he  would  submit  the  offer  to  the  plaintiff.  What 
then  took  place  merely  amounted  to  an  offer  by  defendant 
of  the  $1,900,  and  before  the  defendant  was  notified  of  the 
acceptance  by  the  plaintiff,  the  defendant  w^ithdrew^  as  he 
was  entitled  to  do.  The  fact  of  the  instrument  being  in 
form  an  agreement  is  in  itself  of  no  importance,  the  true 
character  of  the  transaction  must  govern.  The  defendant 
went  into  the  question  of  the  title,  but  subject  to  his  rights 
to  question  the  validity  of  the  contract. 

December  14th,  1895.    Armour,  C.  J. : — 

The  judgment  of  my  learned  brother  is  right  and  must 
be  affirmed. 

The  instrument  signed  by  the  defendant  and  given  by 
him  to  Nesbitt,  although  in  the  form  of  a  mutual  agree- 
ment was,  until  the  acceptance  thereof  by  the  plaintiff, 
and  notification  of  such  acceptance  given  to  the  defendant, 
a  mere  offer,  subject  to  withdrawal  by  the  defendant. 

In  DicJcinson  v.  Dodds,  2  Ch.  D.  463,  Hellish,  L.  J., 
at  p.  473,  said  :  "  I  apprehend  that,  until  acceptance,  so  that 
both  parties  are  bound,  even  though  an  instrument  is  so 
worded  as  to  express  that  both  parties  agree,  it  is  in  point 
of  law  only  an  offer,  and  until  both  parties  are  bound, 
neither  party  is  bound.  It  is  not  necessary  that  both 
parties  should  be  bound  within  the  Statute  of  Frauds,  for 
if  one  party  makes  an  offer  in  writing,  and  the  other 
accepts  it  verbally,  that  will  be  sufficient  to  bind  the  per- 
son who  has  signed  the  written  document.  But,  if  there 
be  no  agreement,  either  verbally  or  in  writing,  then,  until 
acceptance,  it  is  in  point  of  law  an  offer  only,  although 
worded  as  if  it  were  an  agreement." 

Nesbitt  was  the  agent  of  the  plaintiff  in  procuring  the 
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Judgment,   offer  from  the  defendant,  and  the  notice  of  withdrawal 
Armour,  C.J.  served  on  him  by  the  defendant  before  the  acceptance  of 
the  oft'er  by  the  plaintiff  was  notified  to  the  defendant, 
put  an  end  to  the  offer. 

I  at  first  thought  that  Nesbitt  might  be  treated  as  the 
agent  of  the  defendant  for  the  purpose  of  procuring  the 
plaintiff's  acceptance  of  the  offer  made  by  the  defendant, 
and  that  his  knowledge  of  the  acceptance  by  the  plaintiff, 
would  "bind  the  defendant,  but  Nesbitt's  dealing  with  the 
defendant  was  as  agent  of  the  plaintiff,  and  the  offer  made 
by  the  defendant,  was  made  to  him  as  agent  of  the  plain- 
tiff ;  and  I  do  not  think  that  the  facts  in  evidence  are 
sufficient  to  warrant  us  in  finding  that  in  procuring  the 
plaintiff's  acceptance,  he  was  acting  as  the  agent  of  the 
defendant. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 
Falconbridge,  J.,  concurred. 

G.  F.  H. 
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[QUEEN'S  BENCH  DIVISION.] 

Shaver  v.  Cotton. 

Scire  Facias— Corapany — Winding-up  Act,  R.  8.  G.  cli.  129 — Contributory 
— Action  against  without  leave  of  Court. 

There  is  nothing  in  the  Winding-up  Act,  R.  S.  C.  eh.  129,  which  makes  it 
a  bar,  either  expressly  or  by  implication,  to  an  action  of  scire  facias^ 
brought  by  a  creditor  of  the  company  without  the  leave  of  the  Court 
against  a  contributory. 

Difference  between  the  Imperial  Companies  Act,  1862,  and  the  Winding- 
up  Act  of  Canada  pointed  out. 

Judgment  of  Meredith,  J . ,  at  the  trial  reversed. 

This  was  an  action  in  the  nature  of  a  scire  facias  Statement, 
brought  against  the  defendant,  a  shareholder  in  the  Tribune 
Printing   Company  of   Toronto   Junction  (Limited),  to 
recover  the  amount,  pro  tanto,  of  an  unpaid  judgment 
recovered  against  the  company. 

The  compan}^  had  been  duly  incorporated  by  Letters 
Patent  issued  under  the  Great  Seal  of  the  Province  of 
Ontario,  pursuant  to  the  Act  entitled  An  Act  respecting 
the  Incorporation  of  Joint  Stock  Companies  by  Letters 
Patent,"  bearing  date  the  11th  day  of  March,  1892,  and  the 
defendant  became  a  stockholder  to  the  amount  of  five 
hundred  dollars,  no  part  of  which  was  ever  paid  by  him. 

The  plaintiff,  on  the  SOth  day  of  March,  1892,  recovered 
judgment  against  the  company  for  the  sum  of  $1,277.12 
and  costs,  and  on  the  2nd  day  of  April,  1894,  a  writ  of 
execution  was  issued  against  the  goods  of  the  company, 
directed  to  the  sheriff  of  the  count^^  of  York,  command- 
ing him  to  levy  the  amount  of  the  judgment  and  costs, 
which  execution  was  on  the  SOth  day  of  May,  1894, 
returned  "  no  goodvS." 

On  the  3rd  day  of  April,  1894,  a  winding-up  order  was 
made  under  the  provisions  of  chapter  129  of  the  Kevised 
Statutes  of  Canada,  and  chapter  32  of  52  Vict.  (D.),  upon 
the  petition  of  the  plaintiff,  and  under  such  order  one  R.  S. 
McPhail  became  the  liquidator,  but  took  no  proceedings 
under  the  order. 
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Statement.  Qn  the  13th  day  of  June,  1894,  this  action  was  com- 
menced, and  was  tried  at  the  non-jury  sittings  in  Toronto 
on  the  30th  April,  1895,  by  Meredith,  J.,  by  whom  the 
following  judgment  was  given  : — 

Meredith,  J. — I  give  leave  to  the  plaintiff  to  add 
(with  his  consent),  in  the  manner  required  by  the  Consoli- 
dated Rules,  the  liquidator  of  the  company  as  a  co-plaintiff 
within  one  week,  and  in  the  event  of  that  being  done,  let 
judgment  be  entered  herein  lor  the  plaintiff'  against  the 
defendant  for  the  amount  in  question,  with  interest  and 
costs,  the  sum  recovered  to  be  applied  by  the  liquidator  as 
assets  of  the  company  in  the  winding-up  proceedings ;  in 
the  event  of  such  amendment  not  being  made,  let  the 
action  be  dismissed  with  costs." 

And  on  the  14th  day  of  May,  1895,  the  learned  Judge 
gave  the  following  supplementary  judgment : 

"  Plaintiff  having  failed  to  amend,  as  above  provided, 
on  his  application  to  extend  time  for  so  doing,  I  direct 
that  judgment  be  entered  dismissing  the  action  without 
costs,  but  without  prejudice  to  any  proceedings  under  the 
Winding-up  Act  to  enforce  the  claim  against  the  defen- 
dant." 

The  plaintiff  moved  on  notice  for  an  order  setting  aside 
that  portion  of  the  findings  and  judgment  of  the  learned 
trial  Judge  whereby  he  directed  judgment  to  be  entered 
for  the  defendant  against  the  plaintiff*  with  costs,  unless 
the  consent  of  Richard  Stuart  McPhail,  the  liquidator  of 
the  said  company  bo  be  joined  as  a  party  plaintiff  in  this 
action  should  be  filed  within  one  week  from  the  date  of 
the  trial  of  the  action  ;  and  for  an  order  that  the  judgment 
be  entered  herein  for  the  plaintiff  against  the  defendant, 
with  full  costs  of  the  action,  or  for  a  new  trial,  or  that  the 
time  for  filing  the  consent  of  the  liquidator  to  be  made  a 
party  plaintiff  be  extended,  or  for  such  further  or  other 
order  as  the  nature  or  merits  of  the  case  may  require,  upon 
the  following  grounds :  (1)  that  that  portion  of  the  said 
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findings  and  judgment  directed  to  be  entered  appealed  Statement, 
from  was  contrary  to  the  law  and  evidence,  and  the  weight 
of  evidence ;  (2)  that  upon  the  law  and  evidence  judgment 
ought  to  have  been  entered  for  the  plaintiff  uncondition- 
ally ;  (3)  that  the  defendant  had  interfered  to  prevent  the 
said  consent  being  obtained  within  the  time  limited  by  the 
learned  trial  Judge ;  and  he  filed  the  consent  of  the  liqui- 
dator R  S.  McPhail  to  be  added  as  a  party  plaintifi"  in 
this  action. 

In  Michaelmas  Sittings,  November  18th,  1895,  be- 
fore a  Divisional  Court  composed  of  Armouh,  C.  J.,  and 
Falconbridge,  J.,  Titus  supported  the  motion. 

Baney  shewed  cause. 

December  23rd,  1895,    Armour,  C.J.  :— 

The  evidence  shewed,  and  the  learned  Judge  found,  that 
the  defendant  was  a  shareholder  in  the  company  to  the 
amount  of  five  hundred  dollars,  no  part  of  which  had  ever 
been  paid ;  that  the  plaintiff  had  recovered  judgment 
.against  the  company  for  the  sum  of  $1,277.12,  and  that  an 
execution  against  the  company  had  been  returned  wholly 
unsatisfied. 

The  plaintifi*  therefore  became  entitled  to  recover  from 
the  defendant  the  sum  of  five  hundred  dollars,  being  the 
amount  of  stock  held  by  him  in  the  company  and  unpaid. 

The  winding-up  order  is  pleaded  as  a  bar  to  this  action, 
but  there  is  nothing  in  the  Winding-up  Act  which  makes 
it  a  bar  either  expressly  or  by  necessary  intendment. 

The  Winding-up  Act  contains  no  similar  provision  to 
section  198  of  the  Imperial  Companies  Act  of  1862  prohi- 
biting the  bringing  of  an  action  after  the  making  of  the 
winding-up  order  against  any  contributory  without  leave 
of  the  Court,  nor  any  provision  which  can  be  properly 
construed  to  create  such  a  prohibition. 

We  are  not  called  upon  to  determine  upon  this  motion 
whether  we  would  have  jurisdiction  upon  the  equity  of 
the  Winding-up  Act  to  stay  this  action. 
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Judgment.  The  cases  decided  upon  the  Imperial  Winding-up  Act. 
Armour,  C.J.  and  prior  to  the  Imperial  Companies  Act  of  1862,  7  &  8 
Vict.  ch.  Ill  ;  11  &  12  Vict.  ch.  45 ;  12  &  13  Vict.  ch.  108 ; 
19  &  20  Vict.  ch.  47 ;  20  &  21  Vict.  ch.  14,  and  21  &  22 
Vict.  ch.  60,  make  such  a  jurisdiction  questionable  :  Lind- 
ley's  Law  of  Companies,  5th  ed.,  611. 

But  even  if  we  had  power  to  stay  it  we  would  only  do 
so  upon  payment  of  the  amount  of  stock  to  the  liquidator, 
and  of  the  costs  to  the  plaintiff.  If  we  deemed  it 
necessary  to  do  so  we  would  direct  the  liquidator  to  be 
now  added,  extending  the  time  for  doing  so  allowed  by 
the  learned  Judge,  and  would  restore  his  original  judg- 
ment. 

Judgment  will  therefore  be  entered  for  the  plaintiff 
against  the  defendant  for  five  hundred  dollars,  with  full 
costs  of  suit. 

Falconbridge,  J.,  concurred. 


G.  F.  H. 
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[COMMON  PLEAS  DIVISION.] 

Trusts  Corporation  of  Ontario  v.  Hood  et  al. 

Principal  and  Surety — Assignment  of  Mortgage— Covenant — Construction 
— Extension  of  Tim,e — New  Mortgage — Reservation  of  Rights — Agree- 
ment—  Parol  Evidence. 

A  covenant  by  the  assignor  with  the  assignee  in  an  assignment  of  mort- 
gage that  the  mortgage  moneys  shall  he  duly  paid  makes  the  assignor 
a  surety  for  the  mortgagor  as  to  such  payment. 

Barling  v.  McLean,  20  U.  C.  K.  372,  followed. 

Gordon  v.  Martin,  Fitz-G.  302,  and  Guild  v.  Conrad,  [1894]  2  Q.  B.  85, 
distinguished. 

On  the  maturity  and  non-payment  of  a  mortgage,  the  grantee  of  the  equity 
of  redemption,  who  had  covenanted  with  the  mortgagor  to  pay  the 
mortgage  moneys,  executed  a  new  mortgage  to  the  holder,  through 
several  mesne  assignments,  of  the  original  mortgage,  the  new  mortgage 
extending  the  time  for  payment  of  the  principal  and  reducing  the  rate 
of  interest,  the  mortgagee  refusing  to  discharge  the  original  mortgage, 
and  verbally  reserving  his  rights  against  the  assignor  to  him  of  that 
mortgage,  who  had  covenanted  that  the  mortgage  moneys  should  be 
paid  : — 

Held,  that  parol  evidence  of  the  reservation  of  rights  against  the  surety 
was  admissible  : — 

Held,  also,  that  owing  to  the  reservation  of  rights  against  the  surety 
the  extension  of  time  given  by  the  new  mortgage  did  not  interfere  with 
the  right  of  the  surety  to  proceed  against  the  original  mortgagor. 

The  plaintiffs  sued,  as  executors  of  the  late  William  Statement. 
Charles  McLeocl,  to  recover  fi'om  the  defendants,  as  execu- 
tors of  the  late  John  D.  Hood,  the  amount  unpaid  upon  a 
mortgage  made  by  Philander  Slaght  to  Thomas  J.  Clarke, 
which  Clarke  assio^ned  to  Hood,  and  the  latter  assioned  to 
McLeod  by  deed  dated  the  9th  June,  1878,  covenanting 
with  McLeod  that  the  mortgage  money  and  interest  in  the 
mortgage  mentioned  should  be  duly  and  regularly  paid  ; 
and  the  action  was  brought  on  this  covenant. 

The  defence  set  up  was  that  Hood  became,  as  a  result 
of  the  transaction  between  McLeod  and  him,  a  suret}^  for 
the  mortgagoi;  for  the  payment  of  the  mortgage  money 
and  interest,  and  that  the  time  for  payment  of  the  mort- 
gage money  had  been  extended  without  iiis  consent,  and 
that  he  was  thereby  released  from  his  liability  on  the 
covenant. 
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Statement.       The  action  was  tried  before  AuMOUR,  C.  J.,  at  the  Autumn 
non-jury  sittings  at  Woodstock,  1895. 

The  evidence  shewed  that  SlaMit,  the  mortfjacjor,  had 
conveyed  his  equity  of  redemption  to  one  Wood,  the  latter 
assumino-  and  covenanting  with  him  to  paj'  the  mortg;>ge 
debt  and  interest ;  that  after  the  time  for  ])ayment  of  the 
mortgage  had  expired,  and  the  wliole  of  the  mortgage 
moneys  were  in  arrear,  Wood  applied  to  McLeod  to  reduce 
the  rate  of  interest  from  eight  per  cent. — which  was  the 
rate  payable  according  to  the  terms  of  the  mortgage — to 
six  and  a-half  per  cent.,  which  McLeod  agreed  to  do,  and 
that  thereupon  a  new  mortgage  was  given  by  Wood  to 
McLeod  to  secure  the  principal  money,  which  was  made 
payable  in  four  years  from  the  date  of  the  mortgage,  with 
interest  at  the  reduced  rate  agreed  on,  payable  half-yearly  ; 
that  no  discharge  or  release  of  the  Slao'ht  morto^ao-e  was 
given  by  McLeod,  he,  according  to  the  evidence  of  Wood 
— which  was  uncontradicted  — refusing  to  release  it,  giving 
as  his  reason  for  not  doing  so,  that  "  he  intended  to  hold 
on  to  Hood,"  or,  as  put  by  Wood  in  his  cross-examination, 
saying  that  "  he  would  reduce  the  interest  because  he  had 
no  hold  on  him  (Wood)  on  the  first  mortgage,  and  that  he 
(McLeod)  would  still  hold  on  to  Hood  for  the  deficiency." 

AuMOUR,  C,  J.,  dismissed  the  action  with  costs. 

The  plaintifls  appealed,  and  their  appeal  w^as  aro-ued 
before  a  Divisional  Court  composed  of  Meredith,  C.  J., 
and  Rose,  J.,  on  the  27th  November,  1895. 

Aylesivorth,  Q.  C,  for  the  plaintiffs,  contended  that  Hood 
did  not  stand  in  the  position  of  a  surety,  and  that  even  if 
he  did,  the  extension  of  time  that  was  given  did  not  oper- 
ate to  release  him  from  the  covenant,  because  McLeod  liad, 
he  contended,  in  giving  the  extension,  reserved  his  rights 
against  Hood.  He  referred  to  Baylies  on  Sureties,  sec.  8  ; 
Gordon  v.  Martin,  Fitz-G.  302;  De  Colyar  on  Guarantees, 
2nd  ed.,  p.  105;  Lakeman  v.  Mountstephen,  L.  R.  7  H.  L.  17  ; 
Guild  V.  Conrad,  [1894]  2  Q.  B.  885  ;  Bivhnyr  v.  Dar~ 
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^ell,  1  Salk.  27 ;  Little  v.  Edwards,  69  Md.  499  ;  James  v.  Argument. 
Balfour,  7  A.  R  461 ;  Re  Hoyle,  [1893]  1  Ch.  84 ;  HoUier 
V.  Eyre,  0  CI.  &  F.  1  ;  Corrigal  v.  Boulton,  17  U.  C.  K 
131 ;  Currie  v.  Hodgins,  42  U.  C.  H.  601. 

If.  x¥.  Douglas,  for  the  defendants,  contra,  cited  James 
V.  Balfour,  7  A.  R.  461  ;  iJoetier  v.  il/er?ier,  7  0.  R.  629  ; 
Bolton  V.  Buckenham,  [1891]  1  Q.  B.  278 ;  Ryan  v.  McKer- 
rall,  15  0.  R  460  ;  Bristol  and  West  of  England  Land 
Co.  V.  Taylor,  24  0.  R.  286 ;  Bolton  v.  Salmon,  [1891]  2  Ch. 
48 ;  Mercantile  Bank  of  Sydney  v.  Taylor,  [1893]  A.  C. 
S17;  Keays  v.  ^marc^,  10  O.  R.  314,  319;  Mathers  v, 
Helliwell,  10  Gr.  172  ;  Aldous  v.  Hicks,  21  0.  R  95  ; 
Folah  V.  Everett,  1  Q.  B.  D.  669  ;  Holliday  v.  Hogan,  20 
A.  R.  298,  22  S.  C.  R.  479. 

January  11,  1896.    Meredith,  C.  J.  (after  setting  out 
the  facts  as  above) : — 

I  do  not  think  that  the  first  objection  is  entitled  to  pre- 
vail. Hood  was,  in  my  opinion,  a  surety  for  Slaght  for 
the  payment  of  the  mortgage  money  and  interest.  His 
covenant  wfis,  in  effect,  a  covenant  that  Slaght  v^rould  pay 
in  accordance  with  the  terms  of  the  mortgage.  This  was 
a  covenant  to  answer  for  the  debt  or  default  of  Slas^ht.  A 
surety  is  one  who  promises  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  and  Hood,  I  think,  comes  clearly 
within  that  definition. 

The  case  of  Darling  v.  McLean,  20  U.  C.  R.  372,  is  con- 
'clusive  against  this  contention  of  the  defendants.  There 
the  covenant  of  the  assignor  was  contained,  like  the  cove- 
nant in  this  case,  in  the  assignment  of  a  mortgage,  and, 
though  the  form  of  it  was  somewhat  different,  it  was  in 
:substance  the  same  as  that  upon  which  this  action  is  foun- 
ded, and  the  Court  was  of  opinion  that  it  was  plain  that 
the  covenantor  stood  in  the  position  of  a  surety  for  the 
mortgagor. 

The  covenant  in  this  case  is  not  like  the  promise  in  Gordon 
V.  Martin,  Fitz-G.  302,  which  was  that  a  third  party  should 
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Judgment,  pay  a  sum  of  money,  because  in  that  case  there  was  no 
Meredith,  liability  of  the  third  party,  and  the  promise  was  treated 
as  if  it  had  been  that  of  the  proraissor  himself  to  pay  ; 
and,  as  was  said,  the  act  done  which  formed  tlie  consider- 
ation for  the  promise  was  on  his  credit,  and  no  way  upon 
the  third  party's.  Nor  is  it  like  the  promise  in  such  case& 
as  Guild  V.  Conrad,  [1894]  2  Q.  B.  885,  which  was  held  to 
be  a  promise  to  indemnify  the  plaintiffs  against  the  liability 
which  they  undertook  on  the  laibh  and  in  consideration  of 
the  promise,  and  not  a  promise  that  the  person  whose  bills^ 
they  accepted — the  acceptance  being  the  liability  they 
undertook — would  pay  them  ;  that,  as  was  pointed  out, 
would  have  been  clearly  a  promise  to  answer  for  the  debt 
or  default  of  another.  It  was  like  a  promise  to  a  debtor 
to  indemnif}^  him  against  the  payment  of  his  debt,  which 
has  always  been  held  not  to  be  a  promise  to  answer  for 
the  debt  or  default  of  another  within  the  meaning  of  the 
4th  section  of  the  Statute  of  Frauds. 
The  first  objection,  therefore,  fails. 

I  have  had  more  doubt  about  the  second  objection,  but 
have  come  to  the  conclusion  that  it  is  well  founded. 

There  is  no  specific  finding  of  the  learned  Chief  Justice 
as  to  what  the  arrangement  between  McLeod  and  Wood  as 
to  the  taking  of  the  mortgage  of  the  latter  was  ;  but  the 
result  of  the  evidence  is,  I  think,  to  establish  that  the 
agreement  ^was  that  the  taking  of  the  Wood  mortgage 
should  not  operate  as  a  satisfaction  of  the  mortgage  from 
Slaght;  and  that,  notwithstanding  the  giving  of,  and  the 
extension  of  time  for  payment  which  was  effected  by,  it, 
the  rights  of  McLeod  against  Hood  should  be  reserved. 

In  the  absence  of  an  agreement  to  the  contrary,  the 
taking  of  the  Wood  mortgage  would  have  operated  to 
extend  the  time  for  payment  of  the  mortgage  money  ;  and, 
even  though  the  Slaght  mortgage  had  been  kept  on  foot, 
the  case  of  Bolton  v.  BucJienham,  [1891]  1  Q.  B.  278, 
shews  that  the  effect  of  such  a  transaction  is  to  discharge 
the  surety. 

It  is  equally  clear  that  a  creditor  may  prevent  the  ex- 
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tension  of  time  granted  by  him  to  the  debtor  having  the  Judgment, 
effect  of  discharging  the  surety  by  expressly  reserving  his  Meredith, 
rights  against  the  surety— and,  as  McLeod,  according  to 
my  view  of  the  evidence,  did  reserve  his  rights  against 
Wood,  the  extension  of  time  given  by  the  Wood  mortgage 
did  not  operate  to  discharge  Hood  from  his  liability  on  his 
covenant :  Gurrie  v.  Hodgins,  42  U.  C.  E.  601,  and  cases 
cited  for  this  proposition  at  p.  608. 

It  was  objected  on  the  part  of  the  defendants  that  parol 
evidence  was  not  admissible  to  shew  that  the  agreement 
was  that  McLeod's  ri^rhts  against  Hood  should  be  reserved, 
as  such  evidence,  it  was  urged,  contradicted  the  terms  of 
the  mortgage,  which  contained  no  provision  of  that  kind. 

The  case  of  Gurrie  v.  Hodgins,  just  referred  to,  is 
against  this  contention  of  the  defendant,  and  is  an  express 
decision  th^^t  parol  evidence  of  such  a  reservation  is  admis- 
sible in  such  a  case  as  this.  That  was  a  decision  of  the 
full  Court  of  Queen's  Bench,  which  we  ought  to  follow. 
In  arriving  at  its  conclusion  the  Court  relied  on  and  fol- 
lowed the  decisions  in  several  English  cases,  and  amongst 
others,  Wyke  v.  Rogers,  1  DeG.  McN.  &  G.  408,  and  Boeder 
V.  Mayor,  19  C.  B.  N.  S.  76,  which  appear  to  me  to  have 
justified  that  conclusion. 

Bristol  &  West  of  England  Land  Go.  v.  Taylor,  24 
0.  R.  286,  was  relied  on  by  the  defendants  as  establishing 
that  the  reservation  by  McLeod  of  his  rights  against  Wood 
was  of  no  avail  ;  but  in  that  case  the  Court  said  that  the 
provision  of  the  agreement  reserving  the  right  of  the  cred- 
itors against  the  surety  v/as  effectual  as  regards  the  exten- 
sion of  time,  and  decided  in  favour  of  the  surety  on  the 
ground  that  a  new  agreement  had  been  entered  into 
between  the  debtor  and  the  creditor,  not  only  extending 
the  time  for  payment,  but  making  a  material  alteration 
in  the  original  contract  by  increasing  the  rate  of  interest 
which  the  debtor  was  to  pay,  and  it  was  this  latter  provis- 
ion that,  as  the  Court  held,  had  the  effect  of  discharofinof 
the  surety. 

It  was  suggested  in  the  course  of  the  argument  that,  as 
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Judgment,  there  was  no  reservation  of  the  rights  of  McLeod  against 
Meredith,  the  mortgagor  Slaght,  the  surety  was  discharged,  the  sug- 
gestion  being  that,  as  Slaght  became  after  his  conveyance 
to  Wood  a  surety  for  the  latter,  he  was,  in  the  absence  of 
any  reservation  of  McLeod's  rights  against  him,  discharged, 
and,  as  a  consequence  of  this,  Hood  was  also  discharged, 
because,  upon  payment  by  him  of  the  mortgage  debt,  he 
could  not  get  what  he  was  entitled  to  receive  from  the 
creditor — the  security  for  the  debt  which  he  had  guaranteed, 
unimpaired.  This  objection  I  at  first  thought  a  formidable 
one,  but  further  consideration  has  led  me  to  the  conclusion 
that  it  is  unfounded,  and  for  this  reason.  McLeod  reserved 
his  riMits  ao-ainst  Hood.  What  is  the  fair  meaning  of 
that  ?  Is  it  not  that  he  stipulated  that  the  taking  of  the 
Wood  mortgage  was  not  to  operate  so  as  to  effectuate  any- 
thing that  should  prevent  his  looking  to  Hood  for  payment 
of  the  mortgage  and  interest  because  of  the  default  of 
Slaght  in  paying  according  to  the  terms  of  his  mortgage  ? 
If  it  was  necessary  to  that  end  that  Slaght's  liability  to 
pay  should  not  be  impaired — the  new  agreement  was  not 
to  impair  it.  If  it  was  necessary  that  the  extension  of 
time  for  payment  should  not  interfere  with  Hood's  right 
to  proceed  on  the  covenant  in  the  mortgage  and  against 
the  mortgaged  lands  at  any  time  on  paying  to  McLeod  the 
amount  due  him  on  the  Slao-ht  morto-ao-e — that  too  was 
not  to  be  affected.  That,  it  seems  to  me,  is  the  fair  mean- 
ing of  the  reservation. 

Upon  the  whole,  I  come  to  the  conclusion  that  the  surety 
is  not  discharged  ;  and  the  appeal  should,  therefore,  be 
allowed  with  costs,  and  the  judgment  of  the  learned  Chief 
Justice  reversed,  and  judgment  should  be  entered  for  the 
plaintiffs  for  the  amount  due  on  the  Slaght  mortgage  with 
interest  and  costs  of  suit. 

ROSK,  J. : — 

I  agree. 

E.  B.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

Farwell  et  al.  V.  Jameson. 

Landlord  and  Tenant — DUtress  for  Rent — R.  S.  0.  ch.  I43,  sec.  28, 

suh-sec.  3. 

A  person  who  goes  into  actual  occupation  of  premises,  under  a  lease  from 
the  agent  of  a  tenant,  believing  the  former  to  have,  but  who  has  not, 
authority  from  his  principal  to  let  the  premises,  is  in  under  the  tenant 
within  the  meaning  of  sub-section  3  of  section  28  of  the  Landlord  and 
Tenant  Act,  R.  S.  0.  ch.  143,  and  his  goods  are  liable  to  distress  by 
the  superior  landlord. 

This  action  was  brought  by  the  plain  tiffs  against  the  Statement, 
defendant  to  recover  damages  for  the  distress  of  certain 
pianos,  cases,  organs  and  stools  under  a  landlord's  war- 
rant ;  the  plaintiffs'  contention  being  that  although  in 
occupation  of  the  premises  they  were  not  in  occupation 
either  as  tenants  or  sub-tenants  to,  nor  under  the  tenant 
within  the  meaning  of  sec.  28  of  ch.  143,  R.  S.  O. 

The  defendant  justified  as  landlord  of  the  premises  and 
alleged  that  the  plaintiffs  were  tenants  within  the  mean- 
ing of  the  said  section. 

The  action  was  tried  on  8th  November,  1895,  at  the 
non-jury  Sittings  at  Osgoode  Hall,  before  Armour,  C.  J., 
by  whom  the  following  judgment  was  delivered  : 

J.  K.  Kerr,  Q.  C,  for  the  plaintiff. 

Laidlaw,  Q.  C,  and  Kaiopelle,  for  the  defendants. 

INovember  11th,  1895.    Armour,  C.  J. : — 

The  facts  are  very  simple,  and  the  question  is  a  very 
narrow  one. 

It  is  admitted  that  the  defendant  is  the  owner  of  certain 
premises  on  Queen  street,  Toronto,  leased  by  him  to  one 
Armstrong ;  that  Armstrong  assigned  the  lease  to  the 
London  and  Canadian  Loan  Company  ,  that  the  plaintiffs 
on  the  17th  April,  1895,  had  certain  pianos,  organs,  etc., 
therein  which  were  their  propert}^ ;  that  for  certain  rent 
due  under  the  lease  the  defendant  distrained  on  the  pianos 
on  the  17th  of  April,  and  sold  them  ;  that  before  the  sale 
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Judgment,  the  defendant  liad  notice  that  the  plaintiffs  claimed  the 
Armour,  C.J.  chattels. 

It  appears  that  the  London  and  Canadian  Loan  Company 
were  in  possession  of  the  premises  as  mortgagees,  or  at  all 
events  as  assignees ;  that  they  had  sanctioned  the  putting 
up  in  the  premises  a  notice  that  the  premises  were  to  let 
and  to  "  appl}'^  to  William  Parsons,  agent."  They  had 
also  entrusted  Parsons  with  the  key  for  the  purpose,  as  I 
understand  it,  of.  shewing  the  premises  to  proposing 
lessees. 

Parsons,  it  appears  to  me  from  the  evidence,  had  the 
authority  to  use  the  keys  for  the  purpose  of  shewing  pro- 
posing lessees  the  premises,  and  he  had  also  the  authority 
of  procuring  proposing  lessees  and  bringing  them  to  the 
London  and  Canadian  Loan  Company,  but  he  had  no 
authority  to  make  a  lease.  He  had  only  authority  to 
procure  proposing  lessees,  and  to  bring  them  to  the  London 
and  Caijadian  who  would  determine  whether  in  point 
of  fact  they  would  grant  a  lease  to  the  proposing  lessees 
or  not. 

These  being  the  circumstances,  the  plaintiffs  went  to 
Parsons  for  the  purpose  of  seeing  the  premises,  and  of 
procuring  a  lease  from  him  as  the  agent  of  the  loan  com- 
pany, and  the  lease  which  is  produced  was  entered  into : 
"  Toronto,  Ont.,  April  1st,  1895. 

"  It  is  hereb}^  agreed  by  and  between  Farwell  &  Glendon 
and  W.  Parsons,  that  the  said  F.  &  Glendon  may  have 
the  use  of  store  No.  221  Queen  street  east,  for  the 
purpose  of  storing  pianos,  for  the  sum  of  $5.00  per  month, 
to  be  rented  merely  from  month  to  month,  and  to  vacate 
immediately  on  notice  from  said  Parsons. 

"  Rent  to  commence  from  above  date. 

"(Sgd.)      Farwell  &  Glendon. 
(      )       Wm.  Parsons." 

This  lease  was  drawn  up  by  Mr.  Farwell,  dated  in 
April,  and  professes  to  be  made  between  Parsons  and  the 
plaintifis. 

It,  however,  seems  clear  that  the  plaintiffs  knew  that 
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Parsons  was  acting  merely  as  agent  for  the  London  and  Judgment. 
Canadian  Loan  Compan}^,  and  they  took  the  premises  from  Armour,  C.J. 
him  as  such  agent,  although  the  lease  professes  to  be  in  the 
name  of  Parsons.     After  they  moved  their  pianos  and 
organs  into  the  premises  and  were  occupying  it,  the  defen- 
dant Jameson,  the  supreme  landlord,  came  and'distrained. 

Now  the  question  is,  whether  the  goods  were  liable  to 
•distress  for  rent ;  and  that  turns  upon  sab-sec.  3  of  sec.  28 
of  the  Landlord  and  Tenant  Act,  R.  S.  O.  ch.  143,  which 
provides  that  the  word  "  tenant "  shall  include  "  sub-tenant 
*  *  *  and  any  person  in  actual  occupation  of  the  pre- 
mises under  or  with  the  assent  of  the  tenant  during  the 
currency  of  the  lease." 

It  is  quite  clear  the  plaintiffs  were  in  actual  occupation 
of  the  premises.  The  question  is,  whether  they  were  in 
actual  occupation  of  the  premises  under  the  London  and 
Canadian  Loan  Company  ? 

The  statute  provides  for  two  cases.  "Any  person  in  actual 
occupation  of  the  premises  under  or  witli  the  assent  of  the 
tenant."  It  would  seem  to  indicate  that  the  statute  con- 
templated a  person  being  in  under  another  without  being 
in  with  his  assent,  because  it  provides  that  if  a  person  is 
in  actual  occupation  of  the  premises  under  the  tenant  that 
his  goods  may  be  distrained  on.  Then  it  goes  on  to  say,  "  or 
with  the  assent  of  the  tenant."  If  a  person  was  in  actual 
occupation  with  the  assent  of  the  tenant,  of  course  he 
would  be  in  under  the  tenant,  so  that  it  seems  to  have 
contemplated  under  the  tenant  witliout  the  tenant's  assent. 

I  think  that  the  effect  of  the  transaction  here  is  that  the 
plaintiffs,  having  leased  from  Parsons  as  an  agent,  believing 
him  to  be  the  ao^ent  of  the  London  and  Canadian  Loan 
Company,  must  be  taken  to  be  in  under  that  company. 

Take  the  case  of  a  person  having  a  power  of  attorney  to 
lease  lands  during  the  appointor's  absence  from  the  coun- 
try. After  the  appointor  returns,  the  attorney  leases  the 
premises.  Then,  is  the  lessee  in  under  the  landlord  ?  I 
should  say  he  was  in  under  the  landlord. 

One  of  the  ways  of  testing  it  would  be,  supposing  an 
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Judgment,  action  of  ejectment  were  brought — supposing  these  plain- 
Armour,  C.J.  tiffs  remained  in  possession  and  an  action  of  ejectment 
were  brought  by  the  London  and  Canadian  Loan  Company 
against  them.  All  that  would  be  necessary,  in  my  view, 
to  prove  would  be  that  the  plaintiffs  entered  under  this 
lease,  made  by  Parsons,  assuming  to  act  for  the  company, 
and  the  company  upon  shewing  that  Parsons  had  no 
authority,  would  be  entitled  to  eject.  I  do  not  think  that 
under  those  circumstances  the  plaintiffs  could  say,  "  You 
have  proved  us  to  be  in  without  any  authority  from  you  ; 
we  are,  therefore,  trespassers,  and  we  are  strangers  to  you, 
and  you  must  prove  your  title." 

Take  the  case  of  a  property  in  which  there  might  be  a 
good  deal  of  difficulty  in  proving  title,  someone  having 
entered  by  defective  authority  of  an  agent,  could  he  then 
put  the  landlord  to  proof  of  his  title  ?  Would  it  not  be 
quite  sufficient  to  shew  the  fact  that  he  had  gone  in  under 
a  person  who  professed  to  be  the  agent  of  the  landlord,  but 
who  had  not  sufficient  authority  ? 

I  think  that  these  plaintiffs  were  in  clearly  under  the 
London  and  Canadian  Loan  Company,  and  their  goods 
were  rightly  seized  for  distress,  and  that  therefore  the 
action  must  be  dismissed  with  costs. 

It' may  seem  hard  that  their  goods  should  be  seized,  but 
of  course  they  have  their  remedy ;  as  I  understand  the  law 
the  persons  who  ought  to  pay  the  rent  are  bound  to  indem- 
nify the  persons  whose  goods  have  been  seized. 

I  will  stay  the  proceedings. 

Durinoj  the  Michaelmas  Sittinixs  of  the  Divisional  Court, 
the  plain  litis  moved  by  way  of  appeal  against  this  judg- 
ment upon  the  ground  that  the  learned  Chief  Justice 
should  not  have  found  that  the  plaintiffs  had  notice  that 
Parsons  was  the  agent  of  the  London  and  Canadian  Loan 
and  Agency  Company,  and  upon  the  further  ground  that 
the  plaintiffs  were  not  "  tenants"  of  the  defendant  within 
the  meaning  of  sec.  28  of  ch.  143,  R.  S.  0.,  as  interpreted 
by  sub-section  3  of  that  section. 
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The  motion  was  heard  before  the  Divisional  Court,  Argument, 
composed  of  Falconbridge  and  Street,  JJ.,  on  29th 
November,  1895. 

Laidlaw,  Q.C.,  for  the  motion.  The  plaintiffs  were  not 
in  "  under  "  the  company  within  the  meaning  of  sub-sec.  3, 
sec.  28  of  The  Landlord  and  Tenant  Act,  R  S.  0.  ch.  143. 
The  evidence  does  not  support  the  finding  of  the  Chief 
Justice  that  the  plaintiffs  knew  Parsons  was  an  agent  of 
the  company.  The  company  had  not  sanctioned  the  lease, 
and  the  plaintiffs  went  in  under  Parsons,  who  had  no 
authority,  and  they  were  consequently  simply  trespassers. 
The  plaintiffs  were  not  "  sub-tenants  "  or  "  assigns  "  of  the 
tenant.  "  With  the  assent  of  the  tenant "  does  not  arise 
here.  "  Under  "  is  through,  claiming  under,  and  refers  to 
a  chain  of  title. 

Geo.  H.  Kilmer,  contra.  It  is  admitted  the  company 
were  assignees  of  the  lessee.  The  letter  of  the  plaintiffs' 
solicitors  to  the  company  referring  to  "  an  agent  of  yours, 
Mr.  Parsons,"  proves  the  knowledge  by  the  plaintiffs  of 
the  company's  title.  The  possession,  which  should  always 
be  considered  rightful,  was  actual,  and  they  were  in 
"  under"  the  company,  and  the  trial  Judge  has  so  found. 
The  onus  is  on  the  plaintiffs  to  prove  their  case,  and  that 
would  prove  them  to  be  trespassers.  As  against  us,  they 
cannot  set  up  want  of  authority  in  the  agent.  They  sub- 
mitted to  the  distress,  and  did  not  replevy.  I  refer  to 
Fleming  Y.  Gooding,  10  Bing.  549;  Delaney  v.  Fox,  2  C. 
B.  N.  S.  768,  at  774  ;  Doe  d.  Batten  v.  Murless,  6  M.  &  S. 
110  ;  Re  Defoe,  2  0.  B.  623 ;  Re  Dunham,  29  Gr.  258  ;  Gray 
V.  Richford,  2  S.  C.  B.  431  ;  Cooper  v.  Blandy,  4  Moore  & 
Scott,  562,  569,  571  ;  Panton  v.  Jones,  3  Camp.  372  ;  Doe 
d.  Hindly  v.  Ricarhy,  5  Esp.  4.  Even  if  sec.  4,  ch.  26, 
58  Yict.  (0.),  affects  the  right  of  distress  it  is  not  retro- 
spective, and  does  not  apply  to  this  case :  McAreavy  v. 
Hannan,  13  Jr.  C.  L.  B.  70. 
Laidlaiu,  in  reply. 
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Judgment.  December  31,  1895.    Street,  J.  :— 
Street,  J. 

The  letters  from  Messrs.  Laidlaw  &  Co.  to  the  London 
&  Canadian  Loan  Company,  and  to  the  solicitors  for  the 
defendants,  written,  as  the  plaintiff  Farwell  says  they  were, 
by  his  instructions  and  from  information  furnished  by  him, 
are  evidence  supporting  the  finding  of  the  Chief  Justice 
that  the  plaintiffs  rented  the  premises  from  Parsons  as 
agent  for  the  company,  the  assignees  of  the  lease  and  head 
tenants  of  the  defendant.  The  plaintiffs  appear  from  these 
letters  to  have  been  aware  that  Parsons  was  not  himself 
the  owner,  but  that  he  was  acting  merely  as  agent  for  the 
owners,  and  that  his  principals  were  the  London  and  Cana- 
dian Loan  Company. 

The  language  of  the  Act,  sec.  28,  ch.  143,  R.  S.  O.,  in 
defining  the  meaning  of  the  word  "  tenant  "  for  the  pur- 
poses of  this  section  appears  intended  to  include  every  per- 
son in  occupation  of  the  property  who  had  got  there  in 
any  way  by  virtue  of  the  title  passing  under  the  lease  to 
the  original  tenant  however  it  might  be  sub-divided  ;  and 
to  exclude  only  persons  found  in  occupation  under  an 
adverse  title. 

The  plaintiffs  here  obtained  the  keys  from  the  person, 
who  held  them  as  caretaker  for  the  London  and  Canadian 
Company,  and  accepted  a  lease  from  the  person  they 
believed  to  be  acting  for  the  company,  and  paid  rent  to 
him.  They  went  into  possession,  believing  themselves  to 
be  tenants  to  the  company,  and  they  were  under  that 
belief  down  to  the  time  their  goods  were  seized  by  the 
defendant. 

The  way  to  test  the  question  whether  they  were  in 
'*  under "  the  company  or  not  is  to  consider  what  rights 
they  would  have  been  allowed  to  set  up  if  the  com- 
pany had  brought  an  action  against  them  to  recover  pos- 
session. Could  they  have  set  up  title  in  themselves,  how- 
ever good  it  might  have  been,  as  an  answer  to  the  action  ? 

I  think  the  question  is  answered  by  Doe  d.  Johnson  v. 
Baytup,  3  A.  &  E.  188,  in  the  negative.    In  that  case  the 
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lessor  of  the  plaintiff  being  owner  of  a  house  and  garden,  put  Judgment, 
up  a  notice  that  it  was  to  let,  with  a  reference  to  one  Mary  street,  J, 
Batscomb,  with  whom  she  left  the  keys  of  the  house  and 
garden  in  order  that  the  house  might  be  shewn  to  persons 
applying  to  see  it.  The  defendant,  who  claimed  title  to 
the  property  adversely  to  the  lessor  of  the  plaintiff,  bor- 
rowed the  keys  under  the  pretence  of  taking  some  vegeta- 
bles from  the  garden,  and  having  by  means  of  the  keys 
got  into  the  house  and  garden,  refused  to  go  out  again. 
It  was  held  that  having  entered  by  leave  of  the  party  in 
possession  she  could  not  set  up  her  adverse  title,  but  was 
bound  to  deliver  up  the  premises  before  she  could  be 
allowed  to  contest  the  title  of  the  lessor  of  the  plaintiff, 
and  that  there  was  no  distinction  in  this  respect  between 
a  tenant  and  a  mere  licensee. 

That  case  is  referred  to  and  considered  in  the  late  case 
of  Tadman  v.  Henman,  [1893]  2  Q.  B.  168,  in  which  the 
wife  of  the  tenant  had  left  upon  the  premises,  by  his  leave, 
a  hearse  belonging  to  her  as  her  separate  estate,  and  it 
was  held  that  she  was  not  estopped  from  disputing  the 
landlord's  title  to  distrain,  because  the  license  was  merely 
to  leave  the  hearse  upon  the  land,  and  did  not  confer  upon 
her  any  possession  of  or  interest  in  the  land ;  and  the  case 
is  distinguished  upon  this  ground  from  Doe  d.  Johnson  v. 
Baytup.  It  appears  to  me  that  the  only  reason  why  the 
defendant  in  Doe  d.  Johnson  v.  Baytup  could  not  set  up  her 
own  title  was  because,  having  entered  by  the  leave  of  the 
caretaker  of  the  owner,  although  without  any  authority 
from  the  owner,  she  was  in  "  under  "  the  owner,  and  was 
deemed  still  to  be  in  "  under "  the  owner  so  long  as  she 
continued  the  same  possession. 

The  estoppel  is  based  not  on  the  title  obtained  by  the 
lessee  or  licensee,  but  on  the  possession  which  he  obtains 
by  the  lease  or  license,  and  therefore  it  does  not  cease  upon 
the  termination  of  the  interest  obtained  by  the  lessee,  or 
on  the  revocation  of  the  license  of  the  licensee,  but  upon 
the  giving  up  of  the  possession  which  has  been  obtained 
under  the  lease  or  license :  Doe  v.  Mills,  2  A.  &  E.  17 ; 
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Judgment.  Boe  d.  Knight  v.  Smyth,  4  M.  &  S.  348 ;  Pyatt  v.  McKee, 
Street,  J.  3  O.  R  151.  See  also  an  article  dealing  with  the  subject  of 
the  estoppel  of  a  tenant  to  deny  his  landlord's  title  in  vol. 
6  Am.  Law  Keview,  p.  1  (Oct.  1871);  Doe  d.  Marlow  v. 
Wiggins,  4  Q.  B.  367. 

I  cannot  see  how  the  action  of  the  London  and  Canadian 
Loan  Company  taken  after  the  levying  of  the  distress  can 
alter  the  defendant's  rights.  The  plaintiffs  plainly  entered 
into  possession  "  under  "  the  London  and  Canadian  Loan 
Company  within  the  meaning  of  the  authorities,  and  so 
remained  down  to  the  time  of  the  seizure.  It  appears  to 
me  that  the}^  cannot  get  rid  of  the  consequences  of  hav- 
ing done  so,  by  saying  that  they  have  found  out  after 
the  seizure,  that  the  authority  under  which  they  took 
possession  was  defective,  and  that  they  wish  to  retrace  the 
steps  they  took.  Either  they  must  be  allowed  to  do  so 
with  the  result  that  the  defendant  must  be  held  to  have 
been  a  trespasser  a6  initio,  and  liable  in  damages  for  the 
seizure,  or  they  must  bear  the  consequences  of  having 
entered  into  possession  of  the  premises  without  exerci- 
sing proper  caution. 

In  my  opinion  the  plaintiffs  were  in  occupation  of  these 
premises  "  under  "  the  London  and  Canadian  Loan  Com- 
pany at  the  time  of  the  seizure  within  the  meaning  of  the 
Act,  and  their  goods  were  therefore  distrainable  by  the 
defendants  ;  and  the  motion  should  therefore  be  dismissed 
with  costs. 

Falconbridge,  J. : — 

I  find  myself  obliged  to  concur  in  the  judgment  of  my 
brother  Street,  and  I  do  so  with  the  less  reluctance  because 
the  plaintiffs  have,  I  think,  their  remedy  against  those 
who  ought  to  have  paid  the  rent.  See  Edmunds  v.  Wal- 
lingford,  14  Q.  B.  D.  811,  decided  [a  3^ear  after  Herring 
V.  Wilson,  4  O.  R.  607,  and  questioning  England  v.  Mars- 
den,  L.  R.  1  C.  P.  529,  on  the  authority  of  which  the 
judgment  in  Herring  v.  Wilson,  was  mainly  based. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

Garing  et  al.  V.  Hunt  and  Claris. 

Ziien — Mechanics'  Lien — Repairs  hy  Lessee — Interest  of  Lessor — "  Owner ''^ 

— Scenic  Artist.  ^ 

The  lessor  in  a  lease  which  provides  that  certain  repairs  shall  be  done 
by  the  lessee  and  the  cost  deducted  from  the  rent  is  not,  as  regards 
persons  employed  to  do  such  repairs,  an  "owner  "  within  the  meaning 
of  sub-section  3  of  section  2  of  E,.  S.  O.  ch.  126,  the  Mechanics'  Lien 
Act. 

Semble,  a  scenic  artist  is  not  a  "  mechanic,  labourer,  or  other  person,  who 

performs  labour,  etc.,"  under  section  6  (1)  of  the  Act. 
Qucere,  whether  movable  scenery  and  flying  stages  in  a  theatre  are  part  of 

the  freehold. 

This  was  an  appeal  from  a  decision  of  the  Local  Master  Statement, 
at  St.  Thomas  in  a  mechanic's  lien  proceeding. 

The  defendant  Claris  was  the  owner  of  an  opera  house 
in  the  city  of  St.  Thomas  which  he  had  leased  to  the 
defendant  Hunt  'for  five  years  by  a  lease  in  writing  in 
which  the  tenant  agreed  to  do  certain  repairs,  he  being 
allowed  for  them  in  the  rent. 

The  tenant  had  employed  the  two  plaintiffs,  ;who  were 
scenic  artists  and  who  had,  in  fulfilm.ent  of  the  terms  of 
the  lease,  performed  certain  work  in  the  opera  house,  the 
major  portion  of  which  was  painting  scenes  which  ran  in 
and  out  in  grooves  on  the  stage  and  were  removable,  and 
a  small  portion  was  for  painting  panels  on  the  boxes  and 
proscenium,  arch. 

The  evidence  was  conflicting,  the  plaintiffs  testifying 
that  the  defendant  Claris  had  undertaken  to  see  them 
paid,  which  Claris  denied. 

On  this  the  Master  found  that  Claris  was  not  liable. 

From  this  finding  the  plaintiffs  appealed,  and  the  appeal 
was  argued  at  London,  on  November  26th,  1895,  before 
Falconbridge,  J. 

C.  F.  Maxwell,  for  the  plaintiffs.  Claris  was  an  "owner" 
within  the  meaning  of  sub-sec.  3,  sec.  2,  R.  S.  O.  c.  12G, 
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Argument,  because  the  arrangement  under  which  the  tenant  Hunt 
was  to  repair  was  a  contract  independent  of  the  lease,  and 
as  he  was  being  paid  for  the  repairs  he  made  them  as  a  con- 
tractor and  no c  as  a  lessee :  Phillips  on  Mechanics'  Liens, 
3rd  ed.,  161, 163.  This  case  differs  from  Grahams.  Wil- 
liams, 8  0.  R.  478,  and  9  0.  R.  458,  where  the  arrangement 
was  a  mere  license,  not  a  contract.  The  plaintiffs  are  enti- 
tled to  liens  as  wage  earners  under  sec.  6,  (1)  of  the  Act.  The 
scenes  were  fixtures.  The  terms  of  the  lease  make  them 
permanent  improvements,  and  they  were  to  be  treated  as 
part  of  the  building,  and  the  intention  governs:  The  Scottish 
American  Investment  Co.  v.  Sexton,  26  0.  R.  77 ;  Keejfer 
V.  Merrill,  6  A.  R.  121  ;  Stevens  v.  Barfoot,  13  A.  R.  366  ; 
Thomas  v.  Inglis,  7  0.  R.  588 ;  Carson  v.  Simpson,  25  0. 
R.  385.  Many  easily  removable  things  are  fixtures : 
Brown's  Law  of  Fixtures,  4th  ed.,  105,  109. 

J.  A.  Robinson,  for  defendant  Claris.  The  law  is  settled 
in  Graham  v.  Williams,  8  O.  R.  478,  9  0.  R.  458.  The 
property  was  leasehold  and,  under  sub-sec.  2,  sec.  5,  the 
consent  of  the  owner  must  be  obtained  to  make  him  liable. 
Scenic  artists  are  not  mechanics  or  labourers :  sec.  6,  (1). 
The  lease  only  provides  for  permanent  improvements. 

December  30th,  1895.    Falconbridge,  J. : — 

I  am  of  the  opinion  that  Claris  is  not  the  "owner'* 
whose  interest  may  be  charged  within  the  meaning  of 
R.  S.  0.  ch.  126,  sec.  2,  sub-sec.  3. 

The  estate  or  interest  charged  by  the  lien  is  leasehold 
and  is  that  of  Hunt,  and  the  fee  simple  may,  by  sec.  5, 
sub-sec.  2,  with  the  consent  of  the  owner  thereof,  be  sub- 
ject to  said  charge  provided  such  consent  is  testified  by 
the  signature  of  such  owner  upon  the  claim  of  lien  at  the 
time  of  the  registering  thereof,  and  duly  verified. 

There  is  no  such  consent  here,  and  the  clause  in  the 
lease  about  repairs  k)  be  done  to  the  premises  will  not 
avail  the  plaintiffs. 

Nor  can  such  clause  avail  to  make  defendant  Hunt  a 
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contractor  with  defendant  Claris,  nor  to  make  plaintiffs  Judgment, 
sub-contractors  under  defendant  Hunt.  Falconbridge, 

If  it  were  necessary  for  the  decision  of  the  case  I  should 
hold  on  the  principle  of  ejasdem  generis  that  a  scenic 
artist  was  not  a  "  mechanic  labourer  or  other  person  who 
performs  labour,"  etc.,  under  sec.  6,  (1)  of  the  Act. 

In  Pennsylvania  the  movable  scenery  and  flying  stages 
have  been  held  to  be  not  part  of  the  freehold,  nor  subject 
to  the  lien :  The  Olympic  Theatre,  2  Browne  Pa.  275, 
cited  in  Ewell  on  Fixtures,  p.  288,  note  3. 

The  learned  Master  was  quite  right. 

The  appeal  will  be  dismissed  with  costs. 

G.  A.  B. 


[CHANCERY  DIVISION.] 

Re  Canada  Coal  Company. 
Dalton's  Claim. 

Landlord  and  Tenant — Acceleration  Clause — Expiry  of  Lease— Reduction 
of  Rent — Application  of  Provisions  of  Old  Lease. 

A  company  were  assignees  of  a  lease  in  writing  containing  a  provision  for 
the  acceleration  of  six  months'  rent  in  case  the  tenant  became  insolvent. 
Before  the  expiry  of  the  lease  an  arrangement  was  made  between  the 
company  and  the  landlord  for  a  reduction  of  the  rent  after  the  expiry 
of  the  lease,  nothing  being  said  as  to  the  other  terms  : — 

Held,  that  the  arrangement  made  imported  the  terms  of  the  old  lease,  so 
far  as  applicable,  including  the  acceleration  clause. 

This  was  an  appeal  from  a  judgment  of  the  Master-in-  Statement. 
Ordinary,  disallowing  in  part,  the  claim  of  the  landlord  of 
the  Canada  Coal  Company  in  liquidation. 

Charles  C.  Dalton  was  the  owner  of  the  premises  occu- 
pied by  the  company,  who  held  as  assignees  of  a  lease 
in  writing  made  in  pursuance  of  the  Short  Forms  Act 
and  in  which  there  were  special  provisions,  at  a  rental  of 
$2,000  a  year,  and  in  which  lease  was  contained  the  pro- 
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Statement,  vision  in  case  of  bankruptcy  or  insolvenc3^  of  the  lessee 
that  "  the  then  current  and  the  next  current  quarter's 
rent  shall  immediately  become  due  and  payable  and  the 
said  term  shall  immediately  become  forfeited  and  void." 

Previous  to  the  expiry  of  this  lease,  the  company 
arranged  verbally  with  Dalton  that  the  rent  should  be 
reduced  from  $2,000  to  $1,200  a  year,  nothing  being  said 
as  to  the  other  terms  and  they  remained  on  after  the  expi- 
ration of  the  lease,  paying  rent  as  before,  but  at  the  reduced 
amount. 

When  the  company  was  put  into  liquidation,  the  land- 
lord sought  to  prove  a  claim  of  $600  for  the  two  quarter's 
rent  under  the  clause  in  the  lease  referred  to. 

The  Master  disallowed  the  claim,  on  the  ground  that 
what  took  place  at  the  time  of  the  reduction  of  the  rent 
w^as  a  new  demise  or  contract  of  letting,  and  that  the 
terms  of  the  old  lease  formed  no  part  of  the  new  tenancy. 

From  this  ruling,  the  landlord  appealed,  and  the  appeal 
was  heard  on  November  2()th,  1895,  before  Meredith,  J. 

Shepley,  Q.C.,  for  the  appeal.  Upon  the  new  agreement, 
the  rent  was  reduced,  but  the  other  terms  of  the  lease 
remained  as  they  were.  The  law  is  clearly  laid  down  in 
Dighy  v.  Atkinson,  4  Camp.  275  ;  and  Doe  d.  Monch  v. 
GeeJde,  5  Q.  B.  S41.  See  also  Pliillij^s  v.  Miller,  L.  K  10 
C.  P.  at  p.  423  ;  and  Foa's  Law  of  Landlord  and  Tenant,  2nd 
ed.,  302. 

Biggs,  Q.C.,  for  the  liquidator.  When  the  new  arrange- 
ment was  made  as  to  the  amount  of  the  rent  no  agree- 
ment was  made  that  any  of  the  conditions  of  the  old  lease 
should  attach  to  the  new  term.  The  Master  has  found  on 
the  evidence  that  there  was  a  new  lease  between  the  par- 
ties, and  that  will  not  be  disturbed.  The  landlord  never 
attempted  to  take  advantage  of  any  forfeiture  clause,  but 
allowed  the  liquidator  to  take  possession. 

Shepley,  Q.C.,  in  reply.  The  liquidator's  possession  was 
by  arrangement.    (Stopped  by  the  Court.) 
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Meredith,  J. Judgment. 

Meredith,  J. 

The  question  before  the  Master  was,  and  on  this  appeal 
is,  one  of  fact :  What  was  the  agreement  ? 

Ordinarily  a  finding  of  fact  is  hardly  interfered  with ; 
but  here  the  Court  is  in  as  good  a  position  to  consider  the 
question  as  the  Master  was ;  the  case  is  rather  one  of  the 
proper  inference  to  be  drawn  from  the  facts. 

The  company  were  in  under  a  lease  containing  certain  defi- 
nite provisions.  Just  before  the  expiry  of  that  lease  a  new 
arrangement  was  come  to,  the  company  desir  ing  to  continue 
as  tenants,  just  as  before,  to  avoid  the  expense  and  trouble 
of  moving,  if  the  rent  were  reduced.  The  old  term  was 
<ending  and  a  new  term  sought  and  agreed  upon.  If 
the  old  lease  were  not  the  basis  of  the  new  one,  what  was  ? 
What  property  was  demised  ?  And  on  what  terms  and 
conditions  ?  It  surely  was  simply  the  old  lease  for  a  new 
term  at  a  reduced  rental. 

Nothing  was  said  because  the  old  lease  settled  the  terms 
and  they  were  satisfactory  to  both  parties ;  all  that  was 
sought  was  a  reduction  of  the  rent.  There  must  have 
been  something  behind  what  took  place ;  and  that  must 
have  been  the  old  lease.  That  is  the  common  sense  view 
of  the  matter,  and  no  authority  is  needed  to  support  it. 

The  contract  made  related  to  the  old  lease,  and  its  ^ 
terms  were  to  be  imported  as  far  as  applicable.  The 
provision  in  question  was  not  only  applicable  but  usual, 
appearing  in  nearly  all  the  printed  forms  of  leases  so  gen- 
erally used. 

The  appeal  must  be  allowed.  The"  Master  will  deal  with 
the  claim  as  if  the  provision  in  question  were  applicable ; 
that  is  the  only  question  arising  upon  this  appeal.  I  have 
not  to  deal  with  the  effect  of  such  a  finding. 

The  respondent  must  pay  the  costs  of  the  appeal, 

G.  A.  B. 


20— VOL.  XXVII.  O.R. 


154 


THE  ONTARIO  REPORTS. 


[CHANCERY  DIVISION.] 

Garland  v.  The  Corporation  of  the  City  of  Toronto. 

Master  and  Servant—  Workmen's  Compensation  for  Injuries  Act,  1892 — 
65  Vict.  ch.  30  (0.),  sec.  3,  suh-sec.  3  —Negligence  of  Person  to  whose 
Orders  Workmen  bound  to  Conform  -  Custom  of  Business. 

The  plaintiff  was  injured  in  using  a  derrick  in  connection  with  the  con- 
struction by  the  defendants  of  a  building.  It  appeared  that  the  custom 
or  manner  of  conducting  the  work  was  that  the  oldest  man  working  on 
the  derrick  was  understood  to  be  in  charge  of  it,  and  A.  being  such  oldest 
man  and  having  been  ordered  by  the  foreman  of  the  stone  branch  so  to 
lift  a  stone  which  had  by  the  foreman's  orders  been  prepared  in  a  par- 
ticular way  for  lifting  with  "dogs,"  directed  the  plaintiff  to  assist  in 
lifting  the  stone  with  the  "dogs,"  instead  of  having  it  wrapped  in 
chains  as  would  have  been  proper,  and  the  stone  fell  and  injured  the 
plaintiff : — 

Held,  that  A.  was  a  person  in  the  service  of  the  employer  to  whose  orders 
the  plaintiff  "was  bound  to  conform  and  did  conform"  within  the 
meaning  of  55  Vict.  ch.  30,  sec.  3  (0.),  sub-sec.  3. 

Statement.  This  was  an  action  brought  by  Samuel  Garland  against 
the  Municipal  Corporation  of  the  city  of  Toronto,  for 
damages  for  injuries  sustained  while  in  the  employ  of  the 
defendants  under  circumstances  so  far  as  material  to  this 
report,  as  alleged  by  the  plaintiff  in  his  statement  of  claim, 
as  follows : — 

The  defendants  under  their  corporate  powers  were 
engaged  on  September  20th,  1893,  in  erecting  within  their 
municipal  limits  a  building  to  be  used  as  a  Court  House, 
and  engaged  the  plaintiff  to  work  on  the  building  as  a  day 
labourer  :  one  Alfred  Amory  was  also  employed  by  the 
defendants  to  work  at  the  building,  and  was  entrusted  by 
them  on  the  day  mentioned  with  the  superintendence  of 
the  work  of  lifting,  by  means  of  a  derrick,  stone  intended 
for  the  construction  of  the  buildings,  into  wagons  for  the 
purpose  of  being  drawn  into  a  shop  to  be  dressed  before 
being  placed  into  the  walls  of  the  building,  and  it  was  the 
duty  of  the  plaintiff  to  aid  in  such  work  under  the  instruc- 
tion and  superintendence  of  Amory,  who,  in  his  turn,  was 
under  the  direction  of  one  Alexander  Marshall*  in  the 

*As  appears  from  the  judgment  of  Boyd,  C,  Marshall  was  the  head 
stone  cutter,  and  was  foreman  over  the  whole  work  of  the  stone  braiich, 
and  gave  instructions  for  the  lifting  of  the  particular  stone  which  did  the 
injury. — Rep. 
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employ  of  the  defendants  on  the  buildings,  and  who  gave  Statement, 
directions  that  the  stone  should  be  raised  in  the  following 
manner :  A  long  chain  was  suspended  from  the  outer  end 
of  the  boom  of  the  derrick,  to  the  lower  end  of  which  was 
fastened  another  by  both  its  ends,  which  last  mentioned 
chain  ran  through  two  loops  or  holes  of  two  iron  or  steel 
hooks  called  "dogs/'  the  points  of  which  were  fastened  one 
to  each  end  of  the  block  of  stone  by  being  inserted  in 
cavities  in  the  stone  made  for  that  purpose.  The  stone 
was  then,  by  means  of  the  boom,  chain,  and  dogs,  raised 
on  to  the  wagon,  the  stone  above  the  dogs  sustaining  the 
whole  weight  of  the  block.  While  the  plaintiff  was 
engaged  in  working  under  Amory  in  fastening  the  dogs, 
and  otherwise  aiding  in  loading  a  large  block  of  freestone 
on  the  day  mentioned,  in  the  manner  aforesaid,  it  broke 
away  from  the  dogs  whilst  suspended  in  the  air,  and  fell 
on  one  of  the  plaintiff's  feet,  and  crushed  and  seriously 
and  permanently  injured  it;  the  falling  of  the  stone  was 
owing  to  the  defect  in  the  arrangement  of  the  derrick,  in 
the  following  respect:  the  stone  was  too  heavy  to  be  raised 
in  manner  above  described  by  dogs,  and  should  have  been 
secured  in  some  other  manner,  such  as  by  means  of  chains 
or  iron  ropes  tied  round  the  stone  to  prevent  it  from  falling. 
In  consequence  of  the  great  weight  of  the  stone  the  dogs 
tore  channels  through  the  stone  above  them,  by  reason  of 
which  the  stone  dropped  as  aforesaid :  the  said  defect  in 
the  arrangement  of  the  machinery  was  owing  to  the  negli- 
gence of  the  defendants  and  Amory,  and  also  of  Marshall : 
Amory  was  also  guilty  of  negligence  in  ordering  the  stone 
to  be  lifted  in  the  manner  aforesaid,  instead  of  first  causing 
it  to  be  properly  secured  before  raising  it :  the  plaintiff  in 
fastening  the  dogs  in  the  stone  and  holding  on  one  end  of 
the  rope  as  hereinafter  mentioned,  was  bound  to  conform 
and  did  conform  to  the  orders  and  directions  of  Amory : 
another  act  of  negligence  of  the  defendants  which  con- 
tributed to  the  accident  complained  of  was  the  improper 
construction  of  the  derrick  in  the  following  respect  :  The 
mast  thereof  was  not  upright  as  it  should  have  been,  but 
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Statement,  leaned  many  inches  to  the  south,  thus  causing  the  boom, 
with  the  stone,  to  swing  in  that  direction,  whereas  it  was 
necessary,  in  order  to  place  it  where  the  defendants  required 
it  to  be  placed,  that  it  should  be  carried  in  a  northward 
direction,  thus  compelling  the  plaintiff  to  hold  on  to  one 
end  of  the  rope  with  his  hands,  the  other  end  of  w^hich  was 
attached  to  one  of  the  dogs,  and  whilst  the  plaintiff  had 
hold  of  the  rope,  with  the  view  of  keeping  it  tight  and 
moving  the  stone  to  the  place  desired,  the  stone  fell  and 
suddenly  released  the  dogs,  which  flew  up  in  consequence 
and  dragged  the  plaintiff  under  the  stone  before  he  could 
let  go  the  rope,  and  the  stone  fell  on  him  causing  the  injury. 
The  plaintiff  further  alleged  that  the  system  of  lifting  the 
stone  by  the  dogs,  instead  of  using  chains  and  iron  ropes 
was  a  dangerous  and  negligent  system  of  raising  stones 
established  by  the  defendants,  or  which  the  defendants 
negligently  permitted  to  be  established  and  used  in  con- 
nection with  the  work  of  erecting  the  buildings. 

The  defendants  alleged  in  their  statement  of  defence, 
that  the  plaintiff  had  supervision  of  the  work  of  raising 
the  stone  in  question,  and  that  he  was  not  bound  to  con- 
form and  did  not  conform  to  the  orders  and  directions  of 
Amory. 

The  action  was  tried  at  Toronto  before  Meredith,  J., 
and  a  jury,  on  October  16th,  1895. 

The  plaintiff's  evidence  so  far  as  material,  is  stated  in 
the  judgment  of  Boyd,  C. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  learned 
Judge  dismissed  the  action,  and  in  the  course  of  his  obser- 
vations to  the  jur}^  before  doing  so,  said,  referring  to  the 
provision  of  the  Workmen's  Compensation  for  Injuries  Act, 
1892,  55  Vict.  ch.  30  (0.),  sec.  3,  sub-sec.  3:  "I  do  not  think 
there  is  any  evidence  to  go  to  you  that  the  man  Amory 
was  in  any  sense  a  superintendent  of  that  character.  As 
he  tells  us,  as  the  whole  of  the  facts  shew,  he  was  a  com- 
mon workman  there,  engaged  with  this  plaintiff,  he  doing 
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one  part  of  the  work,  the  plaintiff  doing  another  part  of  Statement, 
the  work,  a  boy  at  the  engine  doing  a  third  part  of  the 
work,  Marshall  being  the  foreman  of  them  all,  and  having 
the  superintendence  in  connection  with  tjiis  provision  of  - 
the  Act.  Now,  if  negligence  on  the  part  of  Marshall  had 
been  proved,  I  think  there  would  have  been  a  case  to  sub- 
mit to  you,  but  where  is  there  a  tittle  of  evidence  that 
Marshall  did  anything  that  was  negligent  ?  Here  were 
these  men  carrying  on  this  work  from  day  to  da}^  know- 
ing as  well  as  Marshall  how  it  ought  to  be  done,  having 
the  chain  there,  and  according  to  the  plaintiff's  statement 
always  using  that  chain  except  upon  the  occasion,  and 
Marshall  says  'move  that  stone.'  That  does  not  mean  to  go 
and  move  it  negligently.  That  is,  to  move  that  stone  in  a 
proper  manner.  If  these  persons  had  been  in  the  habit,  to 
Marshall's  knowledge  and  with  his  consent,  and  still  more 
strongly,  if  by  his  direction,  of  so  lifting  the  stones,  and  he 
had  then  told  them  to  move  that  stone,  I  should  have  left  it 
to  you  to  say  whether  or  not  he  had  given  an  order  to  move 
that  stone  in  the  way  in  which  the  plaintiff  did  move  it. 
But  there  is  no  evidence  of  that  character,  nothing  to  shew 
that  Marshall  knew  of  the  position  of  the  stone ;  nothing 
whatever  to  shew  that  he  knew  the  quarrymen  had  made 
these  holes  in  the  stone  ;  nothing  but  the  simple  order  to 
go  and  move  that  stone.  It  seems  to  me  quite  impossible 
to  say  that  there  was  any  negligence  on  his  part  in  doing 
that,  and  quite  idle,  I  think,  to  contend  that  Amory  had 
any  such  superintendence  as  the  Act  provides  for.  For 
the  Act  says  that superintendent "  shall  be  construed  as 
meaning  "  such  general  superintendence  over  workmen  as 
is  exercised  by  a  foreman,  or  person  in  like  position 
to  a  foreman,  whether  the  person  exercising  superinten- 
dence is  or  is  not  ordinarily  engaged  in  manual  labour." 
Then  the  third  provision  is  for  recovery  in  a  case  of 
this  kind  where  the  injury  is  caused  "  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer, 
to  whose  orders  or  directions  the  workman  at  the  time  of 
the  injury,  w^as  bound  to  conform  and  did  conform,  where 
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Statement,  such  injury  results  from  his  having  so  conformed."  I  fail  to 
see  any  order  to  raise  this  stone  in  the  manner  in  which 
these  two  men  improperly  attempted  to  raise  it.  It  was, 
so  far  as  the  evidence  goes,  their  own  doing,  and  most 
unfortunately  the  plaintiff's  own  undoing.  However,  much 
as  we  sympathize  with  him,  we  have  no  right  to  give  him 
damages  unless  the  defendants  are  legally  answerable  for 
them.  There  does  not  seem  to  me  to  be  anything  like 
the  giving  of  an  order  by  Amory  even.  Amory  did  that 
which  is  of  common  occurrence,  being  the  oldest  man  in 
that  branch  of  the  work,  he  carried  the  orders  to  the 
others,  saying,  "  that  is  what  we  are  to  do."  They  do  it 
of  their  own  will.  It  seems  to  me  there  is  no  ground 
whatever  for  claiming  upon  the  evidence  adduced  here, 
that  this  plaintiff  was  ordered  to  do  that  work  in  the  way 
in  which  he  did  do  it ;  nor  that  there  was  any  such  order 
given  to  him  that  he  was  bound  to  conform  and  did  con- 
form to." 

The  plaintiff  on  December  16th,  1895,  moved  before  the 
Chancery  Divisional  Court  by  way  of  appeal,  upon  the 
ground,  amongst  others,  that  it  should  have  been  left  to 
the  jury  to  find  as  a  matter  of  fact  whether  or  not  Amory 
who  had  charge  of  the  derrick  in  question,  had  superin- 
tendence of  the  derrick  so  as  to  render  the  defendants 
liable  for  the  directions  given  by  him  to  the  plaintiff,  who 
conformed  and  was  bound  to  conform  to  them,  which 
caused  the  accident  in  question ;  whether  or  not  Marshall 
or  some  other  employee  of  the  defendants,  had  not  such 
superintendence  of  the  derrick  as  to  render  the  defendants 
liable  for  the  directions  given  by  Marshall,  or  some  other 
of  the  defendants'  employees  which  caused  the  accident  in 
question,  and  to  whose  directions  the  plaintiff  conformed 
and  was  bound  to  conform. 

The  motion  was  argued  on  December  16th,  1895,  before 
Boyd,  C,  and  Robertson,  J. 

Clark,  for  the  motion.  "  Bound  to  conform  "  in  55  Vict, 
ch.  30,  sec.  3,  sub-sec.  3,  covers  what  we  have  here,  viz., 
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the  custom  in  the  yards  :  Milward  v.  The  Midland  R.  W,  Argument. 
Co.,  16  Q.  B.  D.  68  ;  Dolan  v.  Anderson  and  Lyall,  22  Sc. 
L.  R  529 ;  Wright  v.  Walls,  3  Times  L.  R.  779 ;  Wild  v. 
Waygood,  [1892]  1  Q.  B.  783  ;  Mullin  v.  Northern  Mill  Co., 
53  Minn.  29  ;  Osborne  v.  Jackson,  11  Q.  B.  D.  619. 

Fullerton,  Q.  C,  for  the  defendants.  This  is  a  case 
where  two  workmen  being  in  equal  position,  one  assumes 
to  give  an  order,  and  the  other  chooses  to  obey.  Amory 
was  not  in  position  of  foreman.  The  plaintiff  conformed 
to  an  order  which  he  knew  was  wrong.  If  the  work  had 
been  done  in  the  usual  way,  the  accident  would  never 
have  happened.  Can  a  workman  by  assuming  to  give 
orders  without  any  authority,  and  the  other  assuming  to 
obey,  place  the  master  in  a  position  of  liability  ?  And  the 
reason  for  the  plaintiff's  obedience  comes  simply  to  this, 
that  Amory  had  been  working  previously  to  the  plaintiff : 
Howard  v.  Bennett  &  Son,  60  L.  T.  ]  52 ;  S.  C,  58  L.  J. 
(Q.  B.)129. 

December  17th,  1895.    Boyd,  C.  :— 

After  a  careful  perusal  of  the  evidence,  I  have  been  led 
to  think  that  this  case  should  have  been  submitted  to 
the  jury. 

The  accident  occurred  in  the  handling  of  a  derrick,  which 
according  to  the  evidence  was  in  the  charge  of  a  man  called 
Amory  ;  the  evidence  which  goes  to  shew  this  is  somewhat 
of  an  inferential  character,  j^et  still  such  as  was  proper 
for  thejury  to  pronounce  upon.  We  may  gather  from  the 
manner  in  which  the  business  was  conducted,  in  how  far 
Amorj^  was  in  charge  of  the  derrick.  He  says  that  the 
manner  or  custom  of  the  work  was  that  the  oldest  man 
working  upon  the  derrick,  was  understood  to  be  in  charge 
of  it. 

The  work  done  by  the  derrick  was  subsidiary  to  the 
work  of  the  stone  masons,  and  the  foreman  of  the  stone 
work  was  in  the  habit  of  giving  instructions  to  Amory  as 
to  what  was  to  be  done,  and  these  Amory  was  in  the  habit 
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Judgment,  of  directing  his  assistants  to  carry  out.    Generally  the- 
Boyd,  C.    evidence  shews  that  Amory  directed  the  work  on  this 
derrick,  "  the  yard  derrick,"  and  gave  the  signals  for  its 
operation  by  machinery. 

Now  Marshall  was  the  head  stone  cutter,  and  he  was 
foreman  over  the  whole  work  of  the  stone  branch.  He 
gave  instructions  for  the  lifting  of  the  particular  stone 
which  did  the  injury.  The  way  was  for  him  to  mark  the 
stone  to  be  lifted.  On  this  occasion  at  the  very  time  Mar- 
shall ^was  telling  Amory  to  go  and  lift  "  that  stone  "  for 
the  quarrymen,  one  of  the  men  was  putting  holes  in  the 
sides  of  the  stone  for  the  purpose  of  lifting  it  by  means 
of  dogs.  The  evidence  as  given  leads  to  the  manifest  con- 
clusion that  this  was  being  done  under  the  eyes  of  Marshall, 
as  he  marked  the  stone  and  directed  its  being  lifted. 
This  is  the  meaning,  I  think,  of  a  rather  confused  part  of 
the  evidence,  where  Amory  says  that  he  lifted  this  stone 
with  the  dogs  by  Marshall's  orders,  because  of  the  holes 
being  put  in  by  the  quarrymen. 

But  apart  from  this,  it  is  proved  that  this  particular 
stone  was  prepared  with  holes  to  be  lifted  by  the  ,dogs  by 
a  quarryman  under  Marshall's  orders ;  and  that  Amory 
who  had  charge  of  the  derrick,  overruled  the  plaintiff's 
objections  to  lifting  this  stone  with  dogs  by  relying  upon 
the  fact  that  the  quarrymen  had  put  these  holes  in  the 
stone  and  thus  indicated  that  it  was  one  to  be  handled  by 
dogs  instead  of  being  wrapped  in  chains.  So  to  handle 
this  stone  was  an  improper  direction,  though  the  plaintiff 
did  not  know  it  was  dangerous  as  it  proved  to  be. 

The  manner  in  which  the  business  was  conducted,  would 
seem  to  indicate  that  Amory  was  understood  all  round 
and  by  everybody  to  be  in  charge ;  that  the  foreman  was 
cognizant  of  and  sanctioned  that  way  of  doing  the  work ; 
and  that  it  may  be  fairly  said  that  orders  given  by  Amory 
in  handling  stones,  which  the  foreman  directed  him  to 
move,  were  such  as  his  assistant  was  obliged  to  conform 
to  within  the  meaning  of  the  statute.  There  is  evidence 
that  the  foreman  told  the  plaintiff  to  [help  Amory  on  this 
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derrick  work.  Amory  says  he  had  charge  of  the  derrick,  J^<ig 
and  that  the  plaintiff  assisted  him.  And  the  plaintiff  says  Boyd 
that  Amory  told  him  or  ordered  him  to  fasten  the  dogs  on 
the  stone — though  this  appears  to  be  at  variance  to  state- 
ments of  his  on  an  earlier  examination.  Still  the  matter 
of  credibility  is  for  the  jury ;  and  there  would  be  an  im- 
plied direction  to  fasten  the  dogs,  as  part  of  the  usual 
course  of  business. 

There  is  no  clear  case  made  out  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  far  as  the  evidence  has 
gone  ;  and  altogether  my  conclusion  is,  that  the  case  should 
go  down  to  be  fully  tried  out. 

I  would  cite  as  authorities  for  the  above  conclusion,  the 
cases  of  Milward  v.  The  Midland  R.  W.  Go.,  14  Q.  B.  D. 
68 ;  and  Dolan  v.  Anderson  and  Lyell,  12  Rettie  804 ;  S.  C, 
22  Sc.  L.  R  529,  which  is  much  in  point  on  the  original 
of  our  section  3,  sub-section  3  of  the  Act. 

An  order  may  be  implied  from  the  ordinary  course  of 
business,  and  so  may  the  fact  that  a  fellow- workman  is  in 
charge  of  a  particular  branch  of  work  in  such  wise  that 
his  assistants  are  required  to  conform  to  his  way  of  doing 
things,  and  ordering  things  to  be  done  :  Wild  v.  Waygood, 
[1892]  1  Q.  B.,  at  pp.788,  791. 

The  plaintiff  should  get  the  costs  of  the  last  abortive 
trial  and  of  this  motion,  as  he  has  been  twice  nonsuited, 
and  has  still  to  get  to  the  jury  after  great  expense  has 
been  incurred. 

Robertson,  J. — I  fully  concur  in  the  foregoing, 

A.  H.  F.  L. 

This  case  has  been  argued  before  the  Court  of  Appeal  and  stands  for 
judgment.— Rep. 
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Quebec  Bank  v.  Taggart  et  al. 

Chose  in  Action — Absolute  Assignment — Secret  Defeasance — Subsequent 
Assignment  for  Value  without  Notice — Equities. 

Where  a  non-negotiable  chose  in  action  is  absolutely  transferred  by 
writing  for  value,  and  the  transferee  again  absolutely  assigns  it  for 
valuable  consideration  to  another  person,  who  takes  without  notice,  he 
obtains  a  valid  title  to  it,  free  from  any  latent  equity  between  the 
original  assignor  and  assignee. 

In  re  Agra  and  Masterman's  Bank,  L,  R.  2  Ch.  at  p.  397,  specially 
referred  to. 

Statement.  This  was  an  interpleader  issue  directed  to  be  tried 
between  the  Quebec  Bank,  as  plaintiffs,  and  Jane  Ann 
Taggart,  the  widow,  and  the  children,  of  the  late  James 
Leslie  Taggart,  deceased,  as  defendants,  the  question  to  be 
tried  being  whether  the  plaintiffs  were  entitled  to  the  sum 
of  $1,000  secured  by  a  certain  policy  of  life  insurance, 
number  2598,  in  the  Federal  Life  Assurance  Company  of 
Ontario,  on  the  life  of  James  Leslie  Taggart,  deceased, 
paid  into  Court  by  the  company,  less  the  costs  of  the 
company  in  connection  with  their  application  to  pay  the 
same  into  Court,  taxed  at  the  sum  of  $48.09  (includino; 
the  sum  of  $49.50  and  interest  from  the  13th  December, 
1891,  at  six  per  cent,  per  annum,  and  such  sums  as  had 
been  since  paid  by  the  plaintiffs  or  one  John  Cloy  for 
premiums  on  such  policy,  with  interest,  to  which  the 
defendants  admitted  the  plaintiffs  were  entitled),  under 
and  by  virtue  of  an  alleged  assignment  of  said  policy 
from  James  Leslie  Taggart  to  John  Cloy,  dated  the  13th 
October,  1891,  and  another  alleged  assignment  thereof 
from  John  Cloy  to  the  plaintiffs,  dated  the  4th  January, 
1892. 

The  issue  was  tried  before  Ferguson,  J.,  and  a  jury  at 
Welland  on  the  30th  October,  1895,  when  the  ]\iYy  returned 
a  verdict  for  the  defendants. 

The  policy  in  question  was  issued  to  James  L.  Taggart 
on  the  1st  September,  1886,  and  he  on  the  13th  October, 
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1891,  assigned  it  to  John  Cloy  by  the  following  indorse-  Statement.^ 
ment  thereon :  "  For  valuable  consideration,  I  hereby 
transfer,  set  over,  and  assign  unto  John  Cloy  all  my  right, 
title,  and  interest  in  the  within  policy,  and  in  all  benefits 
or  bonuses  to  be  derived  therefrom,  and  I  appoint  the  said 
John  Cloy  my  attorney  for  the  collection  of  the  same,  and 
when  the  said  policy  becomes  a  claim,  the  said  claim 
shall  be  paid  to  him." 

The  assignment  was  notified  to  the  Federal  Life  Assur- 
ance Company  and  assented  to  by  them  on  the  14th 
October,  1891. 

On  the  14th  January,  1892,  John  Cloy,  by  an  indorse- 
ment on  the  policy,  in  the  same  terms  as  the  assignment 
from  Taggart  to  him,  assigned  his  right  and  title  in  the 
policy  to  the  plaintiffs,  which  assignment  was  notified  and 
assented  to  by  the  insurance  company  on  the  4th  Sep- 
tember, 1892. 

Taggart  died  in  May,  1895,  and  five  or  six  weeks  after 
his  death  one  of  his  sons  found  in  a  desk  belonging  to  his 
father,  an  envelope  containing  a  document  written  and 
signed  in  pencil  (bearing  date  the  same  day  as  the  assign- 
ment to  Cloy),  as  follows : 

^'Thorold,  Oct.  13/91. 
''I,  John  Cloy,  this  13  Day  of  October  Do  except  and 
take  a  Life  Policy  of  1000  dollars  on  the  life  of  James  L. 
Taggart  of  the  Town  of  Thorold  to  Hold  as  security  for  a 
cirtin  amount  now  due  me  of  $49.50  cts  to  be  Paid  from 
said  policy  2598  from  the  Federal  Life  Association  of 
Ontario  Head  Office  Hamilton,  and  further  do  agree  to 
keep  said  Policy  2598  in  good  standing  by  paying  all 
regular  quarter  yearly  payments  notices  sent  from  said 
Office  at  Hamilton  for  renewalls  of  said  Policy  2598  and  to 
receive  at  the  end  of  James  Taggart  life  to  re^sive  all  such 
mone}-  paid  with  6  per  cent  from  the  time  of  payment  to 
the  end  of  the  said  J.  L.  Taggart  Life  and  all  above  my 
Clame  to  be  paid  to  his  wife  if  alive  or  to  his  children 
Lilly,  Jiney,  James  A.  and  Wesley  Ross  Taggart  and  fur- 
ther does  he  agree  to  pay  the  sum  of  $900  to  the  within 
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Statement.  n;imed  in  case  I  do  let  said  policy  2598  elaps  on  account 
of  not  keeping  said  Policy  2598  regerualy  renewed  prim^ 
ions  paid  up  or  caused  to  be  paid.  All  this  i  fully  agree 
to  Do.  John  Cloy." 

The  evidence  as  to  who  wrote  the  body  of  the  agree- 
ment was  all  given  on  behalf  of  the  defendants,  shewing 
>  that  it  was  in  the  handwriting  of  the  late  James  L.  Tag- 

gart;  and  also  that  the  following  indorsement  on  the 
envelope  which  contained  the  agreement  w^hen  found,  viz., 
"  James  L.  Taggart  or  Cloy's  agreement  to  the  end  yours 
respectively,"  was  likewise  in  the  handwriting  of  Taggart. 

The  question  submitted  to  the  jury  was  whether  the 
signature  to  this  agreement  was  that  of  John  Cloy  or  not. 
Much  evidence,  both  of  an  expert  character  and  otherwise, 
and  including  a  comparison  of  the  signatures  of  Cloy 
admitted  to  be  genuine — some  of  them  in  pencil — with 
the  signature  in  question,  was  submitted  to  the  jury,  who 
by  their  verdict  found  that  the  signature  was  Cloy's. 

The  plaintiffs  moved  to  set  aside  the  verdict  and  the 
judgment  directed  to  be  entered  thereon  for  the  defendants, 
"  on  the  ground  that  the  defendants  are  estopped  from 
shewing  that  there  was  another  contract  or  agreement 
setting  out  the  terms  upon  which  the  policy  upon  the  life 
of  James  L.  Taggart,  deceased,  was  assigned  or  transferred 
by  him  to  John  Cloy,  as  against  the  plaintiffs,  who  are 
holders  thereof  for  value  without  notice  of  such  other 
contract,  under  an  assignment,  absolute  in  form,  from  said 
James  L.  Taggart  to  said  Cloy,  who  was  allowed  by  said 
Taggart  to  receive  and  hold  such  assignment,  absolute  in 
form,  which  might  come  into  the  hands  of  parties  having 
no  notice  of  the  trust  upon  which  the  jury  found  he  held 
the  same,  and  the  plaintiffs  having  actually  acquired  the 
same  and  advanced  moneys  to  the  said  Cloy  thereupon, 
relying  upon  the  fact  that  he  was  the  absolute  owner 
thereof;  or  for  a  new  trial  on  the  ground  of  misdirection 
on  the  part  of  the  learned  trial  Judge  in  charging  the  jury 
that  the  only  alternatives  for  them  to  find  were :  '  Did 
Cloy  sign  the  agreement  in  dispute,  or  did  James  L.  Tag- 
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gart  forge  his  name  thereto  ? '    And  on  the  further  ground  Statemt;at, 
that  the  verdict  is  against  evidence  and  the  weight  of 
evidence." 

The  motion  was  argued  before  a  Divisional  Coui't  com- 
posed of  Rose  and  MacMahon,  J  J.,  on  the  5th  Decem- 
ber, 1895. 

H,  H.  Collier,  for  the  plaintiffs,  referred  to  Combes  v. 
Chandler,  33  Ohio  St.  178 ;  Moore  v.  Metropolitan  Nat- 
ional Bank,  55  N.  Y.  41,  46,  47 ;  Bigelow  on  Estoppel,  5th 
ed.,  p.  562. 

Aylesworth,  Q.C.,  for  the  defendants,  cited  Cundy  v. 
Lindsay,  3  App.  Cas,  459. 

January  11,  1896.    MacMahon,  J.  (after  setting  out  the 
facts  as  above)  : — 

Although  the  assignment  executed  by  Taggart  on  the 
back  of  the  policy  is  absolute  as  to  all  the  insured's  inter- 
est therein,  yet,  the  jury  having  found  that  Cloy  executed 
the  agreement  of  defeasance,  it  was  urged  that  that 
created  an  equity  between  Cloy  and  Taggart,  and  that 
Cloy  could  only  assign  to  the  bank  subject  to  such  equity ; 
that  is,  that  Cloy  could  not  assign  any  greater  interest 
than  the  agreement  between  himself  and  Taggart  gave 
him. 

Assent  cannot  be  given  to  the  argument  thus  advanced. 
Lord  Cairns  in  Re  Agra  and  Masterma7LS  Bank,  L.  R. 
2  Ch.  at  p.  397,  thus  states  the  law  :  "  Generally  speaking, 
a  chose  in  action  assignable  only  in  equity  must  be 
assigned  subject  to  the  equities  existing  between  the  ori- 
ginal parties  to  the  contract ;  but  this  is  a  rule  which  must 
yield  when  it  appears  from  the  nature  or  terms  of  the  con- 
tract that  it  must  have  been  intended  to  be  assionable 
free  from  and  unaffected  by  such  equities."  And  in 
Pollock  on  Contracts,  5th  ed.,  p.  214,  the  author,  after 
quoting  the  above  statement  of  Lord  Cairns,  says  :  "  Where 
assignees  of  a  chose  in  action  are  enabled  by  statute  to  sue 
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Judgment,  at  law,  similar  consequences  may  be  produced  by  way  of 
MacMahon,  estoppel :  Wehh  V.  Heme  Bay  Commissioners,  L.  R.  5 
Q.  B.  642 :  which  really  comes  to  the  same  thing,  the  doc- 
trine of  estoppel  being  a  more  technical  and  definite 
expression  of  the  same  principle."  And  the  rule  of  law  is 
thus  stated  in  Bigelow  on  Estoppel,  5th  ed.,  p.  562 :  "  If  a 
man  purchase  bond  fide  and  for  value  an  unnegotiable 
chose  in  action  from  one  upon  whom  the  owner  has  by 
assignment  or  otherwise  conferred  the  apparently  absolute 
ownership,  he  obtains  a  valid  title  against  the  real  owner, 
supposing  the  act  of  purchase  to  have  been  induced  by 
such  act  of  the  owner." 

In  Redfearn  v.  Ferrier,  1  Dow  H.  L.  50,  Lord  Chancellor 
Eldon,  at  pp.  72-3,  said  that  if  latent  equities  were 
allowed  to  prevail  against  assignations,  the  effect  would 
be  that  nothing  could  ever  be  assigned,  and  he  had  found 
no  case  or  authority  "of  any  kind  to  support  this  position — 
that  an  intimated  assignation  might  be  defeated  by  a  latent 
equity,  which  as  being  latent  ex  necessitate  could  not  be 
intimated.  And  in  Moore  v.  Metropolitan  National  Bank, 
•  55  N.  Y.  at  p.  47,  the  point  under  discussion  is  thus  clearly 
and  concisely  dealt  with  :  "  Where  one,  known  to  be  the 
owner  of  shares  or  chattels,  delivers  to  another  the  scrip  or 
possession  of  the  chattels,  together  with  an  absolute  writ- 
ten transfer  of  all  his  title  thereto,  he  thereby  enables 
him  to  hold  himself  out  as  owner,  and,  as  such,  obtain 
credit  upon  and  make  sales  of  the  property  ;  and  if,  after 
he  had  so  done,  the  owner  was  permitted  to  come  in  and 
assert  his  title  against  those  dealing  upon  the  faith  of 
these  appearances,  the  dishonest  might  combine  and  prac- 
tise the  grossest  frauds."  And  Mott  v.  Clark,  9  Penn.  St. 
399,  is  also  a  very  instructive  case. 

The  terms  of  the  assignment  indorsed  on  the  policy  and 
executed  by  Taggart  are  such  as  clearly  indicate  that  the 
assignment  was  intended  to  be  unaffected  by  any  equities 
which  may  have  existed  between  the  parties  to  it. 
And  the  assignment  clothed  Cloy  with  authority  to  deal 
with  the  policy  and  dispose  of  it  absolutely  to  any  one 
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taking  it  for  value  without  notice  of  the  agreement.    And,  Judgment, 
as  it  was  not  pretended  that  the  bank  had  any  notice  of  the  MacMahou,. 
agreement,  it  has  to  be  seen  whether  the  bank  stood  in 
the  position  of  one  giving  value  to  Cloy  for  the  assign- 
ment to  it  of  the  policy. 

Cloy  had  been  keeping  his  account  with  the  Quebec 
Bank  for  many  years  prior  to  his  assigning  the  policy  to 
it,  and  he  was  at  that  time  largely  indebted  to  the  bank 
for  which  it  held  customers'  paper  of  Cloy  indorsed  by  him 
for  part  of  the  indebtedness,  and  also  held  as  security  an 
assignment  of  a  policy  on  Cloy's  life  for  S15,000  or  $16,000 
— on  which  the  insurance  company  had  lent  Cloy  $2,000  or 
$3,000. 

The  assignment  from  Cloy  of  the  Taggart  policy  was 
brought  to  the  bank  on  or  about  the  day  it  bears  date — 
the  4th  January,  1892 — by  Mr.  Shaw,  one  of  the  bank's 
solicitors,  the  assignment  being  the  voluntary  act  of  Cloy, 
as  the  bank  was  not  at  that  time  pressing  him  or  demand- 
ing further  security — at  least  for  his  past  indebtedness. 

Mr.  Crombie,  the  manager  of  the  bank,  said  that  the 
Taggart  policy  was  assigned  to  the  bank  as  collateral  secu- 
rity for  advances.  And  at  the  conclusion  of  his  evidence, 
in  reply  to  questions,  Mr.  Crombie  said  : — 

"  Mr.  Collier — Do  you  say  that  you  made  any  further 
advance  on  the  strength  of  getting  this  policy  ? 

Mr.  Aylesworth  objects. 

His  Lordship — If  that  is  on  the  question  of  consider- 
ation to  the  bank  for  the  assignment  of  the  policy,  that  is 
unnecessary. 

Mr.  Collier— These  notes  Mr.  Aylesworth  refers  to,  on 
the  6th,  what  would  you  say  as  to  whether  or  not  the 
advances  made  on  these  dates  were  prompted  by  you  hav- 
ing got  this  policy  ? 

Mr.  Aylesworth — I  do  not  think  that  is  a  proper 
question. 

His  Lordship — Had  you  any  special  reason  for  making 
the  advances  on  the  6th  January  ?    A. — Well,  I  can  say 
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Judgment,    that  the  advances  at  that  time  and  at  all  future  times — Mr. 
MacMahon,  Cloy  was  getting  advances  frequently,  from  time  to  time, 
and  they  were  always  based  upon  us  having  more  security 
from  time  to  time.    He  knew  that  these  advances  would  be 
more  easy  for  him  to  put  through  if  he  had  more  security. 

Mr.  Aylesworth — You  made  all  your  advances  on  the 
faith  of  your  security  ?    A. — More  or  less. 

Q — According  to  the  faith  you  had  in  your  securities  ? 
A.— Yes." 

The  advances  spoken  of  as  being  made  by  the  bank  to 
Cloy  of  the  6th  January,  1892,  were  the  discounting  by 
the  bank  of  Cloy's  own  note,  to  which  was  attached  two 
notes  of  Cloy's  customers,  for  $162.06  and  $186.31,  as  col- 
lateral security.  And  it  appears  that  after  the  assignment 
of  the  Taggart  policy  the  bank  made  advances  from  time 
to  time  to  Cloy — sometimes  for  small  amounts  on  his  own 
note — the  advances  being  made  more  or  less  readily 
according  to  the  extent  of  the  security  furnished  by  Cloy 
to  the  bank.  And  Cloy  says  he  offered  the  assignmeiit  to 
■  the  bank  in  order  that  he  might  get  further  advances. 
According  to  Mr.  Crombie's  evidence,  the  bank  has  col- 
lected all  the  customers'  paper  belonging  to  Cloy  that  was 
any  good,  and  the  only  security  for  the  payment  of  Cloy's 
indebtedness  is  the  policy  on  his  (Cloy's)  life  and  the 
money  arising  out  of  the  Taggart  policy. 

The  only  evidence  before  us  is  that  the  policy  was 
assigned  by  Cloy  that  he  might  the  more  readily  obtain 
further  advances,  and  that  further  advances  w^ere  made  on 
the  strength  of  its  being  a  security  to  which  the  bank 
could  look. 

The  assignment  was,  therefore,  for  valuable  consider- 
ation, and,  as  it  was  without  notice  of  the  agreement  of  de- 
feasance given  by  Cloy  to  Taggart,  the  judgment  directed 
to  be  entered  for  the  defendants  must  be  set  aside  and 
judgment  directed  to  be  entered  for  the  plaintiffs  with 
costs. 
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Rose,  J.  : —  Judgment. 

Rose,  J. 

I  agree  that  the  plaintiff  must  succeed. 

I  am  quite  unable  to  distinguish  this  case  from  that  of 
Martindale  v.  Taylor  (unreported).  The  appeal  was  from 
the  County  Court  of  the  county  of  York  to  the  Court  of 
Appeal,  and  the  appeal  book  may  be  found  in  the  bound 
appeal  cases,  vol.  11,  November,  1878.  There  the  Court 
held  that  the  vendor  of  show  cases  was  estopped  as  against 
a  sub-vendee  from  claiming  the  cases  under  a  rent  or  lien 
contract,  which  provided  that  the  property  should  not  pass 
until  payment  of  the  purchase  money,  because  that  the 
vendor  gave  the  vendee  an  invoice  receipted  as  follows :  ^ 

Settled  by  note  at  six  months ;"  the  sub-vendee  swearing 
that  he  purchased  the  cases  on  the  vendee's  rf^presentation 
that  they  were  free  from  any  lien,  and  the  production  of 
the  receipted  invoice  as  evidence  of  the  fact.  There  the 
legal  title  to  the  property  as  between  the  parties  was  in 
the  vendor;  yet  the  Court  held  that  he  was  by  such 
receipt  estopped  from  setting  up  the  fact.  Any  difierence 
between  the  cases  makes  in  the  plaintiff's  favour  in  that 
case. 

The  learned  Judge  of  the  County  Court  in  his  judgment 
in  that  case  said : — "  If  the  plaintiff  had  not  furnished 
Glensor  with  the  receipted  invoice,  and  kept  the  order  and 
agreement  in  his  own  possession.  Walker  v.  Hyman,  1 
A.  R.  345,  and  the  other  cases  would  cover  the  present 
case."    Dyer  v.  Pearson,  8  B.  &  C.  28,  is  there  referred  to. 

I  agree  that  there  must  be  judgmenc  for  the  plaintiff 
with  costs. 

E.  B.  B. 
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[COMMON  PLEAS  DIVISION.] 

Re  McCabe  V.  Middleton. 

The  Ancient  Order  of  United  Workmen, 

Garnishees. 

Division  Courts — Garnishee  Proceedings — "  Came  " — "  Action  " — 
Jurisdiction. 

A  garnishee  summons  before  judgment  in  a  Division  Court  may  be  issued 
out  of  the  Division  in  which  the  garnishee  lives  or  carries  on  business, 
notwithstanding  that  the  cause  of  action  does  not  arise  and  the  primary 
debtor  does  not  reside  or  carry  on  business  therein. 

A  garnishee  proceeding  under  section  185  of  the  Division  Courts  Act  is 
an  "  action  "  or  a  "  cause  "  within  the  meaning  of  section  87,  and  may 
be  transferred,  from  a  wrong  to  the  proper  forum,  under  the  last  men- 
tioned section. 

Hobson  V.  Shannon,  26  0.  R.  554  ;  Re  McLean  v.  McLeod,  5  P.  K.  467, 
and  Re  Tipling  v.  Cole,  21  0.  R,  276,  specially  referred  to. 

Statement.  This  was  a  motion  for  an  order  for  a  mandamus  to 
the  Judge  of  the  Third  Division  Court  of  the  county  of 
Elgin,  to  proceed  with  the  trial  of  a  cause  in  which  P. 
McCabe  was  primary  creditor — EHzabetli  Middleton  was 
primary  debtor  and  the  Ancient  Order  of  United  Work- 
men, Lodge  302,  Toronto,  of  said  Order,  and  A.  E.  Porch, 
Recorder  of  said  Lodge,  were  garnishees. 

The  action  was  originally  brought  in  the  Tenth  Division 
Court  of  the  county  of  York,  to  recover  the  amount  of  a 
promissory  note  made  in  the  town  of  Orangeville,  and 
payable  at  a  bank  there  by  the  primary  debtor,  who,  it 
was  admitted,  did  not  reside  in  the  county  of  Elgin. 

The  head  office  of  the  Ancient  Order  of  United  Work- 
men was  in  the  city  of  St.  Thomas,  within  the  Third 
Division  Court  of  the  county  of  Elgin. 

Objection  was  taken  both  by  the  primary  debtor  and 
the  garnishees  to  the  jurisdiction  of  the  Judge  of  the 
Tenth  Division  Court  of  the  county  of  York,  and  an  order 
was  made  by  him  transferring  the  cause  to  the  Third 
Division  Court  of  the  county  of  Elgin. 

On  the  matter  coming  up  before  the  Judge  of  the  latter 


XXVII.] 


RE  M'CABE  V.  MIDDLETON. 


171 


Court,  the  same  parties  objected  to  the  jurisdiction  of  that 
Court  upon  the  grounds  : 

(1)  That  the  Judge  of  the  Tenth  Division  Court  of  the 
county  cf  York  had  no  jurisdiction  to  make  the  order 
transferring  the  case  to  the  Third  Division  Court  of  the 
county  of  Elgin,  because  this  was  not  an  "  action  "  or  a 
"  cause  "  within  the  meaning  of  section  87  of  the  Division 
Courts  Act. 

(2)  That  the  cause  of  action  did  not  arise  nor  the  pri- 
mary debtor  reside  or  carry  on  business  within  the  juris- 
diction of  the  Third  Division  Court  of  the  county  of 
Elgin. 

(3)  That  both  the  primary  debtor  and  garnishees  must 
be  within  the  jurisdiction  of  the  Third  Division  Court  of 
the  county  of  Elgin,  to  give  that  Court  power  to  try  the 
case. 

(4)  That  as  the  two  last  mentioned  garnishees  did  not 
reside  or  carry  on  business  within  the  jurisdiction  of  the 
Third  Division  Court  of  the  county  of  Elgin,  that  Court 
had  no  power  to  try  the  said  case. 

(5)  That  a  judgment  to  be  valid  against  the  garnishees, 
must  be  valid  against  the  primary  debtor. 

(6)  That  the  case  did  not  come  within  sections  81,  82, 
83,  84,  or  86  of  the  Division  Courts  Act. 

On  these  objections  being  made  the  learned  Judge  refused 
to  try  the  case,  holding  that  the  primary  debtor  was  a 
"defendant"  within  the  meaning  of  section  81  of  the  Act, 
and  should  not  be  summoned  under  the  garnishee  clauses 
of  the  Act,  except  in  the  division  where  he  resided  or 
carried  on  his  business,  or  where  the  cause  of  action  arose, 
and  that  he  had  no  jurisdiction. 

The  motion  was  argued  in  Chambers  on  November  29th, 
1895,  before  EosE,  J. 

Tytler,  for  the  motion,  relied  upon  section  185  of  the 
Division  Courts  Act. 

Armour,  Q.  C,  for  the  primary  debtor. 
Totten,  Q.  C,  for  the  garnishees. 
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Judgment.  December  4,  1895.    Rose,  J.  :— 

Rose,  J, 

The  primary  debtor  resided  at  Orangeville,  I  think  it 
was  said — at  all  events  not  in  the  county  of  Elgin.  The 
garnishee,  the  Ancient  Order  of  United  Workmen,  had 
its  head  office  in  St.  Thomas.  Two  others  were  named  as 
garnishees,  but  were  not  served. 

Section  185  of  The  Division  Courts  Act,"  expressly 
enacts  that  in  such  a  case  the  summons  may  issue  out  of 
the  Division  Court  of  the  Division  in  which  the  garnishee 
carries  on  business,  such  Court,  in  this  case,  being  in  St. 
Thomas;  unless,  indeed,  the  adding  as  garnishees  two  par- 
ties not  served,  and  against  whom  it  was  not  intended  to 
proceed,  would  make  a  difference,  and  it  was  not  contended 
before  me  that  it  would,  and  I  do  not  think  it  would.  This 
fact  was  apparently  not  brought  before  His  Honour  Judge 
Hughes,  i.e.,  that  only  one  of  the  garnishees  had  been 
served. 

Had  the  summons  been  issued  out  of  the  Third  Division 
Court  of  the  county  of  Elgin,  I  am  of  opinion  that 
Court  would,  under  section  185,  have  had  jurisdiction. 

The  summons  was  erroneously  issued  out  of  the  Tenth 
Division  Court  of  the  county  of  York,  and  the  cause  was 
by  order  of  His  Honour  Judge  Morson  transferred  to  the 
Third  Division  Court  of  the  county  of  Elgin. 

If  he  had  jurisdiction  to  make  such  an  order  under  sec- 
tion 87  of  "  The  Division  Courts  Act,"  then  the  cause  was 
properl}^  in  the  Court  to  which  it  was  transferred  for  trial. 

It  was  argued  that  the  proceeding  was  not  an  "  action  " 
or  a  "  cause  "  within  the  meaning  of  such  section ;  but  I 
think  it  must  be  held  that  it  was.  Clearly  as  against  the 
debtor  it  was  an  action  in  which  the  primary  creditor 
must  prove  his  claim  and  proceed  therein  to  judgment  and 
execution,  as  provided  by  the  practice ;  and  I  do  not  know 
how  else  it  could  be  styled  if  it  is  not  an  action. 

That  in  such  action,  or  added  to  it,  or  along  with  it,  pro- 
ceedings are  permitted  to  be  taken  against  the  garnishee, 
does  not,  as  far  as  I  can  see,  make  it  less  an  action. 
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Chapter  10  of  51  Yict.,  sec.  2  (0.),  seems  to  me  to  indicate  Judgment, 
the  policy  of  the  Legislature  to  be  to  extend  to  garnishee    Rose,  J. 
proceedings  all  the  beneficial  or  remedial  clauses  of  the 
Act. 

The  cases  of  Hobson  v.  Shannon,  26  0.  R.  554,  and 
Be  McLean  v.  McLeod,  5  P.  R.  467,  do  not  conflict  with  this 
view.  The  former  was  a  proceeding  where  the  creditor's 
claim  was  a  judgment.  The  latter  depends  on  the  pro- 
visions of  the  statute  respecting  garnishee  proceedings, 
at  id  nothing  in  the  reasoning  appears  to  lead  to  the  con- 
clusion that  any  beneficial  clauses  of  the  Act  are  not 
applicable  to  such  proceedings,  but  the  contrary  would 
appear  to  have  been  the  view. 

The  ratio  decidendi  in  Re  Tipling  v.  Cole,  21  0.  R. 
276,  seems  to  be  in  favour  of  the  view  I  have  taken. 

The  order  must  be  granted  with  costs,  to  be  paid  by  the 
garnishees  and  the  primary  debtor. 

From  this  judgment  the  defendant  appealed  to  a  Divi- 
sional Court,  and  the  appeal  was  argued  on  January  10th, 
1896,  before  Boyd,  C,  and  Street  and  Meredith,  JJ. 

E.  D.  Armour,  Q.C.,  for  the  appeal.  A  garnishee  pro- 
ceeding is  not  a  "  cause  "  or  "  action  "  within  the  meaning 
of  section  87  of  the  Division  Courts  Act.  It  is  a  species 
of  execution  and  could  not  be  transferred.  Section  80 
shews  what  an  action  or  a  claim  is,  and  it  must  be  tried 
where  the  cause  of  action  arose  or  defendant  resides.  A 
garnishee  is  not  a  defendant :  Re  Holland  and  Wallace, 
8  P.  R.  186,  and  could  not  be  added  as  a  party  under  sec- 
tion 108.  Garnishees  had  no  right  of  appeal  under  the 
Revised  Statutes,  ch.  51,  sec.  148  (0.),  ch.  47,  sec.  40  (0.), 
and  so  special  legislation  gave  it  to  them  :  51  Vict.  ch.  10, 
sec.  2.  Garnishees  could  not  be  examined  as  judgment 
debtors,  even  when  judgments  were  recovered  against 
them,  so  special  legislation  had  to  give  them  that  too  : 
57  Vict.  ch.  23,  sec.  18  (0.).  Garnishee  proceedings  are 
distinct  from  other  proceedings  and  stand  by  themselves  : 
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Argument.   Pg,.  BoYD,  C,  in  Hohsou  V.  Shannon,  26  0.  R.,  at  p.  556. 

The  parties  are  not  even  called  plaintiff  and  defendant, 
but  primary  creditor,  primary  debtor  and  garnishee. 

Totten,  Q.C.,  for  the  garnishees.  The  plaintiff  should 
have  proceeded  in  the  Court  at  Orangeville,  where  the 
cause  of  action  arose,  or  at  Oriilia,  where  the  defendant 
resides,  under  section  81.  That  section  is  not  repealed  by 
section  185. 

Tytler,  for  the  plaintiff.  Garnishee  proceedings  are 
mentioned  as  a  cause  of  action  in  section  185.  A  garni- 
shee is  a  defendant  within  section  81,  and  the  plaintiff  was 
rightly  in  the  St.  Thomas  Court,  and  the  action  was 
rightly  transferred  from  Toronto.  The  statute  gives  power 
to  make  rules:  Section  298.  "Party"  includes  every 
person  served  with  notice  :  Rule  2.  No  proceeding  shall 
be  defeated  by  any  formal  objection :  Rule  236.  The 
whole  tenor  of  Rules  212,  213,  214,  215  and  216,  shews  the 
plaintiff  is  entitled  to  succeed.  Re  Holland  and  WallacCy 
8  P.  R.  186,  only  applies  where  there  is  no  garnishable 
debt. 

Armour,  Q.C.,  in  reply. 

January  16th,  1896.    Boyd,  C.  :— 

In  Division  Court  litigation  when  it  is  sought  to  com- 
bine garnishee  proceedings  with  the  ordinary  claim  for  a 
debt  or  money  demand  against  a  party  defendant,  the 
Statute  R.  S.  0.  ch.  51,  sees.  173  and  185,  provides  for  the 
plaintiff  proceeding  against  both  the  debtor  and  the  garni- 
shee as  parties  defendant  by  means  of  one  summons  which 
combines  both  objects. 

This  compound  proceeding  is  spoken  of  in  the  Act  both 
as  an  action  and  a  claim.  It  is  commenced  by  summons 
under  the  seal  of  the  Court,  which  is  the  usual  process,  and 
this  is  to  be  issued  in  that  division  where  the  garnishee  is 
resident ;  but  if  the  garnishee  is  non-resident,  then  it  shall 
be  issued  in  that  division  where  the  cause  of  action  arose : 
Section  185  (2).    The  ordinary  defendant  is  now  to  be 
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styled  primary  debtor,  and  the  special  defendant  is  to  be  Judgment, 
styled  garnishee,  and  the  plaintiff  is  called  primary  credi-  Boyd,  G. 
tor.  The  particulars  of  the  claim  of  the  primary  creditor 
against  his  debtor  are  to  be  given  with  reasonable  certainty 
and  detail.  It  is  by  the  rules  declared  that  the  meaning 
of  the  words  the  claim  "  is  the  demand  or  the  subject- 
matter  for  which  any  suit  or  proceeding  is  brought  or 
instituted  in  a  Division  Court :  Rule  2  (14). 

The  statute  gives  the  garnishee  the  right  to  contest  the 
claim  of  the  primary  creditor  as  well  as  the  debtor :  Section 
188  (1).  So  that  it  appears  that  the  matters  under  adjudi- 
cation are  not  only  the  same  as  but  larger  than  those 
arising  between  ordinary  debtor  and  creditor.  This  is 
probably  the  reason  why  the  locality  of  this  special  litiga- 
tion is  fixed  with  reference  to  the  garnishee's  residence 
when  within  the  jurisdiction  in  preference  to  that  of  the 
cause  of  action. 

Now,  if  a  proceeding  under  section  185  is  begun  in  the 
wrong  Court,  I  consider  there  is  very  plain  authority  given 
by  section  87  of  the  Division  Courts  Act  to  transfer  it  to 
the  proper  forum,  i.e.,  to  the  place  of  residence  of  the  garni- 
shee, if  within  Ontario.  This  section  is  classed  under  the 
general  heading  of  Process  and  Procedure,"  and  applies  to 
all  process  issued  in  the  Division  Court — "  process  "  being 
defined  as  "  any  summons  *  *  issued  under  the  seal  of 
the  Court " :  Rule  2  (15).  By  section  86  the  claim  or 
action  or  proceeding  in  this  case  being  transferred  from 
the  county  of  York  to  the  county  of  Elgin,  the  residence 
of  the  garnishee,  that  local  Court  became  seized  of  the 
whole  with  ample  jurisdiction  to  deal  with  all  matters  in 
controversy  on  the  merits. 

Section  81,  relied  on  by  Mr.  Totten,  gives  the  alterna- 
tive proceeding  in  choice  of  Courts,  as  between  the  cause 
of  action  and  defendant's  residence,  in  ordinary  litigation ; 
but  that  is  displaced  if  the  garnishee  element  is  introduced 
contemporaneously  Avith  the  ordinary  claim  between 
debtor  and  creditor  by  the  explicit  language  of  section  185. 

The  order  of  Rose,  J.,  is  affirmed,  with  costs  to  be  paid 
by  both  parties  supporting  the  appeal. 
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Judgment.    STREET,  J.  :— 
Street,  J. 

These  are  proceedings  taken  under  the  garnishee  clauses 
of  the  Division- Courts  Act  before  judgment.  The  plaintiff's 
claim  is  on  certain  notes  which  were  made  at  Orangeville, 
and  were  payable  there.  The  primary  debtor  lives  at 
Orillia  and  the  garnishees  have  their  head  office  at  St. 
Thomas,  all  being  in  different  counties. 

The  primary  creditor  began  his  proceedings  at  Toronto. 
The  primary  debtor  and  the  garnishees  filed  and  served 
notices  disputing  the  jurisdiction,  and  upon  the  matter 
coming  before  the  Judge  in  Toronto  he  made  an  order, 
assuming  to  act  under  section  87  of  the  Division  Courts 
Act,  transferring  the  proceedings  to  the  Division  Court  at 
St.  Thomas,  where  the  garnishees  reside.  These  proceed- 
ings, begun  in  Toronto  and  transferred  by  this  order  to 
St.  Thomas,  are  the  only  foundation  for  the  pending  pro- 
ceedings which  it  is  sought  to  compel  the  Judge  presiding 
over  the  Division  Court  at  St.  Thomas  to  act  upon.  Their 
validity  is  questioned  by  the  primary  debtor  and  garni- 
shee, who  contend  that  the  87th  section  only  applies  to 
"  an  action  "  and  that  those  words  do  not  include  proceed- 
inofs  taken  under  section  185,  where  a  onarnishee  is  one  of 
the  original  parties  to  the  proceedings.  I  agree  that  for 
some  purposes  of  the  Act  a  distinction  is  to  be  made 
between  an  action  and  garnishee  proceedings,  but  it  is 
equally  plain  that  for  other  purposes  "  an  action "  is 
intended  to  include  garnishee  proceedings.  For  example, 
if  we  look  at  section  108  of  the  Act  as  amended  by  52 
Vict.  ch.  12,  sec.  12  (O.),  we  find  that  in  any  "action" 
brought  in  a  Division  Court  the  Judge  may  at  any  time 
"  after  action  commenced  "  order  that  the  name  of  any 
person  who  ought  to  have  been  joined  as  "  defendant, 
primary  debtor,  or  garnishee,  shall  be  added  as  a  party, 
defendant,  primary  debtor,  or  garnishee." 

If,  then,  "  an  action  "  for  some  purposes  includes  garni- 
shee proceedings,  what  reason  is  there  for  holding  that 
section  87,  which  enables  the  Judge  to  transfer  to  the 
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proper  Division  Court  proceedings  in  an  action  wrongly  Judgment, 
entered  in  one  of  his  own  Division  Courts,  is  to  be  con-  street,  J. 
fined  to  those  actions  in  which  the  parties  are  styled 
plaintiff  and  defendant  and  not  to  be  extended  to  those  in 
which  they  are  styled  primary  creditor,  primary  debtor 
and  garnishee  ?  I  can  find  none  either  within  or  without 
the  Act  when  once  I  have  ascertained  that  "  an  action  " 
may  include  garnishee  proceedings. 

I  think,  therefore,  that  the  Judge  of  the  Division  Court 
at  Toronto  had  power  to  transfer  the  proceedings  before 
him  to  the  proper  Division  Court.  Then,  it  is  contended 
that  if  the  proceedings  are  proceedings  in  an  action  they 
should  have  been  transferred  to  Orillia,  where  the  primary 
debtor  lives,  or  to  Orange ville,  where  the  cause  of  action 
is  said  to  have  arisen,  and  not  to  St.  Thomas,  where  the 
garnishees  have  their  head  office. 

As  I  read  the  Act,  however,  for  the  purposes,  of  ascer- 
taining the  local  jurisdiction,  an  action  and  garnishee  pro- 
ceedings are  to  be  distinguished.    The  Act  is  to  be  read  as 
a  whole,  and  it  contains  distinct  provisions  applicable  to 
the  two  classes  of  action,  which  it  is  not  difficult  to  harmon- 
ize and  which  we  must  assume  were  intended  to  be  read  so 
as  not  to  neutralize  one  another  in  any  case.    This  is,  I 
think,  readily  done  by  confining  the  operation  of  sections, 
81  and  82,  which  require  that  a  defendant  shall  be  sued 
where  the  cause  of  action  arose  or  where  the  defendant 
resides,  to  cases  in  which  there  is  no  garnishee,  and  b}^ 
allowing  section  185  to  operate  and  govern  where  a  garni- 
shee is  a  party  to  the  action.    It  is  suggested  as  a  reason 
against  such  a  construction  that  a  creditor  could,  under  it, 
make  section  185  a  means  of  dragging  a  distant  debtor  to 
any  Court  he  wished  by  asserting  the  existence  of  a  debt 
from  a  friend  to  the  debtor  and  thus  founding  a  local 
jurisdiction. 

The  jurisdiction  in  garnishee  cases,  however,  where  the 
primary  debtor  and  the  garnishee  live  in  different  divi- 
sions is  founded  upon  the  existence  of  a  debt  from  the 
garnishee  to  the  primary  debtor,  not  upon  the  mere  asser- 
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Judgment,  tion  of  its  existence,  and  when  the  jurisdiction  is  properly 
Street,  J.    Contested  the  fact  upon  which  it  rests  must  be  duly  proved. 

Here  the  primary  debtor  and  the  garnishees  ha  ve  disputed 
the  jurisdiction  of  the  Division  Court  at  St.  Thomas,  one 
of  the  grounds  being  that  no  debt  is  due  from  the  garni- 
shee to  the  primary  debtor.  The  plaintiff  must  prove  this 
in  order  to  sustain  the  jurisdiction  of  the  St.  Thomas 
Court.  If  he  succeed  in  doing  it  then  the  jurisdiction  of 
•  that  Court  over  all  the  parties  is  complete ;  if  he  fail  in 
doing  so  the  jurisdiction  asserted  by  the  plaintiff*  fails. 

In  my  opinion  for  these  reasons  the  judgment  of  my 
brother  Rose  was  correct,  and  the  appeal  should  be  dis- 
missed with  costs  paj^able  by  the  primary  debtor  and  the 
garnishees. 

Meredith,  J. : — 

To  give  effect  to  the  appellant's  contention  would  be  to 
cut  down  the  right  to  attach  debts  before  judgment  to 
cases  where,  generally  speaking,  a  garnishee  happens,  to 
reside  or  carry  on  business,  and  where  the  cause  of  action 
against  the  primary  debtors  arose  or  in  which  one  of  them, 
resided  or  carried  on  business  at  the  time  the  action  was 
brought,  in  effect  repealing  largely  the  185th  section  of 
the  Act  and  upsetting  the  practice  under  it  ever  since  it 
was  passed. 

Remembering  that  the  garnishee  provisions  of  the  Act 
were  engrafted  into  the  Act  in  comparatively  recent  years, 
and  that  section  81,  in  its  present  form,  was  part  of  the 
Act  long  before  such  provisions  were  so  engrafted,  one 
finds  no  difficulty  in  reconciling  and  giving  full  effect  to 
both  ;  that  is  to  say,  in  ordinary  suits  the  proceedings  must, 
generally  speaking,  for  there  ai'e  special  cases  otherwise 
provided  for,  be  taken  where  the  cause  of  action  arose 
or  where  a  defendant  resides  or  carries  on  business  at 
the  time  the  action  is  brought,  but,  under  the  new  and 
extraordinary  procedure  under  section  185,  the  suit  must 
be  brousfht  where  a  oarnishee  lives  or  carries  on  business. 
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Introducing  a  new  right  of  action,  permitting  a  plaintiff  Judgment, 
in  one  suit  to  proceed  against  both  his  debtor  and  his  Meredith,  J. 
debtor's  debtor,  it  became  necessary  to  provide  for  the 
place  where  such  proceedings  might  be  taken,  and,  between 
the  conflicting  rights  and  claims  of  creditor  and  debtor 
and  garnishee,  the  Legislature,  not  departing  from  the 
policy  of  the  Act,  chose,  again  speaking  generally,  the 
place  of  residence  or  business  of  the  garnishee. 

At  common  law  it  is  the  duty  of  the  debtor,  when  no 
place  of  payment  is  agreed  upon,  to  seek  the  creditor  and 
pay  him  wherever  he  may  be.  That  right  of  the  creditor 
was  entrenched  upon  in  the  ordinary  proceedings  under  the 
Act,  by  requiring  him  to  seek  the  debtor  to  the  extent  of 
suing  where  the  whole  cause  of  action  arose  :  Noxon  v. 
Holmes,  24  C.  P.  541 ;  or  where  a  defendant,  resides  or 
carries  on  business  at  the  time  the  action  is  brought,  and, 
following  out  that  policy  under  the  garnishee  proceedings, 
the  Act  requires  that  proceedings  shall  be  taken  where 
a  garnishee  lives  or  carries  on  business,  he  being  the  debtor 
of  the  debtor,  and  by  virtue  and  for  the  purposes  of  the 
Act,  substantially  made  debtor  to  the  creditor. 

Giving  this  extraordinary  remedy  to  creditors,  they  are 
required,  if  they  choose  to  avail  themselves  of  it,  to  go  to 
the  garnishee  for  it  and  are  deprived  of  the  right  to  sue 
where  the  cause  of  action  arose  :  while  the  debtors  are  put 
in  just  the  same  position,  treating  it  as  their  suit,  the  pro- 
ceedings must  be  taken  where  a  defendant  lives  or  carries 
on  business,  and  they  are  deprived  of  the  right  to  sue  •  ^ 

where  their  cause  of  action  arose.  Where  the  parties' 
interests  conflict  the  garnishees  are,  naturally  enough,  first 
considered,  for,  generally,  the}^  have  no  interest  in  the 
questions  between  debtor  and  creditor  and  are  likely  to  be 
the  parties  least  concerned  in  and  most  inconvenienced  by 
the  proceedings.  And  besides  this,  the  debt  of  the  garnishee, 
in  no  doubt  a  large  proportion  of  cases,  has  been  con- 
tracted and  his  creditor  resides  or  carries  on  business  at 
or  near  his  place  of  residence  or  business. 

It  would  be  impossible  to  suit  the  convenience  of  all.  A 
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Judgment,  great  deal  was  done  in  a  defendant's  favour  in  depriving  a 
Meredith  J.  creditor  o  f  his  right  to  sue  where  the  debt  was  payable,  and 
yet,  as  the  Act  originally  was,  a  debtor  was  left  in  some 
cases  to  as  great  inconvenience  as  that  which  the  debtor 
here  complains  of ;  for  instance,  though  all  the  makers  of 
a  note  resided  in,  say  Cornwall,  and  though  the  note  was 
made  there  and  there  endorsed  over  to  the  plaintiff,  it 
might  be  sued  at,  say  Rat  Portage,  if  the  endorser  happened 
to  reside  or  carry  on  business  there  at  the  time  of  the 
bringing  of  the  action  and  was  also  sued. 

The  one  cause  of  complaint  against  proceeding  at  St. 
Thomas  is  that  the  debtor  resides  in  Orange ville  or  Orillia, 
but  surely  there  'would  be  a  greater  cause  of  complaint  on 
the  part  of  the  garnishees,  who  reside  at  St.  Thomas,  if  they 
were  sued  at  Orangeville  or  Orillia.  At  common  law  the 
plaintiff  might  insist  upon  his  debtor's  paying  him  where  he 
resided,  there  being  no  agreement  to  the  contrary ;  but  at 
common  law  he  had  no  claim  at  all  against  the  garnishees, 
so  that  the  Legislature  seems  to  have  done  the  fairest  thing 
in  the  conflicting  rights  of  the  three  parties  and  where 
necessarily  some  one  must  be  inconvenienced. 

There  is  no  great  inconvenience  likely  to  arise  from  the 
bringing  of  several  garnishee  suits  against  different  garni- 
shees in  different  places,  as  suggested  by  the  learned 
County  Court  Judge  in  his  judgment :  the  debt  of  the 
primary  debtor  would  merge  in  the  first  judgment,  and  the 
creditors  course  then  would  be  by  way  of  garnishee  pro- 
ceedings after  judgment.  Besides,  it  is  not  to  be  assumed 
that  a  misuse  of  the  practice  of  the  Court  will  be  indulged 
in.  There  is  room  in  the  practice  of  all  Courts  for  just  as 
great  a  misuse  of  it  if  litigants  were  disposed  merely  to 
harass  an  opponent.  But  that  cannot  be  done  without  the 
like  or  greater  cost  and  inconvenience  to  themselves  and  is 
not  often  indulged  in,  and  there  are  many  ways  of  pre- 
venting: it. 

There  is  no  reason  why  the  remedial  provisions  of  sec- 
tion 87,  as  amended  by  sec.  5,  ch.  12,  52  Vict.  (O.), 
should  not  be  applied  to  proceedings  under  section  185. 
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They  were  enacted  after  the  garnishee  proceedings  were  Judgment, 
engrafted  into  the  Act,  and  I  cannot  imagine  any  reason  Meredith,  J. 
why  they  should  not  be  held  applicable  to  the  whole  Act  as 
well  as  what  w^as  the  Act  before  the  extraordinary  remedy 
was  introduced. 

G.  A,  B. 


[QUEEN'S  BENCH  DIVISION.] 
ReGINA  V.  COURSEY. 

Prohibition — Justice  of  the  Peace— Issue  of  Distress  Warrant. 

Prohibition  will  not  lie  to  restrain  the  issue  and  enforcement  of  a  distress 
warrant  by  a  Justice  of  the  Peace  upon  a  conviction  regular  on  its  face, 
and  which  was  within  the  jurisdiction  of  the  Justice  making  it,  such 
acts  being  ministerial,  not  judicial. 

Judgment  of  Rose  J. ,  26  0.  R.  685,  reversed. 

This  was  a  motion  by  way  of  appeal  from  the  judgment  Statement, 
of  Rose,  J.,  reported  26  O.  K,  at  page  685,  where  the 
facts  are  set  out.    The  following  were  the  grounds  of  the 
motion  :   (1)  That  the  learned  Judge  erred  in  holding  that 
an  appeal  lay  to  the  sessions  from  the  convictions  herein  ; 

(2)  That  he  erred  in  holding  that  the  giving  of  the  notice 
of  appeal  and  the  taking  of  security  to  the  sessions  oper- 
ated as  a  stay  of  proceedings  on  the  said  convictions; 

(3)  Also  in  holding  that  prohibition  was  a  proper  remedy 
in  this  case ;  (4)  and  that  the  said  order  was  contrary  to 
the  law  and  to  the  evidence. 

In  Michaelmas  Sittings,  November  22nd,  1895,  before 
the  Queen's  Bench  Division,  Armour,  C.  J.,  and 
Falconbridge,  J.,  Aylesworth,  Q.  C,  supported  the  motion. 
The  first  point  is  that  there  is  no  appeal.  Section  112 
of  the  Public  Health  Act,  E.  S.  0.  ch.  205,  provides  that 
upon  a  conviction  under  the  Act  neither  a  certiorari  nor 
any  appeal  to  the  Sessions  will  lie.  The  learned  Judge 
was  of  the  opinion  that  as  the  conviction  was  under  sec- 
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Argument,  tion  4  of  the  schedule,  and  not  under  the  Act  itself, 
section  112  did  not  apply.  The  schedule,  however,  is  part 
of  the  Act,  and  governed  by  its  provisions.  This  has 
alread}''  been  decided  by  the  Judge  of  the  County  Court  of 
the  County  of  York,  in  the  case  of  Regina  v.  Redmond^ 
vi^hich  subsequently  came  before  the  Common  Pleas  Divi- 
,  sion,  and  is  reported  in  24  0.  R.  331.  Section  879  of  the 
Criminal  Code  only  authorizes  an  appeal  where  there  is 
no  provision  to  the  contrary  in  any  special  Act.  Even  if 
there  is  a  right  of  appeal,  it  does  not  create  a  respondeas^ 
and  so  prevent  the  magistrate  doing  what  has  been  done 
here.  The  magistrate  having  had  jurisdiction  to  act, 
the  remedy,  if  any,  must  be  by  an  action  for  malicious 
prosecution  :  Kendall  v.WilJcinso7i,  4  E.  &  B.  680  ;  Regina 
V.  Willmott,  1  B.  &  S.  27  ;  Regina  v.  Wood,  5  E.  &  B.  49. 
See  also  section  885  of  the  Criminal  Code.  Then 
prohibition  does  not  lie,  as  this  was  not  a  judicial, 
but  a  ministerial  act,  and  prohibition  only  lies  when 
the  act  is  done  in  a  judicial  capacity.  The  prohibi- 
tion also  must  be  to  a  Court  and  not  to  an  individual. 
The  moment  the  conviction  was  made  and  the  warrant 
.  •  signed,  the  duty  of  the  magistrate  was  at  an  end,  and  he 
was  functus  officii.  The  learned  Judge  referred  to  the 
isvsue  of  the  writ  of  prohibition  to  the  bailiff'  in  a  Division 
Court  in  proceedings  in  the  Division  Court,  but  that  is  a 
civil  matter  where  a  different  principle  exists.  The 
proper  remedy,  if  any,  would  be  by  injunction  :  Hedley  v. 
Bates,  13  Ch.  D.  498,  502-3. 

Shepley,  Q.  C,  contra.  It  is  conceded  that  the  convic- 
tion is  under  section  4  of  the  by-law — (Aylesworth,  Q.  C.  : 
The  conviction  is  not  under  the  by-law,  but  under  the 
schedule). — The  term  by-law  and  schedule  are  synony- 
mous. The  distinction  which  the  applicant  endeavours  to 
make,  is  that  the  conviction  was  not  under  the  Act  itself. 
If  the  conviction  had  been  under  a  by-law  passed  by  the 
municipality  under  the  powers  conferred  by  the  Act,  there 
cannot  be  any  question  as  to  the  right  of  appeal.  The 
Legislature  passed  the  by-law  for  the  municipalities,  and  it 
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is  to  be  treated  as  a  municipal  by-law  until  the  munici-  Argument, 
palities  pass  one  for  themselves.  There  is  a  clear  distinc- 
tion between  the  provisions  of  the  Act,  and  the  provisions 
of  the  schedule  or  by-law.  The  municipalities  cannot 
interfere  with  the  provisions  of  the  Act,  while  they  are 
given  express  power  to  pass  by-laws  in  lieu  of  the  provi- 
sions of  the  schedule.  Section  112,  therefore,  does  not 
affect  the  right  to  appeal.  Then,  if  there  is  an  appeal,  it 
constitutes  a  supersedeas.  The  statutes  referred  to  in  the 
English  cases  are  quite  different  from  the  provisions  in 
our  statutes.  The  English  statutes  do  not  create  a  stay, 
while  ours  do  :  see  Criminal  Code,  sees.  880-890.  Under 
the  provisions  of  the  Act,  as  soon  as  an  appeal  is  lodged, 
the  justice  s  hands  are  stayed.  Then  as  to  the  right  to 
prohibition,  the  case  of  Regina  v.  Herford,  3  E.  &  E.  115, 
shews  that  prohibition  lies  as  well  to  a  court  of  criminal 
as  to  one  of  civil  jurisdiction,  and  the  act  here  was  a  judi- 
cial act.  The  magistrate  could  only  issue  a  warrant  by 
virtue  of  his  office  as  magistrate.  It,  therefore,  properly 
lies  in  a  case  of  this  kind  :  High  on  Prohibition,  sec.  789. 

December  14,  1895.    The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  initial  question  to  be  determined  in  this  case  is 
whether  prohibition  will  lie,  for  if  it  will  not,  our  decision 
o'i.  the  other  questions  raised  would  be  extra-judicial. 

And  the  broad  question  to  be  determined  is  whether 
this  Court  will  prohibit  the  issuing  of  a  warrant  of  distress, 
or  the  enforcing  of  it  when  issued,  by  the  justices  upon  a 
conviction  regularly  made  b}^  them  in  due  form  of  law,  in 
a  matter  over  which  they  had  jurisdiction,  whereby  they 
convicted  the  offender  of  the  offence,  charged  and  adjudged 
him  to  pay  a  fine  and  costs,  and  ordered  that  the  same 
should  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender. 

Prohibition  will  only  lie  to  prohibit  proceedings  of  a 
judicial  character,  and  although,  no  doubt,  the  conviction, 
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Judgment,   adjudication  and  order  were  judicial  acts,  were  the  issuing 
Armour,  C.J.  o£  the  warrant  thereon  and  the  enforcing  it  judicial  acts, 
the  conviction  still  being  in  full  force,  or  were  they  merely 
ministerial  acts  to  prohibit  which  prohibition  would  not 
lie  ? 

I  am  of  the  opinion  that  they  were  not  judicial  acts  but 
merely  ministerial  acts,  and  that  the  fact  that  an  appeal 
was  taken  against  the  conviction  did  not  alter  the  character 
of  the  acts  although  it  micrht  render  them  unlawful. 

That  they  were  merely  ministerial  acts  is,  I  think,  the 
conclusion  to  be  drawn  from  all  the  authorities  I  have 
been  able  to  find  in  our  Courts  and  in  the  English  Courts. 

In  New  York,  in  Ex  parte  Braudlacht,  2  Hill  N.  Y.  367, 
it  was  held  that  prohibition  will  in  no  case  lie  to  an  inferior 
Court  to  restrain  the  issuing  of  an  execution,  for  this  is  a 
ministerial  not  a  judicial  act,  the  Court  saying  "the  office 
of  a  prohibition  is  to  prevent  Courts  from  going  beyond 
their  jurisdiction  in  the  exercise  of  judicial,  not  ministerial 
powers.  Otherwise  we  might  be  called  on  to  send  the  writ 
whenever  a  justice  of  the  peace  was  about  to  issue  civil  or 
.  even  criminal  process  irregularly.  "  *  *  There  is  no 
colour  for  saying  that  the  act  of  issuing  an  execution  is 
judicial." 

It  would  be  opening  a  wide  door  for  prohibition  were 
we  to  hold  that  the  issuing  of  a  distress  warrant  and 
the  enforcing  it  in  pursuance  of  the  order  contained  in  a 
conviction,  which  was  within  the  jurisdiction  of  the  justices 
who  made  it,  were  judicial  acts. 

If  the  issuing  of  the  distress  warrant  and  the  enforcing 
it  were,  under  the  circumstances  of  this  case,  wrongful, 
the  persons  against  whose  goods  and  chattels  they  were 
issued  and  enforced  have  an  ample  remedy,  but  such 
remedy  is,  in  our  opinion,  not  by  prohibition. 

The  order  for  prohibition  will,  therefore,  be  annulled  and 
the  motion  for  it  dismissed,  with  costs  here  and  below  to 
be  paid  by  the  applicants. 


G.  F.  H. 
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[QUEEN'S  BENCH  DIVISION.! 

Regina  V.  Osborne. 

Gaming — Betting — Place  Therefor — Telegraph  Office — Conviction — 55 
56' Vict.  ch.  29  (The  Code),  sees.  197  and  198. 

A  bank,  a  telegraph  office,  and  another  office  were  simultaneously 
opened  in  a  town.  Moneys  were  deposited  in  the  bank  by  various  per- 
sons, who  were  given  receipts  therefor  in  the  name  of  a  person  in  the 
United  States,  which  receipts  were  taken  to  the  telegraph  office,  where 
information  as  to  horse  raf^es  being  run  in  the  United  States  was  fur- 
nished to  the  holders  of  the  receipts,  who  telegraphed  instructions  to 
the  person  there,  for  whom  the  receipts  were  given  to  place  and  who 
placed  bets  equivalent  to  the  amounts  deposited,  on  horses  running  in 
the  races,  and  on  their  winning  the  amounts  won  were  paid  to  the 
holders  of  the  receipts  at  the  third  office  by  telegraphic  instructions 
from  the  person  making  the  bets  in  the  United  States  : — 

Held,  on  the  evidence  and  admissions  to  the  above  effect,  that  the  defen- 
dant, who  kept  the  telegraph  office,  was  properly  convicted  of  keeping 
a  common  betting  house  under  sections  197-198  of  the  Criminal  Code. 

This  was  a  criminal  case  reserved  by  the  police  magis-  Statement, 
trate  of  the  town  of  West  Toronto  Junction,  and  was  argued 
in  the  Queen's  Bench  Division  on  November  1st,  1895, 
before  Armour,  C.  J.,  and  Falconbridge  and  Street,  JJ. 

The  facts  were  set  forth  in  the  case  reserved  and  the  find- 
ings of  the  police  magistrate,  as  follows  : — 

"  The  defendant  in  this  case  was  tried  before  me,  Peter 
Ellis,  police  magistrate  in  and  for  the  town  of  Toronto 
Junction,  at  the  police  court  in  the  said  town,  upon  an 
action  charging  'That  William  Osborne,  on  the  15th  day 
of  April,  in  the  year  of  our  Lord  1895,  and  on  divers  other 
dates  and  times  between  the  10th  day  of  April  in  the  year 
last  aforesaid  and  the  18th  day  of  the  same  said  month 
unlawfully  did  keep  a  disorderly  house,  to  wit,  a  common 
betting-house,  at  the  house  and  premises  known  as  No.  74 
Dundas  street,  in  the  said  town  of  Toronto  Junction,  con- 
trary to  ifhe  Criminal  Code,  sections  197  and  198.' 

As  the  evidence  is  short,  and  the  facts,  except  where  as 
admitted,  are  in  dispute,  the  evidence  and  proceedings  are 
attached  hereto  and  made  part  of  this  case. 

My  written  judgment  is  also  attached  hereto  and  made 
part  of  this  case. 

24 — VOL.  XXVII.  O.R. 
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Statement.  At  the  request  of  the  counsel  for  the  defendant  I  reserve 
for  the  consideration  of  the  Court  of  Appeal,  being  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  for 
Ontario  the  following  questions  : — 

1.  Is  my  finding  that  there  is  a  connection  between  the 
offices  of  the  defendant  and  the  bank  of  Beatty  &  Co.  jus- 
tified and  supported  by  the  evidence  ? 

2.  Is  my  finding  that  Bennett  is  a  person  using  the 
offices  of  the  said  defendant  justified  and  supported  by 
the  evidence  ? 

3.  Is  my  finding  that  the  bookmakers  with  whom  the 
said  Bennett  made  bets  for  the  persons  sending  messages 
through  the  office  of  the  defendant,  were  persons  procured 
and  employed  by  the  said  Bennett,  justified  and  supported 
by  the  evidence  ? 

4.  Was  I,  upon  the  facts  established  by  the  evidence, 
right  in  finding  the  defendant  guilty  ? 

As  this  case  differs  in  some  respects  from  any  other  case 
which  has  been  cited  to  me,  I  have  thought  it  well  to  put 
my  conclusions  in  writing. 

The  information  is  laid  under  section  197  and  198  of 
the  Criminal  Code,  and  is  as  follows  :  "That  Wm.  Osborne 
on  the  15th  day  of  April,  in  the  year  of  our  Lord  1895,  and 
on  divers  other  days  and  times  between  the  10th  day  of 
April  in  the  year  last  aforesaid  and  the  18th  day  of  the 
same  said  month  unlawfully  did  keep  a  disorderly  house, 
to  wit,  a  common  betting-house,  at  the  house  and  premises 
situate  and  known  as  No.  74  Dnndas  street  east,  in  the 
said  town  of  Toronto  Junction,  contrary  to  the  Criminal 
Code,  sections  197  and  198." 

The  object  of  this  statute  is  quite  clear ;  it  is  to  prevent 
the  keeping  of  houses  or  offices  for  the  purpose  of  betting, 
and  I  think  it  is  my  duty  to  interpret  the  statute  in  as 
wide  a  sense  as  possible,  so  as  to  include  an}^  offence  which 
may  fairly  be  considered  within  the  purposes  of  the  sta- 
tute, and,  if  I  am  in  erroi-,  will  leave  it  to  a  higher  Court 
to  correct  me. 

I  find  that  the  premises,  74  Dundas  street,  were  opened 
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for  business  (thereafter  carried  on  in  them)  on  the  10th  Statement, 
day  of  April,  A.D.  1895,  and  that  at  or  about  the  same 
time  a  private  bank  was  opened  at  112  Dundas  street,  and 
at  or  about  the  same  time  an  office  was  opened  at  No.  64 
Dundas  street  by  one  Brennan,  an  agent  of  one  M. 
Bennett. 

That  the  premises  at  No.  74  Dundas  street  were  occu- 
pied during  the  period  set  out  in  the  information  by  the 
defendant  Wm.  Osborne,  who  carried  on  business  there, 
amongst  other  things  sending  telegraphic  messages  from 
different  persons  to  incorporated  race  tracks  in  the  State 
of  Virginia,  requesting  the  said  Bennett  to  place,  or  bet, 
there,  sums  as  set  out  in  such  telegrams  upon  races  then 
in  progress  upon  the  said  race  tracks. 

That  information  was  furnished  at  the  said  premises,  No. 
74  Dundas  street,  with  reference  to  the  progress  of  the 
said  races,  and  numbers  of  persons  day  by  day  during  the 
time  aforesaid  resorted  to  the  said  premises  for  the  pur- 
poses of  betting  upon  the  said  races,  and  did  bet  in  the 
manner  set  out,  the  moneys  being  placed  with  bookmakers 
at  the  race  tracks  by  the  said  M.  Bennett. 

That  there  is  evidence  shewing  a  connection  between  the 
rooms  at  112  Dundas  street  and  74  Dundas  street,  receipts 
issued  at  the  former  place  being  in  a  number  of  cases  on 
different  days  during  the  time  aforesaid  received  by  the 
said  Osborne  at  74  Dundas  street  and  stamped  by  him  and 
returned  to  the  party  or  parties  sending  messages,  and  no 
charge  made  for  the  transmission  of  messages  to  the  said 
Bennett  to  the  persons  who  produced  such  receipts. 

That  the  said  M.  Bennett  was,  therefore,  a  person  using 
the  said  premises,  No.  74  Dundas  street,  and  that  the  book- 
makers at  the  said  race  tracks  were  persons  procured  and 
employed  by  the  said  Beryiett,  and  that  as  the  said  Osborne 
permitted  the  premises  in  question  to  be  used  for  the  pur- 
poses of  betting  between  persons  resorting  thereto  and  the 
said  bookmakers  at  the  race  tracks,  therefore  the  transac- 
tion comes  within  the  meaning  of  the  first  part  of  the  sec- 
tion of  the  Code  under  which  the  charge  was  laid. 
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Statement.  I  therefore  find  the  defendant  Wm.  Osborne  guilty  of 
keeping  a  common  betting-house,  under  section  198  of  the 
Criminal  Code,  1892,  and  sentence  him  to  imprisonment  in 
the  common  gaol  of  the  county  of  York  for  a  period  of 
one  month,  and  to  payment  of  a  fine  of  $100  without  costs." 

On  the  argument  before  the  Queen's  Bench  Division, 
questions  1,  2  and  3  (as  to  whether  the  magistrate's 
findings  were  justified  and  supported  by  the  evidence) 
were,  on  the  suggestion  of  the  Court,  abandoned  by  coun- 
sel, and  the  argument  proceeded  on  question  4  alone ;  the 
facts  being  taken  as  set  out  in  the  magistrate's  findings,  and 
in  the  following  admissions  which  were  made  and  put  in 
at  the  trial  before  him. 

1.  That,  at  the  time  mentioned  in  the  information,  that 
is,  from  the  10th  to  the  18th  of  April,  1895,  inclusive,  there 
were  races  going  on  at  St.  Asaphs  and  Alexander  Island, 
respectively,  in  the  State  of  Virginia,  being  the  race- 
courses of  an  incorporated  association,  and,  during  the 
actual  progress  of  race  meetings,  such  racing  not  being 
illegal  under  the  laws  of  the  State  of  Virginia. 

2.  That  upon  each  of  the  days  in  question  messages 
were  received  by  the  defendant  Osborne  by  telegraph 
from  the  racing  department  of  the  Western  Union  Tele- 
graph Company  (which  company  furnished  similar  infor- 
mation to  other  points),  conveying  information  received 
from  the  respective  race  tracks,  as  to  the  races  in  progress 
on  each  day,  the  names  of  horses  running,  the  jockeys, 
weights,  and  betting  odds  at  the  race  tracks,  on  the  respec- 
tive horses  in  the  respective  races,  which  information  was 
forthwith  and  from  time  to  time  posted  on  the  blackboard 
at  the  premises  No.  74  Dundas  street,  in  the  town  of 
Toronto  Junction,  then  occupied- by  the  defendant  Osborne, 
to  furnish  the  necessary  information  to  those  who  desired 
bets  placed  upon  the  said  races  at  the  said  race  tracks 
respectively,  St.  Asaphs  and  Alexander  Island,  and  for 
that  purpose  had  gone  to  the  office  of  the  defendant  afore- 
said. 
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3.  That  M.  Bennett,  to  whom  was  sent  at  the  said  race-  Statement, 
course,  telegrams  from  G.  C.  FlintofF,  J.  R.  Royce,  Charles 

F.  Wright  and  William  Harris,  received  such  telegrams  at 
the  said  race  courses,  understood  them  to  mean  instruc- 
tions for  him  to  bet  for  these  gentlemen  upon  the  said  race 
courses  the  sums  mentioned  in  the  said  telegrams  upon  the 
horses  mentioned  in  the  said  telegrams,  and  that  he  did 
make  such  bets  for  the  said  witnesses  upon  the  said  race 
courses  with  bookmakers. 

4.  That  upon  the  horse  Thurston  winning  at  one  oi  the 
said  race  tracks  one  of  the  races,  the  said  Bennett  tele- 
graphed through  the  ordinary  wires  of  the  Great  North- 
western Telegraph  Company,  and  not  through  Osborne's 
w^ire  or  office,  to  John  Brennan,  at  Toronto  Junction,  to 
pay  to  the  said  William  Harris  the  sum  of  $2,  and  that 
upon  the  horse  Albert  Sydney  winning  another  of  the  said 
races,  the  said  M.  Bennett  in  like  manner  telegraphed  to 
the  said  John  Brennan  to  pay  to  the  said  J.  K  Royce  the 
sum  of  $2 ;  and  that  in  each  instance  the  sum  of  $2  was 
the  sum  received  by  the  said  Bennett  from  the  bookmakers 
with  whom  he  had  betted  the  sums  mentioned  in  the  tele- 
grams from  Harris  and  Royce  respectively ;  and  that  the 
said  Brennan  paid  the  said  moneys  as  instructed,  and  this 
method  was  adopted  in  all  cases  in  which  the  money  was 
won  by  those  who  had  so  telegraphed. 

Riddell,  for  the  defendant.  The  evidence  did  not 
justify  the  magistrate  in  finding  the  defendant  guilty. 
Section  197  of  the  Code  55  &  56  Vict.  ch.  29  (D. ),  defines 
a  common  betting  house,  and  section  198  who  is  the  keeper. 
The  finding  was  that  the  bets,  if  any,  w^ere  made,  not  in 
Canada  but  in  the  United  States  :  that  is  admitted  by  the 
Crown,  and  under  Regina  v.  Smiley,  22  0.  R.  686,  the 
conviction  cannot  be  upheld.  It  is  also  admitted  that 
racing  during  actual  race  meetings  was  legal  in  the  United 
States  ;  and  that  is  so  in  this  country  under  sub-section  2 
of  section  204  of  the  Code.  The  evidence  only  shews  a 
telegraph  office  was  kept  open  in  the  usual  way  and  that 
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Argument,    is  not  betting.    The  magistrate  was  wrong  in  holding  that 
the  bank  where  the  money  was  deposited  and  the  telegraph 

office  where  the  messages  w^ere  dispatched  were  so  con- 
nected as  to  bring  the  defendant  within  sub-section  a  (ii) 
of  section  197.  I  refer  to  Davis  v.  Stephenson,  24  Q.  B.  D. 
529,  Taschereau's  Criminal  Code,  p.  135,  and  Stuffield  on 
Betting,  pp.  179,  184  et  seq.,  and  cases  cited. 

John  R.  Cartivright,  Q.  C,  for  the  Attorney-General. 
Regina  v.  Smiley,  does  not  apply,  as  that  case  was  in 
respect  to  lawful  races.  The  object  of  the  statute  was  to 
prevent  places  being  kept  to  facilitate  betting  and  espe- 
cially ready  money  betting.  The  facts  are  these  places 
were  opened  simultaneously,  a  bank,  a  telegraph  office, 
and  a  place  where  bets  were  paid.  The  evidence  shews  it 
was  one  complete  scheme.  The  person  betting  deposited 
his  money  in  the  bank  and  got  a  receipt ;  he  then  took  the 
receipt  to  the  telegraph  office,  and  a  message  placing  his 
money  on  a  certain  horse  was  sent  without  charge,  and  if 
that  horse  won  he  was  paid  at  the  third  place.  The  con- 
viction was  justified  by  the  evidence,  and  was  proper  under 
sections  197  and  198  of  the  Code.  I  refer  to  Regina  v. 
Giles,  26  0.  R.  586,  and  Regina  v.  Howard 

Riddell  in  reply. 

*  Regina  v.  Howard. 
The  judgment  of  the  Court  (Common  Pleas  Division)  was  delivered  by 
Meredith,  C.  J. : — 

Case  reserved  by  Mr.  Justice  Street  at  the  Welland  Assizes. 

The  defendant  was  charged  under  section  198  of  the  Criminal  Code, 
1892,  with  keeping  a  disorderly  house,  that  is  to  say  a  common  betting 
house,  and  the  question  raised  is  as  to  whether  on  the  facts  appearing  in 
evidence  an  offence  under  that  section  was  made  out. 

The  facts  were  substantially  the  same  as  those  which  were  proved  in 
the  case  of  JReglna  v.  Giles,  26  0.  Pt.  586,  and  the  same  contention  was 
urged  against  the  conviction  as  was  unsuccessfully  raised  in  that  case. 

We  think  we  should  follow  the  decision  of  the  Chancery  Division  in  the 
case  referred  to,  and  that  that  decision  was  a  right  one.  We  do  not 
think  that  there  is  anything  to  indicate  that  section  198  was  intended  to 
apply  only  to  events  and  contingencies  of  the  kind  mentioned  in  it  when 
they  should  happen  in  Canada.    The  offence  is  that  of  keeping  a  disor- 
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December  21,  1895.    Armour,  C.  J. :—  Judgment. 

Armour,  C.J. 

All  the  questions  reserved  for  our  consideration  must  be 
answered  in  the  affirmative. 

From  the  admissions  and  evidence  in  the  case,  the  con- 
clusion can  be  reached  without  reasonable  doubt  that  the 
business  carried  on  at  No.  112  Dundas  street,  that  carried 
on  at  No.  74  Dundas  street,  and  that  carried  on  at  No.  64 
Dundas  street,  were  all  parts  of  one  business :  that  of  bet- 
ting on  horse  races  being  run  in  the  United  States,  in 
which  one  Bennett,  who  lived  in  Washington,  was  the 
central  figure  if  not  the  owner. 

The  method  adopted  for  carrying  on  the  business  was  as 
follows  :  The  betterwent  to  No.  112  Dundas  street  and  depo- 
sited the  amount  he  desired  to  bet  to  the  credit  of  Bennett 
and  obtained  a  receipt  for  the  amount,  w^hich  he  took  to 
No.  74  Dundas  street,  shewed  it  to  the  defendant  the 
keeper  of  the  office  at  No.  74  Dundas  street,  who  stamped 
it,  and  this  being  done,  the  better  then  and  there  tele- 
graphed to  Bennett  how  he  wanted  the  amount  of  the 
receipt  placed,  and  Bennett  placed  or  had  it  placed  for 
him:  the  result  of  the  race  on  which  the  money,  was 
placed  w^as  announced  at  No.  74  Dundas  street,  and  if  the 
better  won  he  went  to  No.  64  Dundas  street  and  received 
the  money  won,  paid  to  him  there  on  a  telegraph  from 
Bennett. 

There  can  be  no  doubt  that  the  defendant  was  the 
keeper  of  the  office  at  No.  74  Dundas  street,  that  Bennett 

derly  house,  that  is  to  say  a  common  betting  house,  and  such  a  house  is  as 
much  within  the  mischief  which  the  law  ^^was  designed  to  prevent, 
whether  the  betting  is  with  regard  to  events  or  contingencies,  happening 
within  or  beyond  the  limits  of  Canada.  If  the  house  were  kept  for  the 
purpose  of  betting  between  persons  resorting  to  it,  I  cannot  think  that 
the  fact  that  the  bets  were  made  with|  respect  to  matters  happening  out 
of  Canada  would  make  the  house  any  less  a  common  betting  house 
within  the  meaning  of  the  section,  and,  if  that  be  so,  why  should  any 
more  limited  meaning  be  given  to  the  other  prohibited  acts  dealt  with  by 
sub-section  (h)  of  section  197. 

The  objection  that,  as  where  the  money  was  received  by  the  accused 
no  race  had  been  arranged  for  upon  which  the  money  was  to  be  bet,  the 
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Judgment,   ^-^s  a  person  using  it,  and  that  it  was  used  for  the  purpose 
Armour,  C.J.  of  betting  between  persons  resorting  thereto  and  persons 
procured  by  Bennett,  and  so  was   a  common  betting 
house  within   the  very  words  of   section   197  of  the 
Criminal  Code. 

The  conviction  must  be  affirmed. 

Falconbridge,  J.— (after  setting  out  the  case) : — 

The  case  of  Regina  v.  Smiley,  22  0.  R.  686,  has  no 
application  to  the  one  in  hand.  That  case  was  decided 
under  R.  S.  C.  ch.  159,  sec.  9  (now  section  204  of  the  Code). 
The  proceeding  here  is  under  section  197  of  the  Code, 
•  which  aims  at  a  different  kind  of  offence.  So  that  I  think 
it  is  immaterial  that  the  race  is  in  a  foreign  country,  and 
that  the  laying  of  the  bet  with  the  bookmaker  is  said  to 
be  done  in  a  foreign  country. 

Nor  can  I  see  that  the  legality  or  illegality  of  the  race 
in  Virginia  or  the  legality  or  illegality  of  the  bets  in  Vir- 
ginia forms  an  element  of  decision  under  the  section  we 
are  now  considering  :  Regina  v.  Giles,  26  0.  R.  586. 

The  learned  magistrate  has  found  that  there  is  evidence 
shewing  a  "connection"  between  the  rooms  at  112 
Dundas  street  and  74  Dundas  street,  and  he  has  therefore 
found  that  Bennett  was  a  person  using  the  premises  74 
Dundas  street,  and  that  the  bookmakers  at  the  race  tracks 
were  persons  procured  and  employed  by  said  Bennett,  and 
that  defendant  permitted  the  premises  in  question  to  be 
used  for  the  purposes  of  betting  between  persons  resorting 
thereto  and  the  said  bookmakers.  The  legal  objections 
which  I  have  referred  to  do  not  stand  in  the  way,  and  I 

case  does  not  come  within  the  section  cannot  prevail ;  the  words  are  on 
any  event  or  "  contingency  of  or  relating  to  any  horse  race,"  etc. :  section 
197,  sub-section  {b)  (i).  There  were  doubtless  several  contingencies  that 
would  be  required  to  happen  before  the  money  was  to  be  payable  to  the 
person  who  had  entrusted  it  to  the  accused,  but  they  were  all  contingen- 
cies relating  to  a  horse  race. 

The  conviction  must  be  affirmed. 

Rose,  J.,  concurred. 
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am  of  opinion  that  on  the  facts  so  found  and  stated  the  Judgment, 
defendant  was  properly  convicted.  Falconbridge^ 

The  whole  transaction  is   "  a  deliberate  and  scarcely  J- 
disguised  attempt  to  evade  the  Act  "  :  per  Lord  Coleridge, 
C.  J.,  in  Davis  v.  Stephenson,  24  Q.  B,,  at  p.  532. 

I  think  the  conviction  should  be  upheld. 

Street,  J.,  concurred. 

G.  A.  B. 


[CHANCERY  DIVISION.] 

Lee  v.  Lee. 

Alimony — Judgment  Therefor — Default  in  Payment — Subsequent  Judg- 
ment for  Arrears  in  County  Court — Effect  of 

-  Where,  after  the  recovery  and  registration  of  judgment  in  an  alimonys^ 
action  directing  payment  to  the  wife  of  a  yearly  sum  in  quarterly 
instalments,  she,  on  default  being  made  in  payment  of  two  of  the  instal- 
ments, brought  an  action  therefor  in  the  County  Court,  and  recovered 
judgment,  s^e^was,  notwithstanding,  held  entitled  to  the  usual  order 
for  the  sale  of  the  husband's  lands  for  the  realization  of  the  alimony. 
Semble,  that  the  judgment  recovered  in  the  County  Court  was  a  nullity.  ^ 

This  was  a  petition  liled  by  the  plaintiff  for  the  purpose  statement, 
of  realizing  arrears  of  alimony,  and  came  on  for  hearing 
before  Boyd,  C,  on  the  11th  of  December,  1894. 

The  petition  shewed  that  the  plaintiff  had  recovered 
a  judgment  against  the  defendant,  requiring  him  to 
pay  to  the  plaintiff  for  alimony,  the  yearly  sum  of  $250, 
payable  quarterly  on  the  26th  of  March,  June,  September, 
and  December,  in  each  year ;  and  that  a  certificate  of  the 
said  judgment  was  duly  registered  in  the  registry  office  ; 
that  default  had  been  made  in  the  payment  of  the  in- 
stalments due  on  the  26th  days  of  March  and  December, 
1895,  for  which  the  plaintiff  had  brought  an  action  in 
the  County  Court  of  the  county  of  Elgin,  and  recovered 
judgment ;  and  had  issued  Ji.  fa.  goods  and  lands,  bnt 
that  the  ji.  fa.  goods  had  been  returned  nulla  hoiui. 
25— VOL.  xxvir.  o.r. 
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Statement.  The  petition  also  alleged  that  the  defendant  was  the 
owner  of  certain  lands,  describing  them,  on  which  a 
dwelling  house  had  been  erected,  but  which  had  been 
destroyed  by  fire  ;  and  that,  though  insured,  the  insur- 
ance company  had  refused  to  pay  the  insurance  money 
in  consequence  of  the  alleged  non-compliance  by  the 
defendant  of  the  terms  of  the  policy,  in  not  notifying 
the  company  of  the  existence  of  a  chattel  mortgage  on 
his  goods,  the  plaintiff  alleging  that  in  consequence  thereof 
her  claim  for  the  payment  of  the  alimony  had  been  mate- 
rially decreased. 

The  petition  was  for  a  reference  to  the  Master,  to  take 
the  accounts,  for  a  sale  of  the  land,  and  for  payment  of  the 
proceeds  into  Court  to  meet  the  instalments  due  and 
to  accrue  due  for  the  said  alimony  and  costs. 

F.  E.  Hodgins,  for  the  plaintiff. 
Tremeear,  for  the  defendant. 

December  11th,  1895.    Boyd,  C.  :— 

The  usual  order  to  realize  out  of  the  land  the  arrears  of 
alimony  charged  thereon  by  the  judgment  of  the  Court, 
should  be  pronounced  on  this  application. 

I  do  not  think,  as  to  the  cause  shewn,  that  by  recovering 
judgment  in  the  County  Court  for  two  quarterly  payments 
in  arrear,  the  plaintiff  has  in  any  way  displaced  the  charge. 
My  present  impression  is  that  this  County  Court  judg- 
ment is  a  nullity,  though  it  is  not  needful  so  to  decide  on 
this  occasion, 

It  is  said  by  Vaughan  Williams,  J.,  in  Re  Hawkins,  1 
Mans.  Bank.  Cas.  6,  at  p.  9,  "  that  instalments  of  alimony  " 
(i.e.,  overdue)  "  though  a  debt  for  the  non-payment  of 
which  a  man  may  be  sent  to  prison  under  the  Debtors* 
Act,  do  not  create  such  a  debt  that  an  action  at  law  could 
be  brought  or  a  judgment  obtained  in  any  Court  whatsoever 
for  the  non-payment  of  the  debt." 

The  point  was  left  open' in  Aldvick  v.  Aldrich,  23  0.  R. 
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374,  379,  and  24  O.  R.  124,  where  the  claim  in  the  Division  Judgment. 
Court  was  restricted  to  the  taxed  costs  directed  to  be  Boyd,  a 
paid  by  the  judgment  in  the  alimony  suit,  which  were  held 
to  be  a  distinct  demand  severable  from  the  rest  of  the 
judgment, — and  presumably  not  subject  to  the  vicissitudes 
attaching  to  alimony  proper,  which  is  always  subject  to 
the  order  of  the  Court.  The  measure  of  the  plaintiff's 
charge  on  the  land  is  to  be  on  the  footing  of  the  judg- 
ment for  alimony,  disregarding  the  County  Court  judg- 
ment.   Costs  to  be  added  to  the  claim. 

G.  F.  H. 


Regina  V.  Rose. 

Municipal  Elections  —  Personation — Conviction— Prior  and  Subsequent 
Enactment  as  to  same  Offence — Repugnancy— 55  Vict.  ch.  42,  sees.- 167 
and  210  (0.). 

Where  a  clause  in  a  statute  prohibits  a  particular  act  and  imposes  a 
penalty  for  doing  it,  and  a  subsequent  clause  in  the  same  statute  impo- 
ses a  different  penalty  for  the  same  offence,  which  cannot  be  reconciled 
either  as  cumulative  or  alternative  punishment,  the  former  clause  is 
repealed  by  the  latter. 

This  principle  being  applied  to  sections  167  and  210  of  the  "  Consolidated 
Municipal  Act  1892,"  a  person  convicted  of  personation  under  the  for- 
mer clause  was  discharged  as  illegally  convicted  on  a  return  to  a  habeas 
corpus. 

Robinson  v.  Emerson,  4  H.  &  0.  352,  and  Michell  v.  Brown,  1  Ell.  &  Ell., 
at  p.  275,  followed. 

This  was  an  application  on  a  return  to  a  habeas  corpus  Statement, 
for  the  discharge  of  a  defendant  who  had  been  convicted 
of  an  offence  under  section  167  of  55  Vict.  ch.  42  (0.),  the 
Consolidated  Municipal  Act,  1892,  as  set  out  in  the  judg- 
ment. 

The  application  was  argued  on  January  22nd,  1896, 
before  Boyd,  C. 

Murphy,  Q.  C,  for  the  defendant,  contended  that  he 
could  not  be  convicted  of  applying  for  a  ballot  paper  in  the 
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Argument,  name  of  another  person  under  section  167,  as  that  section 
was  inconsistent  with,  and  repugnant  to,  the  later  section 
210  providing  pecuniary  punishment  for  the  same  offence 
John  Gartwright,  Q.  C,  for  the  Attorney-General,  con- 
tended that  section  167  was  general  in  its  application,  and 
was  not  repugnant  to  section  210. 

January  22,  1896.    Boyd,  C.  :— 

The  defendant  was  convicted  by  the  police  magistrate- 
upon  a  plea  of  guilty  of  an  offence  under  section  167  (e), 
55  Vict.  ch.  42  (0.),  the  offence  being  charged  as  apply- 
ing for  a  ballot  paper  in  the  name  of  another  person,  and 
was  sentenced  to  one  month's  imprisonment  with  hard 
labour. 

That  is  justified  by  sub-section  3,  as  the  defendant 
was  a  person  other  than  the  clerk  of  the  municipality. 
But  the  question  arises  whether  this  conviction  is  legal 
and  valid  in  view  of  the  subsequent  provision  as  to  the 
same  offence,  which  is  found  in  section  210  of  the  same 
Municipal  Act. 

This  section  is  of  more  recent  origin  than  section 
167 ;  it  was  introduced  providing  for  this  and  other 
offences  in  1891 :  54  Vict.  ch.  42,  sec.  8.  It  is  there  said 
(sub-sec.  2),  that  "  Every  person  who  *  *  applies  for 
a  ballot  paper  in  the  name  of  some  other  person  *  * 
shall  be  deemed  to  have  committed  the  offence  of  persona- 
tion, and  shall  incur  a  penalty  of  $200,  and  in  default  of 
the  payment  of  the  penalty  and  costs,  the  offender  shall  be 
imprisoned  *  *  for  a  period  of  sixty  days,  unless  the 
penalty  and  costs  be  sooner  paid." 

This  is  a  noticeable  variation  from  the  penalty  given 
under  the  earlier  section,  which  renders  the  offenders  liable 
to  imprisonment  for  a  term  not  exceeding  six  months,  with 
or  without  hard  labour :  sec.  167,  sub-sec.  3. 

The  first  awards  bodily  punishment,  and  the  last  pecu- 
niary punishment,  and  in  default  of  satisfaction  then 
imprisonment.    I  do  not  think  the}^  can  be  read  together 
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or  reconciled  as    cumulative   punishment   for   the  one  Judgment, 
offence  ;  nor  do  I  think  they  can  be  left  to  stand  as  alter-    Boyd,  0. 
native  punishments  for  the  one  offence  at  the  option  of  the 
magistrate.    The  very  essence  of  criminal  law  is  that  it 
should  be  certain  in  its  sanctions,  and  so  plainly  expressed 
as  to  be  intelligible  to  the  sense  of  ordinary  people. 

I  think  that  by  the  application  of  proper  principles  of 
construction  and  interpretation,  that  the  law  which  is  later 
in  date  as  well  as  later  in  position  in  the  statute  book, 
must  in  case  of  inconsistency  or  repugnancy  prevail  against 
the  earlier  in  time  and  place. 

In  Robinson  v.  Emerson,  4  H.  &  C.  352,  Martin,  B.,  said, 
at  p.  355  :  "  Where  a  statute  prohibits  a  particular  act,  and 
imposes  a  penalty  for  doing  it,  and  a  subsequent  statute 
imposes  a  different  penalty  for  the  same  offence,  the  latter 
statute  operates  as  a  repeal  of  the  former."  And  see 
Attorney -General  v.  Lockwood,  9  M.  &  W.,  at  p.  391,  per 
Abinger,  C.  B.,  and  Parry  v.  The  Croydon  Gowirinercial  Gas 
■and  Coke  Co.,  11  C.  B.  N.  S.  579,  affirmed  15  0.  B.  N.  S. 
568. 

So  it  is  succinctly  put  by  Lord  Campbell,  C.  J.,  in 
Michell  V.  Brown,  1  Ell.  &  Ell.,  at  p.  275,  the  later  enactment 
operates  by  way  of  substitution  and  not  cumulatively, 
giving  an  option  to  the  prosecutor  or  the  magistrate. 

The  defendant  should  be  discharged  from  illegal  custody 
and  the  usual  order  for  protection  given. 

G.  A.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

LONGBOTTOM 
V. 

The  Corporation  of  the  City  of  Toronto. 

Munidijcd  Corporations — Negligence — Defective  Sideioalk — Notice  of 
Action— Pleading — 57  Vict.  ch.  50,  .'sec.  13  (0.). 

The  defence  of  want  of  notice  of  action  required  by  section  13  of  the 
Municipal  Amendment  Act,  1894,  in  an  action  against  a  municipal 
corporation  for  injuries  sustained  through  a  defective  sidewalk  should 
be  set  up  in  the  statement  of  defence  if  the  statement  of  claim  is  silent 
on  the  point,  and  the  Judge  can  then  go  into  the  circumstances,  if  any, 
which  excuse  the  want  or  insufficiency  of  the  notice. 

And  where  the  objection,  in  such  a  case,  to  the  want  of  notice  was  not 
raised  until  after  the  evidence  was  closed,  a  motion  for  a  nonsuit  was 
refused. 

Statement.      This  was  an  action  brought  to  recover  damages  for 
injuries  sustained  through  a  defective  sidewalk. 

The  action  was  tried  at  Toronto,  on  November  20th, 
1895,  before  Boyd,  C,  and  a  jury. 

At  the  close  of  the  case  judgment  was  moved  for  in 
favour  of  the  defendants  on  the  ground  that  no  proper 
notice  of  the  accident  had  been  given  to  the  defendants 
under  section  13  of  57  Vict.  ch.  50  (0.).  The  case  was  left 
to  the  jury,  who  brought  in  a  verdict  for  $500.  The  ques- 
tion of  notice  was  reserved  and  was  subsequently  argued 
on  January  18th,  1896. 

H.  L.  Drayton,  for  the  defendants.  The  plaintiff  has 
no  remedy  at  common  law,  and  can  only  recover  under  the 
statute  ;  her  claim  is  strictly  governed  by  its  limitations : 
Municipality  of  Pictou  v.  Geldert,  [1893]  A.  C.  524.  The 
accident  happened  January  11th,  1895,  and  notice  was 
not  given  until  March  10th,  1895.  The  notice  and  its 
proof  must  be  part  of  the  plaintiff's  case,  and  without  it 
there  can  be  no  recovery  under  the  statute.  The  want,  of 
notice  need  not  be  pleaded  or  proved.    If  absence  of  notice 
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ought  to  be  pleaded,  an  amendment  should  be  allowed.  Argument. 
Amendments  are  in  the  discretion  of  the  Court,  and  will  be 
granted  unless  unfairly  prejudicing  or  surprising  the  other  f 
side.    There  is  no  prejudice  or  surprise  here. 

A.  M.  Denovan,  for  the  plaintiff.  The  defendants  were 
liable  to  repair  at  common  law :  Harrold  v.  Simcoe  (And 
Ontario,  16  C.  P.  at  p.  50.  The  defendants  are  not  enti- 
tled to  amend  :  Verratt  v.  McAulay,  5  O.  R.  313  ;  McKay 
V.  ■CummingSy  6  0.  R.  400. 

Drayton,  in  reply.  The  authorities  cited  as  to  amend- 
ment do  not  apply.  In  them  the  statutory  enactment  con- 
tracted a  common  law  liability,  therefore  strictness  in 
pleading  was  required,  while  in  this  case  the  converse 
proposition  applies,  and  the  corporation  position  of  no 
liability  under  the  common  law  is  affected  by  the  statu- 
tory provision. 

January  22nd,  1896.    Boyd,  C.  :— 

The  notice  required  by  57  Vict.  ch.  50,  sec.  13  (0),  in 
cases  of  injury  from  defective  sidewalks,  is  to  inform  the 
corporation  before  action  of  the  nature  of  the  accident  and 
the  cause  of  it.  This  is  doubtless  to  give  the  municipal 
authorities  an  opportunity  of  investigating  the  matter  in 
all  its  bearings  with  a  view  to  settling  or  contesting  the 
claim. 

This  kind  of  notice  and  its  intent  have  evidently  been 
suggested  by  the  like  provision  in  the  Workmen's  Compen- 
sation for  Injuries  Act,  55  Vict.  ch.  80,  sec.  13  (0.),  of  which 
sub-sec.  5  contains  these  words  :  "  The  want  or  insufficiency 
of  the  notice  *  *  shall  not  be  a  bar  to  the  maintenance 
of  an  action,  *  *  if  the  Court  or  Judge  before  whom 
the  action  is  tried,  *  *  is  of  opinion  that  there  was 
reasonable  excuse  for  the  want  or  insufficiency,  and  that 
the  defendant  has  not  been  thereby  prejudiced  in  his 
defence." 

That  is  almost  in  identical  terms  with  the  last  clause  of 
the  section  under  which  this  motion  for  nonsuit  is  made. 
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Judgment.      ^\^q  Workmen's  Compensation  Act  requires  that  the 
Boyd,  C.    want  or  the  insufficiency  of  the  notice  shall  be  pleaded  : 
snb-secs.  9  &  14. 

Having  regard  to  Con.  Rule  402,  that  a  defendant  is  to 
raise  all  such  grounds  of  defence,  as,  if  not  raised  on 
the  pleadings  would  be  likely  to  take  the  opposite 
party  by  surprise,  I  think  that  it  is  the  proper  prac- 
tice for  the  defendant  to  set  up  want  of  notice  in  case 
the  statement  of  claim  is  silent  on  the  point,  and  then  the 
point  being  presented  on  the  pleadings,  the  Judge  can 
inquire  into  the  circumstances  (if  any)  which  excuse  the 
want  or  the  insufficiency  of  this  notice.  That  inquiry  has 
not  been  made  here.  See  also  on  the  general  rule  as  to  plead- 
ing want  of  notice  in  cases  of  statutory  liability  :  Kent  v. 
'J  he  Great  Western  E.  W.  Co.,  8  C.  B.  714,  Edwards  v. 
Great  Western  R  W.  Co.,  11  C.  B.  588  ;  JDavey  v.  Warns, 
14  M.  &;  W.  199 ;  Mason  v.  The  Birkenhead  Improvement 
.  Commissioners,  6  H.  &  N.  72. 

There  was  no  preliminary  objection  raised  to  the  state- 
ment of  claim  in  this  case  as  being  insufficient,  and  no 
•  observation  was  made  as  to  want  of  notice  till  the  close  of 
the  evidence,  and  just  before  the  case  went  to  the  jury. 
No  evidence  was  offered  by  the  defendants,  and  I  am  not 
able  to  say  that  the  defendants  were  prejudiced  by  the  want 
of  notice  of  injury  within  tliirty  days  after  the  accident. 
The  accident  was  in  January  and  notice  was  given  within 
two  months  afterwards  in  March,  1895,  and  some  ten  days 
before  action.  In  April  the  sidewalk  was  repaired  by 
the  city. 

There  is  no  doubt  on  the  facts  and  on  the  findings  of  the 
jury,  that  the  plaintiff  was  injured  in  this  case  by  reason 
of  a  broken  or  rotten  plank  in  the  sidewalk  on  Richmond 
street,  which  had  been  so  out  of  repair  since  October,  ]894, 
and  it  is  fairly  excusable  as  to  both  parties  that  neither 
should  have  noticed  the  change  in  the  law  as  to  this  notice 
which  was  introduced  by  amendment,  assented  to  in  May, 
1894,  but  which  would  not  be  practically  promulgated  till 
the  publication  of  the  statute  at  a  later  period  in  the  year. 
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Altogether  I  am  unwilling  to  turn  the  plaintiff  round  on  Judgment, 
this  point,  taken  at  the  very  close  of  the  contest,  where  the  Boyd,  C. 
jury  have  affirmed  her  claim  to  be  meritorious. 

I  make  no  order  except  that  judgment  be  entered  for 
the  plaintiff  w^ith  costs. 

G.  A.  B. 


[DIVISIONAL  COURT.] 

GuROFSKi  V.  Harris  et  al. 

Fraudulent  Conveyance — 13  Eliz.  ch.  5 — Intent  to  Defeat  Action  J  or  Tort 
— Creditor — Preference. 

Where  a  conveyance  of  land  was  made  by.  a  father  to  a  daughter,  while 
an  action  for  slander  against  the  father  was  pending,  of  which  the 
daughter  was  aware,  in  satisfaction  of  a  hona  fide  pre-existing  debt  to 
the  extent  of  the  full  value  of  the  land  : — 

Held,  that  the  conveyance  being  attacked  under  13  Eliz.  ch.  5,  by  one 
who  became  a  creditor  by  judgment  obtained  in  the  action  of  slander 
three  months  after  the  conveyance,  and  there  being  no  other  creditors, 
the  preferring  of  one  creditor  was  no  ground  for  setting  aside  the  con- 
veyance as  fraudulent  and  void  : — 

Cameron  v.  Cusach,  17  A.  R.  489,  followed. 

A  plaintiff  suing  for  a  tort  is  not  a  creditor  within  the  meaning  of  the 

Ontario  statute  as  to  preferences  : — 
Ashley  v.  Brown,  17  A.  R.  500,  followed. 

Action  brought  by  Julia  Gurofski,  on  behalf  of  herself  Statement, 
and  all  other  creditors  of  the  defendant  Ettlestein  Harris 
(otherwise  called  Harris  Ettlestone),  to  set  aside  a  convey- 
ance dated  11th  December,  1894,  made  by  the  defendant 
Harris  to  the  defendant  Amelia  King,  his  daughter,  of  a 
certain  cottage  and  lot  of  land  in  the  city  of  Toronto,  on  the 
ground  that  the  same  was  fraudulent  and  void  as  against 
the  creditors  of  the  defendant  Harris. 

The  action  was  begun  on  the  1st  March,  1895. 

The  statement  of  claim,  delivered  on  the  9th  March, 
1895,  alleged  that  on  the  9th  February,  1894,  the  plaintiff 
bej^an  an  action  ai^ainst  the  defendant  Harris  for  damages 
for  slander,  and  on  the  1st  March,  1895,  obtained  judgment 
against  him  for  $700  and  costs  ;  that  a  writ  of  Ji.  fa.  against 
26 — vol  xxvir.  o.r. 
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statenveiit.  his  goods  and  lands  had  been  placed  in  the  hands  of  th& 
sheriff  of  the  city  of  Toronto,  who  had  been  unable  to  rea- 
lize thereon ;  that  the  defendant  Harris,  on  or  about  the 
12th  December,  1894,  and  after  the  commencement  of  the 
action  for  slander,  with  the  intent  and  object  of  delaying, 
hindering,  and  defrauding  the  plaintiff,  conveyed  to  his 
co-defendant,  without  consideration,  the  lands  mentioned; 
that  the  defendant  King  had  knowledge  and  notice  of  the 
action  of  slander,  and  connived  and  colluded  with  the 
defendant  Harris  to  defeat  the  plaintiff's  claim. 

The  defendants  denied  all  charges  of  fraud  and  collu- 
sion, disputed  the  status  of  the  plaintiff  as  a  creditor,  and 
alleged  that  the  defendant  King  was  a  bond  fide  purchaser 
of  the  land  in  question  for  value,  the  facts  as  to  which  are 
set  out  in  the- judgments,  and  without  notice  or  know- 
ledge of  any  evil  or  wrong  intention  on  the  part  of  her  co- 
defendant. 

The  action  was  tried  at  Toronto  on  the  4th  November, 
1895,  before  Armour,  C.  J.,  who  found  that  when  the  con- 
veyance was  made  the  intention  of  both  parties  was  to 
defeat  the  action  of  slander  ;  and  gave  judgment  setting 
aside  the  conveyance  with  costs. 

The  defendants  appealed  from  this  judgment,  and  their 
appeal  was  argued  before  a  Divisional  Court  composed 
of  Boyd,  C,  and  Robertson  and  MacMahon,  JJ.,  on  the 
17th  January,  1896. 

Watson,  Q.  C,  for  the  defendants.  Cameron  v.  Cusacky 
17  A.  R.  489,  concludes  this  case.  It  was  found  in  that 
case  that  an  intent  to  defeat  existed.  The  only  dis- 
tinction is  that  in  that  case  an  action  had  only  been 
threatened  when  the  impeached  conveyance  was  made, while 
here  it  had  been  actually  begun.  In  this  case  there  is  no- 
finding  by  the  learned  Judge  that  a  debt  was  not  due  by 
the  father  to  the  daughter,  and  the  evidence  completely 
establishes  such  a  debt.  I  refer  to  Hickerson  v.  Farring- 
ton,  18  A.  R.  635;  Gamphell  v.  Roche,  ih.  646;  Ex  p. 
Mercer,  17  Q.  B.  D.  290  ;  Golden  v.  Gillam,  20  Ch.  D.  389. 
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F.  E.  Titus,  for  the  plaintiff.    If  the  conveyance  was  Argument, 
executed  for  a  fraudulent  purpose,  valuable  consideration 
is  of  no  avail :  see  remarks  of  Osler,  J.  A.,  in  Cameron  v. 
Gusach,  17  A.  R.  at  p.  493.  I  refer  also  to  Barling  v.  Bishop, 
29  Beav.  417. 

February  18,  1896.    Boyd,  C.  :— 

One  important  factor  has  not  been  passed  upon  by  the 
trial  Judge — one  which  appears  to  me  decisive  of  the  case 
in  the  defendants'  favour.  Though  it  is  found  that  the 
deed  impeached  was  made  with  the  intention  to  defeat  the 
action  for  slander  then  pending,  yet  no  reasons  are  given, 
and  there  is  no  finding  impeaching  the  credibility  of  the 
witnesses  who  affirm  that  there  was  a  debt  subsisting 
between  father  and  daughter.  Having  carefully  read  and 
compared  all  the  evidence,  I  am  led  to  believe  that  a  debt 
to  the  extent  of  .|600 — the  full  value  of  the  land — is  satis- 
factorily proved  to  have  existed,  and  in  satisfaction  of 
which  this  conveyance  was  made  and  accepted.  The 
daughter  had  been  in  business  some  seven  or  eight  years 
before  her  marriage,  and  had  realized  considerable  vsums 
out  of  her  business,  as  the  evidence  of  the  deposits  in  the 
savings  bank  and  the  parol  testimony  indicate.  It  cannot 
be  doubted  that  enough  moneys  were  in  her  hands  where- 
with to  lend  the  various  amounts  which  were  afterwards 
summed  up  in  the  one  note  of  13th  January  for  $300 
given  on  the  eve  of  her  marriage,  and  the  other  sum  of 
$300  given  on  the  6th  January,  1892,  for  which  the  note 
of  that  date  was  taken.  That  this  $300  was  paid  by  the 
daughter  to  the  father,  and  by  him  expended  in  the  wedding 
festivities,  according  to  the  custom  of  the  Jewish  people, 
is  well  proved  by  father,  daughter,  husband,  and  brother. 
And  there  is  nothing  going  counter  to  this  evidence.  As 
to  the  other  $300,  Silverstone,  an  independent  witness, 
proves  the  lending  of  the  last  $150  by  the  daughter  to  her 
father,  and  also  a  statement  then  made  between  them 
acknowledging  that  another  $100  had  been  lent  shortly 
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Judgment,  before.  An  independent  witness,  Manton,  also  proves  that 
Boyd,^.  father  was  tryino*  to  raise  a  loan  on  the  land  in  ques- 
tion in  the  fall  or  in  the  middle  of  1891,  out  of  which  to 
pay  his  daughter  money  he  had  borrowed.  He  had  at 
tliat  date  borrowed,  according  to  father  and  daughter,  at 
least  $150,  or  at  most  $275,  for  there  is  some  variation  in 
the  details — which  is  not  surprising,  as  some  years  have 
elapsed,  and  no  entries  were  made  of  it,  and  the  father  is 
illiterate^ — and  the  whole  was  closed  by  the  note  taken  in 
1892.  There  is  a  credible  account  given  of  how  and  why 
the  two  notes  were  taken  in  1892 ;  they  were  written  out 
by  the  brother  Abraham,  who  is  the  scribe  of  the  family, 
and  were  kept  by  the  daughter  after  her  marriage,  and 
delivered  up  by  her  to  her  father  after  she  received  the 
conveyance  of  the  land. 

She  and  her  husband  went  to  Rochester  directly  after 
the  marriage,  and  lived  there  for  eighteen  months,  and 
after  the  first  note  was  due  at  the  end  of  a  year,  repeated 
demands  for  payment  were  made.  These  were  renewed 
and  repeated  after  Mr.  and  Mrs.  King  returned  to  Toronto 
in  the  summer  of  1893.  The  father  tried  to  raise  money 
on  the  lot  to  meet  the  claim,  but  was  unable  to  do  so,  and 
then  turned  it  over  to  pay  the  whole,  by  the  advice  of  his 
solicitor. 

The  attack  being  under  the  Statute  of  Elizabeth — by  one 
who  became  a  creditor  by  reason  of  the  judgment  obtained 
in  her  action  of  slander  three  months  after  the  conveyance — 
and  there  being  no  other  creditors,  it  is  shewn  by  the  case 
of  Cameron  v.  GusacJc,  17  A.  R  489,  that  the  preferi'ing  of 
one  creditor,  even  though  there  be  an  impending  action  for 
tort  of  which  both  are  aware,  is  no  ground  for  displacing 
the  transaction  as  fraudulent  and  void.  If  there  was  a 
debt  between  father  and  daughter,  and  the  conveyance  was 
in  satisfaction  of  that  debt,  I  take  it  that  the  plaintiff  is 
out  of  Court. 

The  finding  of  the  trial  Judge,  which  is  a  conclusion  of 
law,  leaves  it  open  for  the  appellate  Court  to  deal  with  the 
facts;  and  upon  the  evidence  I  have  no  reasonable  doubt 
that  the  defence  of  valuable  consideration  is  established. 
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In  my  opinion,  the  action  should  be  dismissed  with  Judgment. 

costs.  Boyd,  C. 

As  to  the  form  of  the  notes — being  without  interest — that 
is  the  ordinary  way  in  which  Jews  deal  with  each  other — 
not  exacting  money  from  one  of  their  own  kindred.  Spe- 
cial expenditure  on  a  marriage  feast  is  also  a  Jewish  custom 
of  great  antiquity. 

In  addition  to  what  is  said  by  my  brother  MacMahon  as 
to  the  law,  I  would  note  that  the  plaintiff  suing  for  a  tort 
is  not  a  creditor  within  the  meaning  of  the  Ontario  statute 
as  to  preferences:  Ashley  v.  Brovm,  17  A.  H.  500.  As  a 
subsequent  creditor  by  judgment,  the  plaintiff  cannot  attack 
a  prior  deed  for  adequate  value  where  no  debts  still  unpaid 
were  existing  at  the  time  of  the  execution  of  the  deed,  for 
it  is  not  shewn  that  the  transaction  was  colourable  or 
entered  into  with  a  view  to  incur  future  oblio^ations  :  Smith 
V.  Tatton,  6  L.  R.  Ir.  at  p.  43  (1879).  And  so  far  as  the  Sta- 
tute of  Elizabeth  is  concerned,  there  is  nothing  to  prevent 
a  person  indebted  bond  fide  conveying  property  to  satisfy 
one  of  his  creditors,  in  preference  to  holding  it  subject  to 
the  contingencies  of  pending  litigation  for  tort :.  Middleton 
V.  Pollock,  2  Ch.  D.  at  p.  108  ;  McMasier  v.  Clare,  7  Gr. 
at  p.  558. 

A  distinction  is  to  be  marked  in  the  cases  between  sell- 
ing to  a  stranger  and  handing  over  property  to  an  existing 
creditor  in  satisfaction  of  his  claim.  In  the  latter  case  no 
provision  of  the  Statute  of  Elizabeth  is  invaded,  and  its 
policy  is  not  thereby  frustrated.  The  scheme  of  the  Act 
was  to  provide  that  a  man's  property  should  go  to  pay  his 
creditors,  or  some,  or  one  of  them ;  but  it  was  not  intended 
to  provide  for  ratable  or  other  distribution  among  the 
mass  of  his  creditors.  Applying  to  this  case  the  decisions 
under  the  Statute  of  Elizabeth,  and  having  regard  to  the 
parliamentary  exposition  of  that  statute  given  by  the 
Ontario  Legislature  in  R.  S.  O.  ch.  96,  sec.  3,  I  think  the 
case  of  bond  fide  satisfaction  of  the  claim  of  one  creditor  is 
not  within  the  mischief  which  the  Act  strikes  at. 
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Judgment.   RoBERTSON,  J.  :— 
BfObertson,  J. 

I  fully  concur  in  this  judgment. 
MacMahON,  J.  : — 

The  only  judgment  delivered  by  the  learned  Chief  Jus- 
tice of  the  Queen's  Bench,  who  tried  this  case,  was :  "I 
think  that  when  this  conveyance  was  made  the  intention 
of  the  parties  was  to  defeat  this  action.  I  have  no  doubt 
about  that,  and  I  set  aside  the  conveyance." 

A  conveyance  for  valuable  consideration  by  a  debtor  to 
one  creditor  is  not  void  merely  because  it  is  made  for  the 
purpose  of  defeating  a  particular  creditor ;  for  a  debtor 
is  not,  by  the  statute  13  Eliz.  ch.  5,  precluded  from  pre- 
ferring one  creditor  to  another.  So  long  as  it  is  shewn 
that  the  person  to  whom  the  conveyance  or  mortgage  is 
made  is  a  bond  fide  creditor,  that  is  all  that  is  required. 
For  the  bona  fides  referred  to  in  the  statute  means  that 
the  instrument  is  not  being  used  as  a  covering  for  preserv- 
ing the  property  for  the  grantor  or  mortgagor:  see  Ex  p. 
Gumes,  12  Ch.  D.  314  at  p.  324 ;  and  the  judgment  of 
GifFard,  L.J.,  in  Alton  v.  Harrison,  L.  R.  4  Ch.  at  p.  626  ; 
Tottev  V.  Douglas,  18  Gr.  at  p.  352. 

The  Act  of  3  872  (now  R.  S.  O.  ch.  96,  sec.  1)  explain- 
ing 13  Eliz.,  was,  as  pointed  out  by  Osier,  J.  A.,  in  Cam- 
eron V.  Cusack,  17  A.  R.  at  p.  493,  passed  merely  for 
the  purpose  of  declaring  that  it  had  not  been  properly 
expounded  in  Smith  v.  Moffat,  28  U.  C.  R.  486.  The  Pro- 
vincial Act  merely  provides  that  valuable  consideration  and 
intent  to  pass  the  interest  of  the  grantor  shall  not  prevent 
the  application  of  vsections  1  and  2  of  13  Eliz.  ch.  5,  unless 
the  property  was  acquired  bond  fide  and  without  notice  or 
knowledge  on  the  part  of  the  purchaser  of  any  fraud  or 
intended  fraud  by  the  vendor.  That  Act  in  no  way  inter- 
feres with  the  right  of  a  debtor  to  prefer  one  creditor  to 
another — a  right  which  was  not  abridged  by  the  Act  of 
Elizabeth. 


xxvir.] 


GUROFSKI  V.  HARRIS. 


207 


Tf,  therefore,  the  defendant  was  a  creditor  of  her  father.  Judgment. 
Harris  Ettlestone,  I  take  it  that  the  fact  that  her  father  MacMahon, 
intended  by  the  conveyance  to  her  to  defeat  some  person  J- 
who  might  become  a  creditor,  and  that  she  was  aware  that 
the  deed  would  have  that  effect,  would  not  alone  defeat 
the  conveyance. 

But  there  is  the  strongest  evidence  that  the  defendant 
was  pressing  for  payment,  and  that  her  father  was  endea- 
vouring to  sell  the  cottage,  and  had  promised  that  when  a 
sale  was  effected  he  would  pay  her  claim.  When  the  con- 
veyance was  executed  and  given  to  the  defendant,  the 
father  may  have  had  it  in  his  mind  to  defeat  the  plaintiff's 
claim ;  but  there  was  no  evidence  that  the  defendant  was 
aware  of  such  intent.  In  fact,  the  action  for  slander 
brought  by  the  plaintiff  against  Harris  Ettlestone  the  for- 
mer offered  to  settle  on  payment  of  $25,  but  the  suit  was 
apparently  regarded  as  so  frivolous  and  of  such  little 
moment  that  settlement  even  on  those  terms  was  declined. 
As  said  by  Lindley,  L.  J.,  in  Ex  p.  Mercer,  17  Q.  B.  D.  at 
p.  301  :  "  At  all  events,  the  result  of  it "  (an  action  for 
breach  of  promise  of  marriage  in  that  case)  "  was  in  the 
highest  degree  speculative  ;  he  was  not  indebted  to  the 
plaintiff,  but  she  had  made  a  claim  against  him  which 
might  or  might  not  result  in  damages."  That  case  has  no 
bearing  on  the  present,  if,  as  contended  here,  the  defendant 
was,  at  the  time  of  the  conveyance  made,  a  creditor  of  her 
father ;  because  that  (the  Mercer  Case)  was  the  case  of  a 
voluntary  settlement  in  favour  of  the  settlor's  wife  ;  and  I 
merely  refer  to  the  view  entertained  by  the  Lord  Justices 
in  appeal,  where  such  a  settlement  is  sought  to  be  set  aside 
by  a  creditor  wlio  at  the  time  the  settlement  was  made  has 
not  recovered  judgment ;  and  who  was  merely  a  litigating 
plaintiff  in  an  action  of  tort  brought  against  the  settlor. 

The  Chief  Justice  not  having  found  on  the  question  as 
to  whether  the  defendant  was  a  ci'editor,  and  as  that  is 
the  question  on  which  the  judgment  mainly  hinges,  we  have 
to  deal  with  it  on  the  evidence  before  us.  And  I  agree 
with  the  learned  Chancellor  in  holding  that  there  was 
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Judgment,  ample  evidence  of  an  indebtedness.  And,  in  addition  to 
MacMahon,  what  is  said  in  the  Chancellor's  judgment,  I  want  to  point 
out  that  the  defendant  at  one  time,  in  1889,  had  to  her 
credit  in  the  savings  bank  the  sum  of  ^1,383.80,  and  she 
on  two  occasions  during  that  year  deposited  $600,  and  on 
another  occasion  $300.  On  one  occasion  in  July,  1890,  she- 
deposited  $425,  and  in  Jul}^,  1891,  she  made  a  deposit  of 
$600.  The  deposits  of  these  large  sums  go  to  shew  that 
she  was  in  the  habit  of  keeping  considerable  sums  of 
money  about  her  from  which  the  money  lent  her  father 
could  be  paid  without  having  to  resort  to  payment  by 
cheque.  And  as  I  see  no  portion  of  a  deposit  in  the  savings 
branch  of  the  Dominion  Bank  (where  she  kept  her 
account)  can  be  withdrawn  unless  upon  production  of  the 
depositor's  pass  book,  that  would  be  a  very  good  reason 
for  not  giving  her  father  cheques  for  the  money  lent  him. 

If  there  is  anything  in  the  property  beyond  the  amount 
of  the  defendant's  claim,  the  plaintiff  should  have  the  right 
to  treat  the  deed  as  a  mortgage  and  make  what  she  can 
out  of  the  equity  of  redemption ;  otherwise  I  agree  that 
the  action  should  be  dismissed  with  costs. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Belanger  V.  Menard. 

Bill  of  Sale — Fraud — Possession — Onus. 

The  due  registration  of  a  bill  of  sale  prevents  the  inference  of  fraud  being 

drawn  from  the  retention  of  possession  of  the  goods  by  the  bargainor. 
Cookson  V.  Swire,  9  App.  Cas.  at  pp.  664-5,  speciallj^  referred  to. 
Judgment  of  the  County  Court  Prescott  and  Russell  reversed. 

This  was  an  appeal  from  the  County  Court  of  Prescott  Statement, 
and  Russell  in  an  interpleader  issue  as  to  certain  goods 
and  chattels  claimed  by  the  plaintiff  in  the  issue,  deter- 
mining that  the  plaintiff  was  not  entitled  to  them  as 
against  the  execution  creditor. 

The  plaintiff  rested  his  case  upon  the  production  and 
proof  of  a  bill  of  sale  of  the  goods  in  question  from  the 
execution  debtor  to  him,  which  was  duly  registered  in  accord- 
ance with  the  provisions  of  the  Bills  of  Sale  and  Chattel 
Mortgage  Act,  1894,  and  proof  that  the  debtor  was  at  the 
time  the  bill  of  sale  was  executed  in  possession  of  them. 
It  appeared  from  the  plaintiffs  evidence  that  the  execution 
debtor  was  indebted  to  the  defendant  in  the  issue  in  the 
sum  of  $450  at  the  time  the  bill  of  sale  was  given,  and 
that  proceedings  had  been  taken  to  recover  this  indebted- 
ness about  that  time ;  that  four  days  before  the  execution 
of  the  bill  of  sale  the  debtor  had  executed  to  the  plaintifi' 
a  conveyance  of  his  farm ;  that  the  plaintiff  at  the  time  ot 
these  transactions  was  a  school  teacher,  residing  at  the 
village  of  Alfred,  about  five  miles  from  the  residence  of  the 
debtor,  which  was  upon  the  farm  conveyed  ;  that,  though 
the  bill  of  sale  and  conveyance  were  absolute  in  form,  the 
debtor  continued  to  reside  on  the  farm  and  in  possession 
of  the  goods,  and  was  so  in  possession  when  the  latter 
were  seized  by  the  sheriff ;  and  that  the  debtor  was 
possessed  of  no  other  personal  ])roperty  upon  which  the 
sheriff  could  levy  under  the  writ  in  his  hands. 

The  learned  Judge,  having  found  these  facts,  determined 
that  the}''  raised  so  strong  a  presumption  of  the  transaction 
27 — VOL.  xxvir.  o.ii. 
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Statement,  between  the  debtoi'  and  the  y)laintiff  being  colourable  and 
fraudulent,  as  against  the  creditors  of  the  debtor,  as  to 
throw  upon  the  plaintiff  the  onus  of  proving  the  bona  fides 
of  it  by  some  proof  beyond  the  production  and  proof  of 
the  instruments  under  which  he  claimed,  although  these 
were  formally  executed  and  registered;  and  he  having  so 
intimated  that  o])inion,  the  ])laintiff's  counsel  elected  to 
rest  his  case  upon  the  evidence  put  in. 

The  learned  Judge  thereupon  decided  the  issue  against 
the  plaintiff ;  and  the  appeal  was  brought  from  this 
j  udgment. 

The  appeal  w^as  argued  before  a  Divisional  Court  com- 
]^osed  of  Meredith,  C.J.,  and  Rose  and  MacMahon,  JJ., 
on  the  12th  February,  1896. 

8hepley,  Q.C.,  for  the  plaintiff.  The  J udge  held  that  the 
plaintiff  should  have  gone  on  and  shewn  good  faith,  but 
that  is  not  necessary  :  Furlong  v.  Reid,  12  0.  R.  607 ; 
Squair  v.  Fortune,  18  U.  C.  R.  547. 

[Meredith,  C.J. — We  will  hear  the  other  side.] 
J.  B.  O'Bricm,  for  the  defendant.  The  cases  cited  were 
cases  of  chattel  moi'to-ao^es.  This  is  a  bill  of  sale.  The 
distinction  is  this,  that  where  the  transfer  is  in  form  abso- 
lute, and  the  transferor  continues  in  possession,  a  presump- 
tion of  fraud  arises  :  Tajdor  on  Evidence,  ed.  of  1895,  sees. 
150,  150a;  May  on  Fraudulent  Conveyances,  2nd  ed., 
pp.  136-8  ;  Tivynes  Case,  1  Sm.  L.  C,  8th  ed.,  p.  1 ;  Edioards 
V.  Harhen,  2  T.  R.  587 ;  Martindale  v.  Booth,  3  B.  &  Ad. 
498;  In  o^e  Daniel,  Ex  p.  Ashhy,  25  L.  T.  188.  Other 
badges  of  fraud  are  present  here,  as  found  by  the  learned 
Judge. 

She'pley,  in  reply.  The  language  of  the  cases  cited  in 
opening  is  just  as  applicable  to  a  bill  of  sale  as  a  chattel 
mortgage.  At  all  events,  there  is  no  room  for  the  distinc- 
tion since  the  Bills  of  Sale  Act.  It  is  a  question  of  title, 
not  of  possession. 
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Februaiy  17, 1896.    Meredith,  C. J.— (after  setting  out  Judgment. 

the  facts  as  above) : —  Meredith, 

O.J. 

I  am  unable  to  say  that  the  inference  which  the  learned 
Judge  drew  was  not  one  that  upon  the  facts  proved  he 
might  not  properly  have  drawn,  and  had  it  not  been  for 
his  ruling  that  the  mere  retention  of  possession  by  the 
bargainor,  although  the  bill  of  sale  was  duly  registered 
under  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  1894, 
raised  a  presumption  of  fraud  which  it  w^as  incumbent 
upon  the  plaintiff  to  rebut,  I  should  have  been  of  the  opin- 
ion that  the  appeal  should  be  dismissed. 

That  ruling  was,  however,  in  my  opinion,  erroneous. 

In  Edwards  v.  Harhen,  2  T.  R.  587,  the  opinion  was 
expressed  that  the  presumption  arising  from  such  reten- 
tion of  possession  was  one  of  law,  and  conclusive  against 
the  bargainee  ;  but  the  later  cases  have  modified  that  view, 
and  determine  that  the  presumption  is  one  of  fact  w^hich 
may  be  rebutted  by  evidence  of  good  faith  :  see  Martin- 
dale  V.  Booth,  3  B.  &  Ad.  498  ;  and  the  notes  to  Tiuyne's 
Case,  1  Sm.  L.  C,  8th  ed.,  p.  1 ;  Macdona  v.  Stviney,  8  Ir. 
C.  L.  R.  73. 

This  rule  was  established  before  the  passing  of  the  Bills 
of  Sale  Act,  and  no  case  was  cited,  nor  have  T  been  able  to 
find  one,  in  which  since  that  Act  was  passed  it  has  been 
held  that  the  presumption  arises — nothing  else  being- 
proved  than  the  absence  of  a  change  of  possession — where 
the  bill  of  sale  has  been  registered  under  the  Act. 

The  principal,  if  not  the  only,  ground  upon  which  the 
presumption  was  based  was  the  secrecy  of  the  transaction, 
and  where  that  element  was  absent,  the  notoriety  of  the 
transfer  was  always  a  strong  circumstance  to  rebut  it :  see 
Latimer  v.  Batson,  4  B.  &  C.  652  ;  Leonard  v.  Baker,  1 
M.  &  S.  251  ;  Watkins  v.  Birch,  4  Taunt.  823  ;  Jezeph  v. 
Ingram,  8  Taunt.  838  ;  Kidd  v.  Rawlinson,  2  B.  &  P.  59  ; 
Cole  V.  Davies,  1  Ld.  Raym.  724. 

This  being  so,  it  follows,  I  think,  that  the  registration  of 
the  bill  of  sale,  and  the  consequent  publicity  given  to  the 
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Judgment,  transaction  which  it  evidenced,  ought  to  prevent  the  infer- 
Meredith,  ence  01  fraud  being  drawn  from  the  mere  fact  of  the  reten- 
^-         tion  of  possession  by  the  bargainor. 

This  view  is  supported  by  the  opinion  of  Lord  Black- 
burn in  Cookson  v.  Swire,  9  App.  Cas.,  at  pp.  664-5  ;  he 
there  refers  to  the  rule  of  the  common  law  established  by 
the  cases  to  which  I  have  referred,  and  points  out  that  the 
Bills  of  Sale  Act  was  designed  to  put  a  stop  to  the  evils 
which  resulted  from  the  application  of  the  rule  which  he 
mentions  ;  and  he  goes  on  to  say  : — "  The  Act  says,  where 
there  is  a  bill  of  sale  *  *  that  shall  within  a  short 
time  be  registered,  and  two  things  are  to  follow  from  it. 
In  the  first  place  its  being  registered  will  put  an  end  to 
any  fear  that  any  one  should  start  forward  afterwards  and 
say,  the  transaction  being  kept  secret  is  a  proof  that  it  was 
a  sham  transaction,  for,  it  being  actually  registered  as  bills 
of  sale  are  required  to  be,  it  could  no  longer  be  secret,  and 
there  would  be  no  badge  of  fraud  in  that  respect.  The 
other  was,  if  it  be  not  registered,  then  so  long  as  the  goods 
are  in  the  apparent  possession  of  the  person  to  whom  they 
originally  belonged,  so  long  ic  shall  be  void  as  against  a 
certain  class  of  persons,  namely,  execution  creditors,  and 
various  other  persons  that  were  named." 

This  judgmeut  of  Lord  Blackburn  is  referred  to  in 
Campbell  on  Sales,  2nd  ed.,  as  "a  weighty  judgment,"  of 
"  a  very  high  authority  upon  questions  of  principle  applied 
to  commercial  law." 

See  also  Crawcour  v.  Salter,  18  Ch.  D.  at  p.  43. 

The  appeal  should,  therefore,  in  m}^  opinion,  be  allowed^ 
and  there  should  be  a  new  trial,  and  the  costs  of  the  last 
trial  and  of  the  appeal  should  be  costs  in  the  cause. 

Rose,  J. : — 

1  quite  agree.  I  am  content  to  I'est  upon  the  opinion  of 
Lord  Blackburn  in  Cookson  v.  Sivire,  set  out  in  the  judg- 
ment of  the  learned  Chief  Justice,  as  a  correct  exposition 
of  the  law,  although  no  other  Judge  referred  to  the  point 
in  that  case. 
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It  follows,  therefore,  that  unless  the  other  facts  of  this  Judgment, 
case  warrant  a  finding  for  the  defendant,  the  judgment    Rose,  J. 
appealed  from  is  erroneous ;  and  I  think  the  case  should  go 
back  for  reconsideration. 

MacMahon,  J. : — 
I  entirely  concur. 

E.  B.  B. 


[COMMON  PLEAS  DIVISION.] 

Western  Bank  v.  Court emanche. 

Chattel  Mortgage — Insurance  Purmant  to  Covenant — Assignment  of  Mort- 
gage— Equitable  Assignee  of  Insurance  Money — Application  of  Pay- 
ments. 

Promissory  notes  for  the  purchase  money  of  goods  were  secured  by 
a  chattel  mortgage  given  on  behalf  of  the  purchasers  containing  a 
covenant  to  insure  for  the  benefit  of  the  mortgagee,  who  discounted  the 
notes  with  the  plaintiffs  and  assigned  the  chattel  mortgage  but  did  not 
transfer  the  insurance  to  them,  the  loss  under  which  was  payable  to 
himself.  The  policy  was  afterwards  renewed  by  the  purchasers'  firm, 
but  it  did  not  appear  that  the  renewal  was  assigned  to  the  mortgagee, 
or  the  loss  made  payable  to  him.  Subsequently  a  fire  occurred  and  the 
purchasers'  firm  assigned  the  insurance  money  to  the  plaintiffs,  with 
whom  they  kept  an  account,  as  security  for  their  general  indebtedness, 
and  the  plaintiffs  received  and  applied  it  on  the  notes  above  mentioned, 
but  afterwards  sought  to  apply  it  in  payment  of  other  indebtedness  of 
the  purchasers  : — 

Held,  that  the  plaintiffs  were  bound  to  apply  the  insurance  money,  for 
the  benefit  of  the  mortgagee,  who  was  the  equitable  assignee  of  the 
policy  under  which  the  money  was  paid,  and  entitled  to  have  it 
applied  in  payment  of  the  notes  to  pay  which  as  between  him  and 
the  purchasers  it  was  primarily  applicable,  and  the  plaintiffs  took 
the  money  subject  to  the  equitable  rights  of  the  mortgagee  of  which 
they  had  notice. 

This  was  a  motion  by  the  defendant  Courtemanche  Statement, 
before  the  Divisional  Court  of  the  Common  Pleas  Division, 
by  way  of  appeal  from  the  decision  of  Falconkridge,  J., 
in  this  action.    The  facts  of  the  case  are  stated  in  the 
judgment  of  Meredith,  C.  J. 
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Argument.       The  motion  was  argued  on  November  IDth,  1895,  before 
Meredith,  C.  J.,  and  Rose,  J. 

Heivson,  for  the  plaintiff;  referred  to  Ryan  v.  McConnell, 
18  0.  R.  409. 

D.  O'Gonnell,  for  the  defendant,  Courtemanche,  referred 
to  Butt  v.  Boyer,  2  Neb.  265,  271 ;  Strange  v.  Fooks,  4 
Gift:  408. 

D.  0.  Cameron,  for  Edwin  Dyson,  third  party,  referred 
to  R.  S.  0.  ch.  102,  sec.  4,  sub-sec.  2. 

January  11th,  1896.    Meredith,  C.  J.  :— 

Motion  by  the  defendant,  Courtemanche,  by  way  of 
appeal  from  the  judgment  of  Mr.  Justice  Falconbridge, 
before  whom  this  action  was  tried  at  the  last  Spring 
Assizes  at  Barrie,  without  a  jury,  which  was  for  the  plain- 
tiffs for  the  full  amount  of  the  promissory  notes  sued  on. 

Promissory  notes  of  which  those  sued  on  were  renewals 
made  by  one  Edwin  Dyson,  payable  to  the  order  of  the 
defendant  Gillespie,  were  given  to  the  defendant,  Courte- 
manche, in  part  payment  of  the  price  of  a  stock  of  goods 
sold  by  him  to  Dyson  &  Gillespie. 

The  stock  of  goods  was,  by  arrangement  between  the 
parties,  transferred  by  Courtemanche  to  Dyson  by  bill  of 
sale,  dated  May  4th,  1892,  and  for  securing  the  unpaid 
purchase  monej'  Dyson  executed  to  Courtemanche  a  chat- 
tel mortgage  bearing  the  same  date  upon  the  stock  purchased 
and  upon  any  similar  goods  to  those  of  which  the  stock 
was  composed,  which  should  be  afterwards  acquired  or 
purchased  to  replenish  it. 

By  the  chattel  mortgage  Dj^son  covenanted  with  Cour- 
temanche to  insure  and  keep  insured  the  goods  covered  by 
it  for  $9,000,  as  security  for  the  mortgage  moneys,  for  the 
benefit  of  Courtemanche,  his  executors,  administrators  and 
assigns,  and  to  pay  the  premiums  required  to  be  paid  in 
respect  of  such  insurance  ;  and  it  was  further  provided  that 
"the  loss,  if  any,  should  be  payable  "  to  Courtemanche,  his 
executors,  administrators,  or  assigns. 
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In  compliance  with  the  terms  of  this  covenant,  Dyson  Judgment, 
and  Gillespie  effected  two  insurances  on  the  stock  of  $2,500  Meredith, 
each,  one  in  the  Royal,  and  the  other  in  the  Lancashire 
Insurance  Company.    The  policies  were  either  assigned  to 
Courtemanche,  or  were  by  their  terms  made  for  his  benefit 
and  were  delivered  to  him. 

These  policies  having  expired,  the  insurances  were 
renewed  by  Dyson  &  Gillespie.  The  renewal  policies,  if 
any  were  issued,  were  not  produced  at  the  trial,  nor  did  it 
appear  whether  by  the  terms  of  them  the  loss  was  made 
payable  to  Courtemanche,  and  they  were  not  assigned  to 
him. 

On  February  28th,  1894,  while  the  renewal  policies 
were  in  force,  a  fire  occurred,  and  the  stock  of  Dyson  & 
Gillespie  was  partially  destroyed  and  damaged. 

The  amount  of  the  insurance  upon  the  stock  was  $13,000, 
and  the  loss  was  adjusted  at  $9,000,  of  which  $1,670.81 
was  the  share  payable  hy  the  Royal  Insurance  Company 
upon  its  policy. 

Courtemanche  discounted  with  the  plaintiffs  the  pro- 
missory notes,  of  which  those  sued  on  are  renewals,  and 
on  March  11th,  1893,  assigned  the  chattel  mortgage  to 
the  plaintiffs  as  security  for  his  indebtedness  to  them,  and 
for  a  further  advance,  the  promissory  notes  or  renewals 
of  them  being  part  of  that  indebtedness,  and  a  duplicate 
original  of  the  chattel  mortgage  w^as  given  by  Courte- 
manche to  the  plaintiffs'  manager. 

There  was  conflicting  evidence  as  to  whether  the  policy 
in  the  Royal  was  at  this  time  assigned  to  the  bank,  Courte- 
manche alleging  that  it  was,  and  the  plaintiffs'  manager 
asserting  the  contrary.  The  proper  conclusion  upon  the 
evidence  is,  I  think,  the  onus  being  on  Courtemanche  to 
establish  the  fact  of  the  transfer  and  the  probability,  had 
there  been  an  assignment  of  the  fact  being  easy  of  proof  by 
means  of  the  documents  in  the  possession  of  the  insui-ance 
company,  that  it  is  not  proved  that  any  such  transfer  was 
made. 

The  plaintiffs'  manager,  Mr.  Spring,  was  also  the  local 
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Judgment,  agent  of  the  companies  with  which  the  insurances  were 
Meredith,    effected,  and   acted    for  them    in  effecting  them.  On 
^•J-      April  11th,  1894,  Dyson  &  Gillespie  assigned  to  the  plain- 
tiffs the  moneys  ])ayable  on  the  Royal  Insurance  Com- 
pany's policy  as  security  for  their  indebtednet^s  to  the 
plaintiffs. 

The  plaintiffs  subsequently  leceived  from  the  Royal 
Insurance  Company  under  the  authority  of  this  assign- 
ment, $1,670.81,  and  applied  it  so  far  as  was  requisite  for 
that  purpose,  to  the  payment  of  the  notes  sued  on  when 
they  respectively  matured. 

Gillespie,  one  of  the  firm  of  Dyson  &  Gillespie,  some 
months  after  this  application  had  been  made,  finding  that 
the  account  of  the  firm  with  the  plaintiffs  was,  owing  to 
its  having  been  made,  overdrawn,  objected  to  it,  basing 
his  objection  upon  the  contention  that  the  plaintiffs  had 
no  right  to  so  apply  the  insurance  moneys  without  the 
authority  of  the  firm.  In  this  contention,  the  plaintiffs 
acquie.sced  under  the  advice  of  their  solicitor,  who  appears 
to  have  entertained  the  view  that  the  application  which 
had  been  made  was  unauthorized,  and  they  made  in  the 
account  of  the  firm,  entries  crediting  it  w^ith  the  notes 
which  had  been  charged  to  the  account,  and  the  balance 
which  was  then  left  at  the  credit  of  the  firm,  was  subse- 
quentl}^  withdrawn  by  it. 

Dyson  was  called  as  a  witness,  and  he  testified  that 
the  renewals  of  the  two  insurance  policies  were  effected 
in  pursuance  of  the  covenant  in  the  chattel  mortgage, 
and  that  he  had  directed  the  plaintiffs  to  apply  the  moneys 
received  from  the  Royal  Insurance  Company  to  the  pay- 
ment of  the  notes  sued  on. 

Such  are  the  material  facts,  and  the  question  which 
arises  upon  them  is,  whether  the  plaintiffs  are  now  en- 
titled to  recover  as  against  Courtemanche  on  the  notes 
sued  on. 

It  appears  to  me  that  they  are  not.  The  insurance 
moneys  received  from  the  Royal  Insurance  Company  w^ere, 
I  think,  clearly  as  between  Dyson  &  Gillespie  and  Courte- 


xxvir.] 


WESTERN  BANK  V.  COU  RTEMANCHE. 


217 


manche,  primarily  applicable  to  pay  the  notes  sued  on.  Judgment. 
Dyson  acting  for  the  firm  and  holding  the  stock  in  trust  Meredith, 
for  it,  had  covenanted  to  insure  the  stock  for  $9,000  for  C.J. 
the  benefit  of  Courtemanche,  as  security  for  the  {)ayment 
of  the  notes  ;  an  insurance  of  which  that  in  respect  of 
which  the  $1,670.81  were  recovered  was  a  renewal,  was 
effected  in  pursuance  of  that  covenant,  and  Courtemanche 
thus  became  equitable  assignee  of  the  policies  and  entitled 
to  have  the  moneys  which  became  payable  under  them,  ap- 
plied in  payment  of  the  notes. 

The  assignees  of  the  firm  took  subject  to  the  equitable 
rights  of  Courtemanche,  of  which  they  had  notice.  They 
were  assignees  and  had  possession  of  the  chattel  mortgage 
which  contained  the  covenant  to  insure  and  their  manager 
had  notice  of  the  insurances  being  effected  for  the  benefit 
of  Courtemanche  in  pursuance  of  the  covenant.  The 
application,  therefore,  of  the  insurance  moneys  when  they 
came  to  the  hands  of  the  plaintiff^s  to  the  payment  of  the 
notes  sued  on,  was  one  that  the  plaintiff^s  were  not  only 
entitled  but  bound  to  make,  and  upon  receipt  of  those 
moneys  by  the  plaintiffs  the  liability  of  Courtemanche 
came  to  an  end  the  debt  for  which  he  was  liable  having 
been  satisfied. 

Courtemanche  is  therefore  entitled  to  succeed  on  this 
ground  and  it  is  unnecessary  to  decide  the  other  questions 
raised  by  him,  though  such  consideration  as  I  have  given 
to  them  has  not  led  me  to  a  conclusion  different  from  that 
reached  by  the  learned  Judge  at  the  trial,  whose  attention 
does  not  appear  to  have  been  specially  drawn  to  the  ground 
of  defence  on  which  the  defendant  has  succeeded. 

The  appeal  is  allowed  with  costs  and  the  judgment  of 
the  learned  Judge  reversed  and  judgment  will  be  entered 
■  dismissing  the  plaintiffs'  action  with  costs. 

Ruse,  J.,  concurred. 

A.  H.  F.  L. 
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[OOMMOr^  PLEAS  DIVISION.] 

Brooke  v.  Gibson. 

Statute  of  Liniitafiovs — Irespasser — Ponsession — Tax  Title — R.  S.  0.  ch. 
Ill,  sec.  5,  sub-sec.  4 — Construction  of. 

A  person  claiming  title  by  possession  to  land  derived  through  prior  tres- 
passers, and  by  his  own  possession,  can  only  acquire  a  title  to  the  land 
of  which  there  has  been  actual  possession  for  the  statutory  period. 

Sub-sec  4  of  sec.  5  of  the  Real  Property  Limitations  Act,  R.  S,  0.  ch. 
Ill,  requiring  twenty  years'  possession  as  to  non-cultivated  lands,  only 
operates  in  favour  of  the  patentee  and  those  claiming  under  him,  and 
not  to  a  title  acquired  under  a  sale  for  taxes. 

Statement.  This  was  an  action  tried  before  Meredith,  C.  J.,  at  the 
Autumn,  1895,  non-jury  Sittings,  at  Belleville,  when  he 
reserved  his  decision. 

Hamilton  Cassels,  for  plaintiff. 
E.  Guss.  Porter,  for  defendant. 

Subsequently  the  learned  Chief  Justice  delivered  the 
following  judgment  in  which  the  facts  are  stated  : 

January  4,  1896.    Meredith,  C.  J. : — 

The  action  was  to  recover  possession  of  the  north  half, 
south-east  quarter,  and  twenty  acres  of  the  south-west 
quarter,  of  lot  number  18,  in  the  8th  concession  of  the 
township  of  Marmora. 

The  plaintiffs'  title  is  derived  from  sales  for  arrears  of 
taxes  made  under  the  provisions  of  the  Assessment  Act, 
and  tax  deeds  were  made  to  their  testator  on  the  6th 
November,  1868.    The  land  was  patented  land. 

The  defendant  is  a  married  woman,  the  wife  of  Robert 
Gibson,  who  is  not  a  party  to  the  suit ;  and  her  defence, 
which  covers  the. whole  of  the  land  claimed  by  the  plain- 
tiff, is  based  on  the  Statute  of  Limitations. 

It  was  proved  that  the  defendant,  or  her  husband,  was 
upwards  of  tw^enty-nine  years  before  the  trial  let  into  pos- 
session of  the  lot  by  a  man  named  Holland,  who  had  been 
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in  possession  of  part  of  it  for  some  years  previous,  he  J^^^S^^*- 
having  bought  it  from  a  Mrs.  Hughes,  who  was  in  posses-  Meredith, 
sion  of  part  of  it  which  was  then  enclosed  with  lot  17 
which  she  owned.     Neither  Mrs.  Hughes  nor  Holland 
appear  to  have  had  any  title  to  any  part  of  the  lot. 

When  the  defendant  or  her  husband  was  let  into  posses- 
sion about  twenty  or  twenty-five  acres  w^ere  cleared  and 
cultivated  ;  a  house  was  subsequently  built,  and  the  clear- 
ing has  been  from  time  to  time  extended,  until  at  the  time 
of  the  trial  about  seventy-five  acres  were  cleared  and  fenced, 
all  of  which,  except  about  four  acres,  was  cleared  and  fenced 
upwards  of  eleven  years  before  the  commencement  of  this 
action,  the  four  acres  having  been  cleared  and  fenced 
within  ten  years :  the  possession  of  the  defendant  or  her 
husband  has  been  continuous  and  uninterrupted  since  it 
began  of  the  part  cleared  and  fenced  for  eleven  years, 

I  do  not  think  that  the  defendant  has  proved  such  pos- 
session of  that  part  of  the  land  which  has  not  been  cleared 
and  fenced  for  eleven  years, — the  possession  being  originally 
that  of  mere  trespassers — as  extinguished  the  right  of  the 
plaintiffs;  and  therefore  as  to  that  part  of  it  the  plaintiffs 
are  entitled  to  succeed. 

A  good  deal  of  evidence  was  given  to  shew  that  the  land 
was  given  by  Holland  to  the  defendant,  and  that  such 
possession  was  hers  and  not  that  of  her  husband  ;  but  it 
is  not,  I  think,  necessary  to  determine  whether  the  title 
gained  by  the  operation  of  the  Statute  of  Limitations  is  in 
the  defendant  or  in  her  husband,  as  in  either  case  it  seems 
to  me  the  plaintiffs  must  fail.  If,  in  the  defendant,  there 
is  an  end  of  the  question;  and,  if  in  the  husband,  that 
is  sufficient  to  answer  the  plaintiff's  claim,  and  to  en- 
title the  defendant  to  prevent  any  interference  with  her 
possession. 

It  was  contended  by  Mr.  Cassels,  for  the  plaintiffs,  that 
sub-sec.  4  of  sec.  5  of  the  Real  Property  Limitation  Act 
(R.  S.  0.  eh.  Ill),  applies,  and  that  the  defendant,  if  enti- 
tled to  rely  on  the  possession  at  all,  can  succeed  only  as  to 
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Judgment,  that  part  of  the  land  of  which  there  has  been  possession 
Meredith,    for  twenty  years.* 

The  sub-section  in  my  opinion  does  not  apply.  It 
operates  in  favour  only  of  the  patentee  and  those  claiming 
under  him  ;  and  the  plaintiffs  and  their  testator  are  not,  I 
think,  persons  claiming  under  the  patentee  ;  they  claim 
not  under  him,  but  under  the  tax  deeds — a  statutory  title 
derived  from  the  sale  of  the  land  for  taxes.  The  tax  sale 
creates  a  new  title,  and  the  land  passed  to  the  testator 
"  dissevered,  as  it  were,  from  any  previous  ownership  or 
claim  of  interest "  :  Black  on  Tax  Titles,  2nd  ed.,  420, 
et  seq. ;  or  as  put  by  the  present  Chief  Justice  of  Ontario 
in  Gushing  v.  McDonald,  26  U.  C.  E.  605,  the  estate  of  the 
patentee  "  wholly  ceased  or  was  forfeited  by  the  sale  for 
taxes  *  *  and  a  new  estate  with  a  right  of  entry  vested 
in  the  plaintiff'":  p.  609. 

The  defendant  is  therefore  entitled  to  succeed  as  to  the 
seventy-one  acres  of  which  possession  has  been  had  for  the 
full  statutory  period  applicable  to  this  case  (ten  years). 

If  there  be  any  difficulty  found  in  defining  the  four  acres 
of  the  present  clearing  and  enclosure,  the  case  may  be 
spoken  to  and  provision  made  by  reference  or  otherwise 
for  more  certainly  designating  the  seventy-one  acres  as  to 
which  the  defendant  succeeds. 

The  case  is  not  one  in  which  either  party  should  pay  or 
receive  costs. 

G.  F.  H. 

*  By  that  sub-section,  the  lapse  of  ten  years  is  no  bar  to  the  grantee 
of  the  Crown  or  person  claiming  under  him,  who  is  in  ignorance  of  actual 
possession  having  been  taken  of  lands  in  a  state  of  nature,  but  no  action 
shall  be  brought  after  twenty  years  from  possession  taken. 
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[CHANCERY  DIVISION.] 

Patrick  et  al.  v.  Walbourne  et  al. 

Lien — Mechanics'  Lien — Prior  Mortgage — Increased  Value — Eights  of 
Luiiholder  and  Mortgagee  —  Destruction  of  Property  —  Period  of 
Ascertainment  of  Value. 

Where  on  a  reference  in  a  mechanics'  lien  proceeding,  it  is  found  as 
between  a  lienholder  and  a  prior  mortgagee,  that  the  selling  value  of 
the  property  has  been  increased  by  the  work  done  and  materials  sup- 
plied to  an  amount  equal  to  the  claim  of  the  lienholder,  who  under 
sub-section  3  of  section  5  of  the  Mechanics'  Lien  Act,  is  declared 
entitled  to  rank  on  such  increased  value  in  priority  to  the  mortgage, 
and  pending  the  proceedings  the  premises  are  destroyed  by  fire,  the 
claim  of  the  lienholder  is  at  end  so  far  as  the  interests  of  the  mortgagee 
are  aifected  by  it. 

Senible,  The  amount  of  the  increased  value  to  which  the  lienholder  is 
entitled  to  resort  as  against  the  mortgagee  cannot  be  ascertained  until 
the  property  has  been  sold. 

This  was  an  appeal  from  a  judgment  of  Falconbridge,  Statement. 
J.,  in  a  mechanics'  lien  proceeding. 

The  matter  was  referred  to  an  official  referee,  who 
allowed  the  iienholders'  claims,  ascertained  that  the  selling 
value  of  the  premises  had  been  increased  to  an  amount 
equal  to  the  claims  of  the  Iienholders  by  the  work  done  and 
materials  supplied,  and  declared  the  Iienholders  entitled  to 
rank  on  that  increased  value  in  priority  to  certain  prior 
mortgages  on  the  premises,  although  the  buildings  had 
been  destroyed  by  fire  pending  the  proceedings. 

The  other  facts  appear  in  the  judgment  of  Meredith, 
C.  J.,  in  the  Divisional  Court. 

The  mortgagees  appealed  from  the  report  of  the  referee, 
and  the  appeal  was  argued  in  Court  on  the  3rd  September, 
1895,  before  FalcomMidge,  J. 


Aylesworth,  Q.  C,  for  the  mortgagees. 
James  Bickneli,  for  the  lienlioldcrs. 
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Judgment.  January  4,  1896.    Falconbridge,  J. : — 

Falconbridge, 

' —  ^'  On  the  main  point  involved  in  the  appeal  no  authority- 

was  cited  to  me,  and  I  presume  none  was  cited  to  the 
learned  special  referee.  There  is  no  Canadian  authority. 
In  the  United  States,  where  all  points  arising  under  Acts 
similar  to  ours  have  been  much  discussed  and  elaborated, 
there  are  judgments  favouring  both  views. 

There  can  be  no  doubt  that  the  lien  conferred  an  insurable 
interest :  Franklin  Fire  Insurance  Go.  v.  Coates,  14  Md. 
285  ;  Insurance  Go.  v.  Stinson,  103  U.  S.  25. 

In  two  States  it  has  been  held  that  a  mechanics'  lien  is 
not  terminated  by  the  destruction  of  the  building  by  fire — 
that  it  may,  notwithstanding,  be  enforced  against  the  land 
on  which  it  was  situated  or  aofainst  the  debris  :  Freeman 
V.  Gar  son,  27  Minn.  516  ;  McLaughlin  v.  Green,  48  Miss. 
175. 

And  in  Iowa  if  the  improvements  are  removed  or 
destroyed  the  lien  still  clings  to  the  land  :  Glarh  <j&  Go.  v. 
Parker,  58  Iowa  509. 

I  prefer  the  reasoning  and  the  conclusions  of  the 
Supreme  Court  of  Pennsylvania,  construing  a  statute 
which  gives  a  lien  on  the  buildinof  and  which  declares  such 
lien  to  "  extend  to  the  ground  covered  by  such  building 
and  to  so  much  other  ground  immediately  adjacent  thereto 
and  belonging  in  like  manner  to  the  owner  of  such  building 
as  may  be  necessary  for  the  ordinary  and  useful  purposes 
of  such  building." 

In  two  cases  which  are  apparently  cited  with  approval 
by  Mr.  Phillips  (Phillips  on  Mechanics'  Liens),  3rd  ed.,  p. 
19  seq.,  that  Court  has  affirmed  the  principle  that  the 
equity  of  a  mechanics'  lien  does  not  extend  to  the  ground 
upon  which  the  building  is  erected  or  which  is  adjacent 
to  it  except  where  it  is  necessary  to. the  enjoyment  of  the 
building. 

So  if  the  building  for  which  the  materials  were  furnished 
or  labour  done  is  consumed  before  a  mechanics'  lien  is.  filed, 
the  ground  upon  which  such  building  was  erected  and  all 
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future  buildings  upon  it  are  discharged  from  such  lien  :  Judgment. 
The  Presbyterian  Church  v.  Stettler,  26  Pa.  246.  Falconbridge, 

And  in  Wigton  d&  Brooks'  Appeal,  28  Pa.  161,  the  sec-  ^• 
tion  is  extended  to  cases  where  the  lien  has  been  filed 
before  the  destruction,  because  it  is  said  that  Oj  fortiori  is 
it  the  case  where  the  destruction  precedes  the  entry  of  the 
lien. 

I  am  of  opinion  that  the  wording  of  our  statute  lends 
itself  equally  to  this  view. 

The  judgment  of  the  learned  referee  will  be  varied  in 
so  far  as  it  awards  to  the  lienholders  priority  over  the 
mortgages  of  the  appellants,  with  costs  here  and  belov/  to 
be  paid  by  the  lienholders  to  the  appellants. 

Costs  of  this  appeal  to  be  costs  o.s  of  an  appeal  in  Cham- 
bers :  53  Vict.  ch.  37,  sec.  35  (0.). 

From  this  judgment  the  lienholders  appealed  to  a  Divi- 
sional Court,  and  the  appeal  was  argued  on  February  7th, 
1896,  before  Meredith,  C.  J.,  Eose  and  MacMahon,  JJ. 

James  Bicknell,  for  the  appeal.  The  selling  value  of  the 
property  having  once  been  increased  by  the  lienholders,  the 
lien  attaches  permanently.  Matters  pendente  lite  are  not  to 
be  considered.  After  the  liens  were  filed  and  had  attached, 
and  especially  after  their  priority  to  the  mortgages  had 
been  settled  by  the  proper  authority,  they  cannot  be  dis- 
placed by  a  fire.  Sub-section  3  of  section  5  R.  S.  0.  ch. 
126  was  substituted  for  section  7  R.  S.  O.  ch.  120  (1877), 
and  should  receive  the  same  construction:  Holmsted,  p.  30  ; 
Brightly's  Purdon's  Dig.  (Pa.)  12th  ed.,  1894, 1311.  In  the 
United  States  a  lien  does  not  attach  before  filing.  In  one 
case.  The  Presbyterian  Church  v.  Stettler,  26  Pa.  246, 
referred  to  by  the  learned  Judge,  the  fire  occurred,  and  in 
another  the  building  was  prostrated  by  a  storm  before  the 
lien  was  filed.  I  refer  to  Steigleman  v.  McBride,  17  111. 
300,  and  the  cases  in  Iowa  and  Mississippi  referred  by 
Falconbridge,  J.,  in  his  judgment. 

Aylesworth,  Q.  C,  contra.    The  lien  given  by  the  statute 
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Argument,  is  not  on  the  land  but  on  the  estate  and  interest  only  of 
the  owner.  The  words  "  increased  value "  mean  in  this 
case  the  building.  Under  the  old  statute,  R  S.  0.  ch.  120 
(1877),  the  mortgage  was  first  and  the  lien  second.  Under 
R.  S.  O.  ch.  126  as  to  the  increased  value  the  lien  is 
first  and  the  mortgage  is  second,  but  it  is  onl}^  in  respect 
to  the  increased  value  the  lien  is  so  to  rank.  Increased 
value  does  not  mean  original  value  and  the  increased 
value  :  Wigton     Brooks'  Apioeal,  28  Pa.  161. 

Bicknell,  in  reply.  There  is  no  distinction  between  land 
and  buildings. 

February  10,  1896.    Meredith,  C.  J.  :— 

Appeal  from  an  order  of  Falconbridge,  J.,  allowing  an 
appeal  by  the  mortgagees  from  the  report  of  the  special 
referee  under  the  provisions  of  53  Vict.  ch.  37  (0.). 

The  proceedings  were  taken  by  the  plaintiff  as  a  lien- 
holder  to  enforce  his  rights  as  such  against  certain  land.s- 
in  Woodstock,  of  which  the  respondents  are  prior  mort- 
gagees within  the  meaning  of  the  Mechanics'  Lien  Act, 
R.  S.  O.  ch.  126,  and  they  were  begun  on  the  11th  March,. 
1893. 

By  the  report  of  the  referee  the  claims  of  the  plaintiff 
and  certain  other  lienholders  were  allowed  ;  the  respon- 
dents were  found  to  be  prior  mortgagees  within  the  mean- 
ing of  the  Act ;  the  selling  value  of  the  mortgaged  pre- 
mises was  ascertained  to  have  been  increased  to  an  amount 
equal  to  the  claims  of  the  lienholders  by  the  work  done 
and  the  materials  supplied  by  them  respectively ;  they 
were  declared  to  be  entitled  to  rank  on  that  increased 
value  in  priority  to  the  mortgagees,  and  the  lienholders 
were  reported  to  be  first  in  priority,  the  mortgagees 
Husrhes  and  Barwick,  second,  and  the  mort^fao-ees  the 
Oxford  Permanent  Loan  and  Savings  Society,  third  or  last 
in  priority ;  and  the  referee  reported  specially  that  the 
building  erected  on  the  mortgaged  premises,  in  i-espect  of 
which  the  claim  of  the  lienholders  arose,  was  on  the  23rd 
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December,  1893,  destroyed  by  fire,  and  that  in  respect  of  Judgment, 
the  loss  the  sum  of  $6,225  was  paid  by  the  insurance  com-  Meredith, 
panics  to  the  second  mortgagees  and  was  applied  by  them 
on  their  mortgage. 

The  mortgagees  appealed  from  the  report,  their  main 
contention  being  that  the  building  having  been  destroyed 
the  lien  was  at  end,  so  far  as  they  were  afiected  by  it. 
My  brother  Falconbridge  was  of  that  opinion  and  allowed 
the  appeal,  and  the  present  appeal  is  from  his  order  allow- 
ing the  appeal  from  the  report. 

The  American  cases  cited  on  the  argument  appear  to  me 
to  afford  little  or  no  help  in  determining  the  question  in 
controversy,  as  far  as  the  solution  of  it  depends  on  the 
meaning  of  sub-section  3  of  section  5  of  the  Mechanics' 
Lien  Act,  R  S.  O.  ch.  126. 

If  the  question  had  been  between  the  owner  (in  this  case 
the  mortgagor)  and  the  lienholders  different  considerations 
would  have  arisen,  to  which  the  cases  cited  would  have 
more  or  less  application,  but  in  the  view  I  take  it  is 
unnecessary  to  express  any  opinion  as  to  whether  the 
decision  of  the  Pennsylvania  Courts  or  those  of  the  Courts 
of  the  States  of  Iowa,  Illinois  and  Mississippi  which  were 
cited  at  the  bar  are  to  be  preferred. 

But  for  the  provisions  of  sub-section  3  of  section  5,  the 
rights  of  a  prior  mortgagee  would  be  wholly  unaffected. 

The  lien  which  the  Act  gives  attaches  only  upon 
the  estate  and  interest  of  the  owner,  as  defined  by  the 
Act  (which  does  not  include  a  prior  mortgagee),  in  the 
building  erection  or  mine  upon  or  in  respect  of  which  the 
work  is  done  or  the  materials  or  machinery  placed  or 
furnished,  and  the  land  occupied  thereby  pr  enjoyed  there- 
with :  sub-section  1  of  section  5. 

Sub-section  3  is  as  follows  :  In  case  the  land  upon  or  in 
respect  of  which  any  work  as  aforesaid  is  executed,  or 
labour  performed,  or  upon  which  materials  or  machinery 
are  placed,  is  incumbered  by  a  prior  mortgage  or  other 
charge,  and  the  selling  value  of  the  land  is  increased  by 
the  construction,  alteration  or  repairs  of  the  building,  or 
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Judgment,  by  the  erection  or  placing  of  the  materials  or  machinery, 
Meredith,  the  lien  under  this  Act  shall  be  entitled  to  rank  upon  the 
C.J.      increased  value  in  priority  to  the  mortgage  or  other  charge. 

It  will  be  observed  that  although  the  lien  as  against  the 
owner  binds  his  estate  and  interest  for  the  full  price  of  the 
work  or  materials  the  security  of  the  mortgagee  is  not 
affected  unless  the  value  of  the  land  is  increased  by  the 
work  done  or  materials  supplied  by  the  lienholder,  and 
then  only  by  allowing  the  lien  to  rank  on  the  increased 
value  in  priority  to  the  mortgage. 

The  policy  of  the  Act  was  evidently  to  take  from  the 
mortijao-ee  the  benefit  which  at  common  law  he  was 
entitled  to,  of  the  work  and  materials  which  after  the 
making  of  his  mortgage  had  been  employed  in  the  improve- 
ment of  the  property  and  which  had  not  been  paid  for  by 
the  mortgagor,  and  to  leave  his  security  otherwise  unim- 
paired. The  lienholder  is  therefore  given  a  security  in 
priority  to  the  mortgage  on  the  increased  value  and  the 
mortgagee  still  retains  his  priority  over  the  lienholder  as 
to  all  that  his  security  embraces,  except  that  increased 
value. 

If  this  be  so,  it  would  seem  necessarily  to  follow 
that  any  loss  or  depreciation  of  that  which  gives  the 
increased  value  to  the  land  must  fall  on  the  lienholder ; 
the  increased  value,  and  that  only,  is  his  security  as  against 
the  mortgagee,  and  when  it  is  gone  it  would  be  unjust  to 
require  the  mortgagee  to  make  good  the  loss  by  impairing 
or  depriving  him  of  his  prior  security — that  was  the  rule 
of  the  civil  law,  and  there  is  nothino'  in  the  lano^uaofe  of 
the  Act  or  the  policy  of  the  legislation  as  indicated  by  the 
provisions  which*  it  contains,  which  requires  a  construction 
to  be  placed  oji  sub-section  3  which  would  work  such  an 
injustice.  If  it  be  not  so  cases  may,  and  probably  will, 
arise  in  which  the  entire  security  of  the  mortgagee  will  be 
swept  away. 

Take  as  an  example  such  a  case  as  this :  A.  is  a  mort- 
gagee of  lands  for  $2,000,  and  the  lands  are  ample  security 
for  his  debt ;  the  mortgagor  erects  a  building  which  costs 
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S4,000,  the  selling  value  of  the  land  is  thereby  increased  Judgmeirt. 
by  that  sum  and  there  are  liens  for  the  full  amount ;  the  Meredrtlh, 
building  is  afterwards  destroyed  :  according  to  the  conten-       ^- J- 
tion  of  the  appellants  the  lienholders  being  entitled  to  pri- 
ority to  the  mortgage  for  $4,000,  would  sweep  away  the 
whole  of  the  proceeds  which  could  be  realized  from  a  sale 
of  the  property. 

The  view  taken  by  the  referee  ignores  the  fact  that, 
except  as  to  the  right  of  the  lien  to  rank  on  the  increased 
value,  the  mortgagees'  rights  are  not  affected,  and,  as  I 
have  already  pointed  out,  as  to  the  whole  value,  except 
that  increased  value,  he  has  priority  over  the  lienholder. 

I  have  a  strong  opinion,  though  it  is  not  necessary  for 
the  decision  of  this  case  to  decide,  that  the  question  of 
what  is  the  increased  value  to  which  the  lienholder  is 
entitled  as  against  the  mortgagee  to  resort  for  the  satis- 
faction of  his  lien  cannot  be  finally  determined  until  the 
lands  have  been  sold,  and  that  it  is  with  reference  to  the 
result  of  the  sale  and  the  condition  of  the  property  at  the 
time  of  the  sale  that  the  respective  rights  of  the  mortgagee 
and  the  lienholders  are  to  be  finally  ascertained.  I  say 
finally,  because  it  seems  necessary  according  to  the  provi- 
sions of  section  13  of  the  Act  of  1890,  53  Vict.  eh.  37  (0.), 
that  the  increased  value  should  be  ascertained  before  the 
sale  takes  place,  but  that,  T  apprehend,  is  only  to  enable 
the  mortgagee  to  pay  off  the  prior  charge  on  the  increased 
value  if  he  desires  to  do  so. 

The  practice  before  the  passing  of  the  Act  was  to  pro- 
vide in  the  judgment  for  the  increased  value  being  ascer- 
tained after,  unless  the  mortgagee  desired  that  it  should  be 
done  before,  the  sale  :  see  form  25,  page  136,  Holmsted's 
Mechanics'  Lien  Act. 

But,  however  that  may  be,  it  is,  I  think,  clear  that 
where,  as  in  this  case,  it  appears  during  the  reference  that 
the  building  in  respect  of  which  the  lien  exists  and  which 
gave  the  increased  value,  upon  which  the  lien  is  entitled 
to  rank  in  priority  to  the  mortgage,  has  been  destroyed 
there  remains  nothing  to  give  the  lienholder  priority  over 
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Judgment,  the  mortgagee ;  that  there  is  no  longer  any  increased  value 
Meredith,  ^or  him  to  rank  upon ;  and  that  the  mortgagees  should  be 
found  to  be  entitled  to  priority  to  the  lienholder. 

I  have  been  unable  to  find  in  the  legislation  of  the 
neighbouring  States  any  provision  as  to  the  position  of  a 
prior  mortgagee  exactly  similar  to  that  which  our  Act 
contains,  though  in  some  of  them,  provisions  somewhat 
similar  in  principle  have  been  enacted,  and  the  cases 
decided  upon  them  accord  with  the  views  I  have  expressed  : 
see  Croskey  v.  North-Western  Man.  Co.,  48  111.  481  ; 
Grundeis  v.  Hartwell,  90  111.  324. 

I  refer  also  to  the  case  of  Broughton  v.  Smallpiece,  7 
P.  R.  270,  S.  G.  25  Gr.  290,  in  which  the  provision  of  the 
Act  of  1874,  for  which  sub-section  3  was  substituted,  was 
under  consideration,  and  the  case  of  Kennedy  v.  HaddoWy 
19  O.  R  240,  in  which  the  Chancellor  had  to  deal  with 
the  effect  of  sub-section  3,  in  both  of  which  observations 
as  to  the  scope  of  these  provisions  were  made,  which  support 
the  conclusion  to  which  I  have  come. 

The  fact  that  the  building  was  insured  by  the  second 
mortgagees  and  that  they  have  received  $6,225  of  insur- 
ance money  does  not,  I  think,  help  the  lienholders.  There 
is  nothing  in  the  Act  which  entitles  them  to  the  benefit  of 
the  insurance  moneys.  Putting  their  case  on  the  highest 
ground,  their  position  was  that  of  prior  incumbrancers  to 
the  second  mortgagees,  and  I  know  of  no  rule  of  law  which 
prevents  a  second  mortgagee  insuring  the  building  on  the 
mortgaged  lands  for  his  own  benefit  or  which  entitles  a 
prior  mortgagee  to  any  benefit  from  such  an  insurance. 

In  my  opinion  the  appeal  ought  to  be  dismissed,  and  the 
appellants  must  pay  the  costs  of  it. 

Rose,  J. : — 

In  my  opinion  the  lien  attaching  upon  the  increased 
value  of  the  land  does  not  charge  the  value  prior  to  the 
increase,  i.e.,  does  not  charge  the  land  except  as  to  its 
increased  value.    When  the  land  is  sold  the  money  realized 
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from  the  sale  of  the  increased  value  is  set  apart  for  the  Judgment, 
purpose  of  paying  the  lienholder,  the  mortgagee  retaining  r^^^Tj- 
his  security  unaffected  by  the  increase,  which  in  this  case 
has  been  destroyed.  In  other  words,  as  against  the  lien- 
holder  the  mortgagee  cannot  claim  the  increased  value  as 
"an  addition  to  his  security,  although  of  course  he  may  as 
against  the  mortgagor.  While  as  against  the  lienholder 
the  mortgagee's  security  is  not  permitted  to  be  increased 
by  the  work  done  by  the  lienholder,  neither  is  the  lien- 
holder  permitted  to  lessen  or  destroy  the  mortgage  security, 
and  so  until  the  property  is  sold  and  the  money  realized 
the  mortgagee  is  entitled  to  his  security  unaffected  and  in 
that  sense  unimpaired.  If  a  fire  occur  after  report  and 
before  sale  it  would,  I  think,  be  a  proper  case  to  bring 
before  the  Court  on  petition,  when,  no  doubt,  relief  would 
be  given. 

I  agree  that  the  appeal  must  be  dismissed. 
MacMahon,  J.,  concurred. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

Re  Ontario  Forge  and  Bolt  Co. 
Re  Winding-up  Act,  R.  S.  C.  ch.  129. 

Townsend's  Case. 

Company — Auditor — Right  to  Rank  as  "  Clerk  " —  Winding-up  Act. 

An  auditor  employed  in  auditing  books  of  a  company  does  not  come  within 
the  designation  of  ' '  clerks  and  other  persons  having  been  in  the  employ  - 
ment  of  the  company  in  or  about  its  business  or  trade  "  so  as  to  entitle 
him  to  the  special  privilege  given  by  sec.  56  of  the  Winding-up  Act, 
R.  S.  C.  ch.  129,  to  be  collocated  in  the  dividend  sheet  for  arrears  of 
salary  or  wages. 

Statement.       This  was  an  appeal  from  a  part  of  report  of  J.  S. 

Cartwright,  Official  Referee  herein,  disallowing  the  claim- 
ant's claim  for  salary  or  wages,  as  privileged,  on  the  estate 
of  the  Ontario  Forge  and  Bolt  Company  in  liquidation. 
The  claimant  had  been  the  auditor  of  the  company  before 
its  insolvency,  and  claimed  for  arrears  of  salary  as  a  clerk. 
The  claimant  appealed,  and  the  appeal  was  argued  before 
Robertson,  J.,  in  Court,  on  17th  October,  A.  D.  1895,  when 
judgment  was  reserved.  The  facts  appear  in  the  judg- 
ment. 

John  Akers,  for  the  appeal. 
John  Greer,  contra. 

January  6th,  1896.    Robertson,  J. : — 

The  claimant  was  the  auditor  of  the  company.  In  his 
evidence  before  the  Official  Referee,  he  says :  "  I  was  audi- 
tor for  the  Ontario  Forge  and  Bolt  Company.  My  year  of 
audit  expired  on  the  31st  May,  1895.  I  charged  the  company 
82  per  hour  for  auditing,  but  this  was  put  at  a  fixed  sum  of 
$150  for  the  first  year,  and  $195  for  the  second  year,  and 
sometimes  more.  I  do  not  make  as  a  rule  definite  charges 
except  with  incorporated  companies.  The  directors  would 
fix  the  sum.  I  never  saw  any  writing  at  all  from  the 
company  making  me  auditor.     Mr.  Worthington  eight 
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years  ago,  or  whenever  this  company  started,  asked  me  to  Judgment. 

go  and  audit  the  books.    I  sent  him  an  account  every  Robertson,  J. 

year  ;  I  think  the  last  two  years  were  at  $200.    I  did  no 

work  between  Slst  May,  1893,  and  17th  May,  1894.  On 

the  last  date  I  went  out  and  worked  until  30th  June,  only 

work  for  year  ending  Slst  May.     I  made   whole  days 

from  9  a.m.  to  6  p.m.  without  break  on  17th  and  18th 

May,  and  June  4th,  5th,  6th,  11th,  all  day  and  evening.  I 

cannot  say  how  long,  perhaps  twelve  hours,  not  taking 

noon  time  half-hour  for  lunch,  18th  June,  22nd  June,  23rd, 

25th,  26th,  27th,  28th,  29th  and  SOth.    I  was  never  at  my 

own  office  at  all  on  any  of  those  days.    I  finished  work  for 

which  I  make  claim  on  the  last  date.    I  rendered  an 

account  for  this  to  the  liquidator.    I  presume  I  made  the 

report  and  finished  up  the  private  work  at  my  house> 

though  I  have  no  record  of  it  or  claim  for  it.    I  did  not 

enter  on  the  financial  year  beginning  1st  June,  1894.  I 

think  my  name  is  on  the  minutes,  but  I  am  not  sure.  That 

is  all  I  have  as  to  my  claim  for  audit  fee. 

Section  56  of  the  Winding-up  Act  R.  S.  C.  ch.  129,  declares 
that  "  When  the  business  of  a  company  is  being  wound  up, 
*  *  2.  Clerks  and  other  persons  in  or  having  been  in  the 
employment  of  the  company  in  or  about  its  business  or  trade,^ 
shall  be  collocated  in  the  dividend  sheet  by  special  privi- 
lege  over  other  creditors,  for  any  arrears  of  salary  or  wages 
due.  and  unpaid  to  them  at  the  time  of  the  making  of  the 
winding-up  order,  not  exceeding  the  arrears  which  have 
accrued  to  them  during  the  three  months  next  previous  to 
the  date  of  such  order  "  :  45  Yict.  ch.  23,  sec.  60,  part;  49- 
Vict.  ch.  46,  sec.  1. 

The  learned  Referee  considered  the  matter  fully  and  the 
authorities  cited  to  him,  and  he  says  : — 

"  The  words  of  the  Act  are  in  one  sense  very  wide.  I 
have  not  been  referred  to  any  decision  on  the  Act,  but  Mr. 
Greer  has  referred  me  to  the  case  of  Welch  v.  Ellis,  22 
A.  R.  255,  and  the  cases  cited  therein,  also  to  a  case  of 
Bomid\.  Lawrence,  [1892]  I  Q.  B.  226.  In  the  light  of 
those  decisions,  and  bearing  in  mind  that  the  claimant  per- 
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Judgment,  formed  services  for  which  he  was  not  in  any  usual  sense 
Robertson,  J.  P^^^  wages,  I  am  of  opinion  that  he  is  not  entitled  to  any 
preference.  His  services  were  not  performed  from  day  to 
day,  as  is  the  case  with  '  clerks,'  but  were  all  compressed 
within  six  or  seven  weeks  in  each  year.  It  is,  therefore,  a 
mere  accident  that  any  services  were  performed  by  the 
claimant  within  three  months  of  the  winding-up  order. 
This  fact,  I  think,  taken  with  the  obvious  intention  of  the 
Act,  is  sufficient  to  determine  the  case.  It  appears  to  me 
that  the  words  '  clerks  or  other  persons  in  or  having  been 
in  the  employment  of  the  company  in  or  about  its  business 
or  trade/  were  intended  to  protect  persons  whose  sole,  or 
at  least  whose  chief  employment,  was  with  one  company 
and  whose  principal  means  of  support  were  derived  there- 
from. I  do  not  think  the  words  of  the  Act  can  be  extended 
to  the  present  case." 

The  question  is  whether  an  auditor  comes  within  the 
designation  of  "  clerks  and  other  persons  in  or  having  been 
in  the  employment  of  the  company  in  or  about  its  business  or 
trade." 

I  think  these  last  words,  "  in  or  about  its  business  or 
trade,"  afford  a  key  to  what  the  statute  meant.  According 
to  "  Worcester  "  :  "  Auditor,  a  person  appointed  to  examine 
a  particular  account,  and  state  or  certify  the  result ;  or  an 
officer  whose  business  it  is  to  examine  and  verify  all 
accounts  relating  to  the  business  of  the  government,  cor- 
poration or  other  authority,  from  which  he  receives  his 
appointment."  According  to  Black's  Law  Dictionary,  an 
auditor  *  *  in  English  law,  is  an  officer  or  agent  *  * 
of  a  private  individual,  or  corporation,  who  examines  peri- 
odically the  accounts  of  under  officers,"  etc.,  "  and  reports 
the  state  of  their  accounts  to  his  principal."  Mr.  Anderson 
in  his  Dictionary  of  Law  defines  "  audit "  inter  alia  "  The 
act  or  proceeding  of  officially  examining,  and  allowing  or 
certifying,  or  of  rejecting,  a  charge,  or  account";  and 
^'  auditor,"  he  says,  "  is  one  who  officially  examines  and 
allows  as  proper  and  lawful,  or  rejects  as  unlawful,  the 
items  of  an  account  or  accounts." 
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The  object,  I  presume,  of  having  an  annual  audit  of  the  Judgment, 
a-ccounts  of  this  company  was  to  exhibit  a  truthful  statement  Robertson,  J. 
of  the  affairs  of  the  company,  as  managed  by  the  directors,  to 
the  general  meeting  of  the  shareholders,  for  the  purpose  of 
satisfying  them  how  their  business  was  being  carried  on 
^nd  managed  by  the  directors,  and  in  order  to  give  force 
and  character  to  their  annual  statement,  for  the  purpose  of 
declaring  dividends,  etc.,  and  satisfying  the  shareholders 
as  to  the  real  state  of  the  affairs  of  the  company,  as  man- 
aged by  the  directors.  It  is  only  reasonable,  then,  to  con- 
<jlude  that  the  auditor  thus  employed  is  a  person  whose 
position  is  an  independent  one,  whose  duty  it  is  to  discover 
and  point  out  the  errors  or  mistakes  of  the  directors  if  any, 
the  gains  and  losses  of  the  company,— to  shew  in  fact,  exactly 
the  true  state  of  the  accounts ;  so  that  he  stands,  as  it 
were,  between  the  directors  and  the  shareholders  as  an 
independent  investigator  of  all  business  transactions,  in 
which  the  directors,  as  the  managers  of  the  affairs  of  the 
company,  have  been  engaged  for  the  previous  year,  or 
whatever  period  previously  to  the  audit,  he  may  be  called 
upon  to  examine  the  books,  vouchers  and  documents  con- 
nected with  the  business ;  he  is  not  a  mere  clerk,  book- 
keeper, or  accountant  in  the  employment  of  the  company 
in  or  about  its  business  or  trade  ;  his  duty  is  to  examine 
into  all  the  affairs  of  the  company  which  have  been  in  any 
way  manipulated  or  transacted  by  such  persons  from  day 
to  day,  and  to  report  thereon.  In  my  judgment,  he  does 
not  belong  to  such  class  of  persons  any  more  than  a  solici- 
tor would  who  had  been  asked  to  investigate  and  advise 
■on  any  contract,  or  transaction,  in  which  the  company  had 
been  interested,  in  carrying  on  their  legitimate  business. 
The  auditor  cannot  be  said  to  be  employed  by  "  the  com- 
pany in  or  about  its  business  or  trade."  I  have  no  doubt 
the  fact  is  that  Mr.  Townsend  is  engaged  in  the  work  of 
auditing  for  many  companies,  or  individuals^  or  corpora- 
tions ;  he  is  to  all  intents  and  purposes  a  professional  man, 
who  gives  his  services  from  time  to  time,  as  they  may  be 
required,  as  any  other  professional  man  would  when  his 
30 — VOL.  xxvn.  o.R. 
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Judgment,  sei'vices  are  required.  We  know  that  there  are  "  chartered 
Robertson,  J.  accountants  "  in  Ontario,  and  I  would  be  somewhat  sur- 
prised if  Mr.  Townsend  is  not  one  of  that  body.  It  is  also 
noticeable  that  the  claimant  himself  does  not  claim  as  being 
entitled  to  a  salary,  or  wages,  in  the  common  acceptation 
of  the  term,  but  it  is  an  "  audit  fee  "  that  he  charges  for, 
and  claims  for,  which  to  my  mind  is  quite  inconsistent 
with  the  position  of  "  a  clerk  or  other  person,"  in  the  em- 
ployment of  the  company. 

So  far  as  I  have  been  able  to  ascertain,  the  question  aris- 
ing on  this  claim  is  in  a  manner  unique,  the  question 
never  having  been  heretofore  brought  into  Court  for  deci- 
sion, so  far  as  I  am  able  to  find.  I  have,  therefore,  to  deal 
with  it  on  general  principles,  for  the  purpose  of  construing 
the  words  of  the  section  under  which  this  claim  is  made. 

I  might  refer  to  a  case  which  gives  point  to  the  conclu- 
sion I  have  come  to :  By  4  Geo.  IV.  ch.  34,  sec.  3,  it  is 
enacted  "  that  if  any  servant  in  husbandry,  etc.,  or  other 
person  shall  contract  with  any  person  or  persons  whom- 
soever to  serve  him,"  etc. ;  to  be  within  the  Act  the  party 
must  not  only  be  included  in  the  enumeration  of  persons  to 
be  affected  by  it,  but  must  also  have  "  contracted  to  serve." 
Now  there  is  a  very  plain  distinction  between  becoming 
the  servant  of  an  individual,  and  contracting  to  do  certain 
specific  work.  The  same  person  may  contract  to  do  work 
for  many  others,  and  cannot,  with  any  propriety,  be  said  to 
have  contracted  to  serve  each  of  them  :  per  Bay  ley,  J.,  in 
Hardy  v.Eyle,  9  B.&D  cms,  Sit  Y>.Qn- 

Now  here  there  was  no  contract  of  service,  so  to  speak  ; 
the  claimant  was  to  audit  the  company's  accounts,  there  was 
no  contract  as  to  time  or  wages,  the  auditor  charged  "  a 
fee,"  not  a  salary — so  there  was  neither  salary  or  wages 
due  or  unpaid  to  him. 

In  my  judgment  the  learned  Referee  was  right  in  the 
conclusion  he  came  to,  and  his  report  should  be  affirmed, 
and  the  appeal  dismissed ;  but  as  the  question  is  new,  I  do 
not  think  I  should  order  the  appellant  to  pay  the  costs,, 
but  the  costs  of  the  liquidator,  however,  should  be  paid, 
out  of  the  estate.  G.  F.  H. 


xxyil] 


MILLIGAN  V.  SUTHERLAND. 


235 


[QUEEN'S  BENCH  DIVISION.] 

MiLLiGAN  V.  Sutherland. 

Chattel  Mortgage — After  Acquired  Goods — Description — Schedules — 
Ghange  of  Place  of  Business. 

Where  persons  carrying  on  business  as  manufacturers  of  hoops  and  staves 
at  their  factory  at  B.,  and  also  as  general  storekeepers  at  L.,  in  the 
same  county,  made  a  chattel  mortgage  conveying  their  goods  and 
chattels  to  defendant,  as  set  forth  in  two  schedules  annexed  thereto, 
schedule  A.  covering  the  machinery  and  other  goods  and  chattels  in 
the  factory,  and  which,  after  describing  them,  extended  to  all  other 
goods  and  chattels  thereafter  purchased  or  manufactured  or  brought  on 
the  premises,  whether  for  the  business  of  stave  manufacturing  or  not, 
or  into  or  upon  any  other  premises  thereinafter  to  be  occupied  by  the 
mortgagors,  or  either  of  them,  it  being  understood  that  all  logs,  staves 
and  bolts  manufactured  and  timber  brought  on  the  mortgagor's  pre- 
mises or  not,  after  the  execution  of  the  mortgage,  should  be  covered 
thereby ;  the  other  schedule  B.  covering  the  goods  and  chattels  in  the 
general  store,  and  extending  to  goods  and  chattels  thereafter  brought 
into  the  said  store  premises  : — 

Held,  that  the  provision  in  schedule  B.  as  to  after  acquired  goods  referred 
only  to  goods  brought  into  the  store  in  which  the  business  was  then 
being  carried  on,  and  not  to  goods  brought  into  the  store  at  B.,  to 
which  that  business  had  been  subsequently  removed  ;  and  that  the 
provision  as  to  after  acquired  goods  in  schedule  A.  did  not  apply  to  the 
after  acquired  goods  brought  into  the  store  at  B.,  for  the  reference 
thereto  was  only  to  goods  of  the  character  referred  to  in  that  schedule. 

This  was  an  action  tried  before  Rose,  J.,  at  the  non-  Statement, 
jury  Sittings,  at  St.  Thomas,  on  the  10th  April,  1895. 

The  action  was  brought  by  the  plaintiff  as  assignee  for 
creditors  of  Edgar  C.  VanSyckle  and  Neil  VanSyckle  to 
recover  possession  of  certain  goods  and  chattels  which  were 
taken  by  the  defendants  under  a  chattel  mortgage  made 
to  them  by  the  VanSyckles. 

The  decision  turned  on  the  description  of  the  goods  and 
chattels  contained  in  the  mortgage  and  schedules,  which 
are  set  out  in  the  judgment  of  Armour,  C.  J. 

Before  the  assignment  was  made,  the  defendants  had 
taken  actual  possession  of  the  goods. 

The  learned  Judge  at  the  trial  held  that  the  mortgage 
covered  the  goods  in  question,  and  that  the  defendants 
were  entitled  to  judgment. 

The  plaintiff  moved  on  notice  to  set  aside  the  judgment 
entered  for  the  defendants,  and  to  have  it  entered  in  his 
favour. 
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Argument.       Jn  Michaelmas  Sittings,  November  22nd,  1895,  before 
a  Divisional   Court   composed   of  Armour,  C.  J.,  and 
Falconbridge,  J.,  Grothers  supported  the  motion. 
Aylesworth,  Q.  C,  contra. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgments. 

January  8,  1896.    Armour,  C.  J. : — 

On  the  4th  day  of  January,  1894,  the  date  of  the  chattel 
mortgage  under  which  the  defendants  claim,  the  mortga- 
gors were  carrying  on  the  business  of  manufacturing  hoops 
and  staves  in  the  village  of  Bismark,  in  the  county  of 
Elgin,  and  were  also  carrying  on  a  mercantile  business  in 
the  village  of  Lawrence  Station,  in  the  same  county,  and 
by  the  said  chattel  mortgage,  conveyed  to  the  defendants, 
"  All  and  singular,  the  goods  and  chattels  particularly  men- 
tioned and  set  forth  in  the  schedule  hereunto  annexed  and 
marked  A.,  all  of  which  said  goods  and  chattels  are  now 
the  property  of  the  mortgagors,  and  are  situate  in  and 
upon  the  premises  known  as  Schleifhauf  Bros.'  mill,  in 
the  village  of  Bismark,  in  the  county  of  Elgin,  and  Pro- 
vince of  Ontario,  and  being  composed  of  lots  177,  178  and 
179  of  lot  18,  in  the  8th  concession  of  the  township  of 
Aldborough  aforesaid.  Also  all  the  goods  and  chattels 
particularly  mentioned  and  set  forth  in  the  schedule  hereto 
annexed  and  marked  B.,  all  of  which  goods  are  the  pro- 
perty of  the  mortgagors,  and  are  situate  on  Main  street,  in 
the  village  of  Lawrence  Station,  township  of  South  wold, 
county  of  Elgin." 

The  following  is  a  copy  of  "  schedule  A.  referred  to  in 
the  annexed  chattel  mortgage,  dated  the  4th  day  of 
January,  A.D.  1894,  and  made  by  Edgar  C.  Vansyckle  and 
Neal  W.  Vansyckle,  to  Sutherland,  Turner  &  Co.,  smoke 
stacks ;  2  boilers,  with  all  connections  ;  2  engines,  with  all 
connections  ;  bolter,  with  all  connections  ;  equalizer,  with 
fittings;  stave  machine,  with  connections;  steam  boxes, 
with  piping  and  all  connections.    All  belting,  shafting, 
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pullies  and  buildings,  barrows  and  utensils  in  and  about  Judgment, 
said  mill  and  mill  premises.  All  the  stock  in  trade,  logs  Armour,  C.  J. 
and  bolts,  staves  and  fixtures,  including  horses  and  other 
chattels  of  the  said  mortgagors,  which,  from  time  to  time, 
may  be  purchased  or  manufactured  during  the  currency  of 
this  mortgage,  and  brought  into  and  upon  the  premises 
and  the  mill  of  the  said  mortgagors,  whether  for  the  pur- 
poses of  their  business  as  stave  manufacturers  or  not,  or 
into  or  upon  any  other  premises  hereinafter  to  be  occupied 
by  the  said  mortgagors  or  either  of  them  ;  it  being  under- 
stood and  agreed  between  the  parties  hereto,  and  to  the 
said  annexed  chattel  mortgage,  that  all  logs  of  every  kind, 
and  staves  and  bolts  manufactured,  and  timber  bought, 
and  whether  brought  on  the  premises  of  the  mortgagors 
or  not  after  the  execution  of  these  presents,  shall  be 
covered  by  the  said  chattel  mortgage  as  effectually  as 
if  the  same  were  now  upon  the  said  lands  and  pre- 
mises of  the  mortgagors,  being  lots  177,  178,  179,  of  the 
township  lot  18  in  the  8th  concession  of  Aldborough,  in 
the  county  of  Elgin,  upon  which  property  there  is  erected 
a  saw  and  stave  mill  and  bending  factory." 

The  following  is  a  copy  of  "  schedule  B.,  referred  to  in 
the  annexed  chattel  mortgage,  dated  the  4th  day  of  Jan- 
uary, 1894,  and  made  by  Edgar  C.  Vansyckle  and  Neal 
W.  Vansyckle  to  Sutherland,  Turner  &  Co.  All  the  dry 
goods,  boots  and  shoes,  millinery  goods,  groceries,  gentle- 
men's furnishing  goods  and  stock  in  trade,  now  in  pos- 
session of  the  mortgagors,  and  being  in  the  store  occupied 
by  the  said  mortgagors  on  Main  street,  at  Lawrence  Sta- 
tion, in  the  covmty  of  Elgin ;  also  any  and  all  stock  or 
goods  and  chattels  and  efiects,  which  should  at  any  time, 
during  the  currency  of  this  mortgage,  be  brought  into  or 
upon  said  premises  or  store,  either  in  addition  to  or  in 
substitution  for  the  stock  in  trade  now  being  therein  or 
any  of  them." 

About  the  middle  of  January,  1894,  the  niortgaofors 
removed  their  mercantile  business  to  Bismark  (W est  Lome) 
to  a  store  on  the  main  street  there,  a  block  or  more  from 


238 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment,  the  mill,  and  thereafter  purchased  goods  for  their  mercan- 
Armour,  C.J.  tile  business,  and  brought  them  into  such  store.  And  the 
question  raised  is,  whether  such  last  mentioned  goods  were 
covered  by  the  chattel  mortgage  ;  and,  in  my  opinion,  they 
clearly  were  not.  The  schedules,  above  set  out,  have  rela- 
tion to  two  distinct  subject  matters.  Schedule  A.  to  the 
business  of  manufacturing  hoops  and  stav^es  ;  and  sched- 
ule B.  to  the  mercantile  business  carried  on  by  the  mort- 
gagors. 

And  the  words  "  other  chattels "  in  schedule  A.  must 
be  taken  to  mean  other  chattels  of  the  same  kind  as  those 
thereinbefore  specifically  enumerated,  and  cannot  be  held 
to  include  the  chattels  specified  in  schedule  B.,  which  are 
of  a  wholly  different  nature  from  those  specifically  enu- 
merated in  schedule  A.,  and  consequently  cannot  include 
the  goods  purchased  by  the  mortgagors,  which  were  brought 
into^their  store  at  Bismark  (West  Lorne),  after  the  removal 
of  their  mercantile  business  to  that  place. 

The  rule  being  that  where  there  are  general  words  fol- 
lowing particular  and  specific  words,  the  general  words 
must  be  confined  to  things  of  the  same  kind  as  those 
specified. 

After  acquired  property  is  dealt  with  in  each  schedule, 
but  that  in  schedule  B.  is  confined  to  that  which  should  be 
brought  into  the  store  occupied  by  the  mortgagors  on 
Main  street  at  Lawrence  Station  ;  and  the  plaintiff' is  there- 
fore entitled  to  after  acquired  property  which  was  not 
brouo'ht  into  the  said  store. 

The  judgment  of  the  learned  Judge  must,  therefore, 
be  varied  by  adding  to  the  sum  of  $206,  the  amount  to 
which  he  found  the  plaintiff'  entitled,  the  amount  of  the 
value  of  the  after  acquired  property  referred  to  in  sche- 
dule B.  and  not  brought  into  the  store  occupied  by  the 
mortgagors  on  Main  street,  at  Lawrence  Station,  to  be 
ascertained  by  the  local  registrar  at  St.  Thomas,  in  case 
the  parties  differ  as  to  such  amount ;  and  the  plaintiff  will 
be  entitled  to  the  full  costs  of  the  action  and  motion. , 
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FaLCONBRIDOE,  J.  : —  Judgment. 

Falcoiibridge, 

The  only  question  is,  whether  the  plaintiff  is  entitled  to 
have  added  to  his  judgment  the  value  of  the  goods  bought 
by  Vansyckle  Bros.,  after  their  removal  from  Lawrence 
Station  to  West  Lorne,  and  seized  in  their  general  store 
there,  and  sold  by  the  defendants  ;  the  ground  alleged  by 
the  plaintiff  being  that  the  learned  trial  Judge  erred  in 
holding  that  the  description  of  goods  and  chattels  set  forth 
in  the  chattel  mortgage  and  Schedule  A.  attached  thereto, 
under  which  the  defendants  claimed,  was  sufficient  to  cover 
and  include  the  goods  so  purchased  and  taken  to  the  gen- 
eral store. 

[The  learned  Judge  then  set  out  the  descriptions  of  the 
goods  in  the  chattel  mortgage  and  schedules  ''A."  and 
"  B.,"  and  proceeded  :] 

The  wording  of  schedule  A.  would  bring  the  case  clearly 
within  Horsfall  v.  Boisseau,  21  A.  R.  6G3  j  and,  if  w^e  could 
ignore  schedule  B.  or  hold  that  schedule  A.  had  reference 
to  or  covered  all  the  goods  mortgaged,  the  description 
would  be  sufficient  within  the  meaning  of  R.  S.  O.  ch.  125, 
sec.  27  (now  57  Yict.  ch.  87,  sec.  32  (0.).) 

But  unfortunately  for  the  defendants,  schedule  A.  is 
descriptive  only  of  the  goods  then  on  the  mill  premises, 
^nd  not  of  the  store  goods,  w^hich  are  particularly  men- 
tioned and  set  forth  in  schedule  B.  the  wording  of  which 
falls  short  of  what  is  required  ;  like  the  words  used  in 
Williaw.s  V.  Leonard,  16  P.  R  544;  so  that  "other  chat- 
tels "  must  be  read  as  ejiisdem  generis  with  what  precedes 
them,  and  mean  only  mill  machinery,  mill  stock  and  mill 
chattels. 

The  evidence  shewed,  and  the  learned  J udge  found  that 
possession  was  taken  by  defendants  before  the  assignment 
was  delivered  or  even  completed  ;  and  this,  while  it  does 
not  avail  the  defendants  by  reason  of  the  provision  in  55 
Vict.  ch.  26,  sec.  4  (0.)  (now  57  Vict.  ch.  37,  sec.  40  (O.),) 
w^as  relied  on  by  the  defendants  as  completing  the  identi- 
fication and  curing  the  vagueness  of  the  description. 
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Judgment.  I  do  not  think  we  can  give  effect  to  this  contention. 
Falconbridge,  The  judgment  must,  therefore,  be  increased  by  the  addi- 
tion  of  the  value  of  the  after  acquired  property  referred 
to  in  schedule  B.,  and  not  brought  into  the  store  occupied 
by  the  defendants  on  Main  street,  Lav^rence  Station. 
Reference  to  local  registrar  at  St.  Thomas,  to  fix  the 
amount. 

The  plaintiff"  to  have  full  costs  of  the  action  and  motion. 

G.  F.  H. 


[QUEEN'S  BENCH  DIVISION.] 

Harpelle  V.  Carroll. 

Landlord  and  Tenant — Distress — Withdrawal — Arrangement  with  Tenant 
— Second  Distress — Fraud — 58  Vict.  ch.  S6,  sec.  4 — Construction  of. 

A  landlord  may  lawfully  distrain  a  second  time  for  the  same  rent  when 
the  first  distress  is  withdrawn  by  an  arrangement  for  the  benefit  of  the 
tenant  and  which  arrangement  is  at  an  end  at  the  time  of  the  second 
distress. 

Semble,  when  the  withdrawal  has  been  effected  through  the  fraud  of  the 
tenant  the  landlord  can  again  distrain. 

Section  4  of  58  Vict.  ch.  26  (0.),  the  Landlord  and  Tenant  Act,  1895, 
does  not  take  away  the  common  law  right  of  distress,  but  merely  ren- 
ders it  unnecessary  that  the  relation  of  landlord  and  tenant  should 
depend  upon  tenure  or  service  or  that  a  reversion  should  be  necessary 
to  the  relation. 

In  any  event  the  section  is  not  retrospective. 

Statement.  This  v^^as  an  action  tried  before  Meredith,  C.  J.,  at 
Kingston  without  a  jury,  on  the  2nd  and  4th  November, 
1895. 

The  action  v^as  for  an  alleged  unlawful  interference  by 
defendant  with  a  distress  for  rent  levied  by  the  plaintiff 
on  the  goods  and  chattels  of  one  E.  L.  Christopher,  his 
tenant. 

The  plaintiff"  was  the  lessor  under  a  lease,  dated  6th 
January,  1894,  w^hereby  he  leased  to  E.  L.  Christopher  a 
farm  in  the  township  of  Kingston,  in  the  county  of  Fron- 
tenac,  for  five  years,  at  the  yearly  rent  of  $125,  payable  on 
the  1st  of  March  in  each  year. 
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The  lease,  made  in  pursuance  of  the  Act  respecting  short  Statement, 
forms  of  leases,  was  the  usual  form  of  farm  lease,  and  did 
not  contain  any  express  provision  for  distress,  but  con- 
tained an  acceleration  clause  providing,  among  other 
things,  that  if  the  lessee  should  make  any  chattel  mortgage 
of  his  crops  or  other  goods  and  chattels  the  then  current 
and  next  ensuing  one  year's  rent  and  the  taxes  for  the 
then  current  year  should  immediately  become  due  and 
payable,  and  the  term  thereby  granted  should  immediately 
become  forfeited  and  void. 

On  the  11th  March,  1895,  the  two  preceding  years'  rent 
being  then  due  and  in  arrear,the  plaintiff  distrained  there- 
for. Subsequently,  on  the  22nd  of  the  same  month,  the 
plain ti/F  withdrew  the  distress.  This  was  done  at  the 
request  and  for  the  accommodation  of  Christopher,  the 
tenant,  and  on  he  and  his  wife  giving  the  plaintiff 
chattel  mortgage  on  all  his  goods  and  chattels  to  secure  the 
overdue  rent,  which,  by  the  terms  of  the  mortgage,  was 
payable  on  the  1st  October  following. 

Christopher  had,  on  the  29th  October,  1894,  given  a 
chattel  mortgage  on  his  goods  to  the  defendant  to  secure 
the  sum  of  $146,  but  had  never  notified  the  plaintiff  of  his 
having  given  this  mortgage,  and  the  plaintiflf  w^as  not 
aware  of  it  until  the  SOth  of  September  following,  where- 
upon he  made  a  second  distress. 

The  mortgage  given  to  the  plaintiff  contained  a  pro- 
vision that  in  case  the  mortgagee  should  feel  unsafe  or 
insecure,  or  deem  the  said  goods  and  chattels  in  danger  of 
being  sold  or  removed,  then  the  w^hole  of  the  moneys 
secured  by  the  mortgage  should  immediately  become  due 
and  payable,  and  it  should  be  lawful  for  the  mortgagee  to 
enter  and  take  possession  and  remove  the  goods  and  chat- 
tels, and  to  sell  the  same. 

On  the  30th  September,  1895,  the  mortgage  money  being 
still  unpaid  and  plaintiff  having  discovered  the  fact  of 
the  existence  of  the  mortgage  to  the  defendant,  and  believ- 
ing that  he  was  unsafe  and  insecure,  and  that  there  was 
danger  of  the  goods  and  chattels  being  removed  and  sold, 
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Statement,  issued  a  warrant  to  his  bailiff  to  distrain  for  the  arrears  of 
rent  then  due,  and  for  a  third  year's  rent  alleged  to  be 
due  hj  virtue  of  the  acceleration  clause  in  the  lease. 

After  the  plaintiff  had  made  his  distress  the  defendant, 
claiming  under  his  chattel  mortgage,  entered  and  took 
away  certain  of  the  goods  and  chattels,  and  this  action 
was  brought  to  recover  damages  therefor,  and  for  an 
assault. 

Machar,  for  the  plaintifi*. 

D.  Smyth?,  Q.  C,  and  Deroche,  Q.  C,  for  the  defendant. 

The  defendant  objected  to  the  plaintiff's  recovery  on  the 
grounds :  1st,  That  there  having  been  an  abandonment  of 
the  first  distress  the  plain tiif  could  not  distrain  a  second 
time  for  the  same  rent ;  2nd,  That  under  the  Act  58  Vict, 
ch,  26,  sec.  4  (0.),  there  was  no  right  of  distress  at  all, 
there  being  no  contract  or  provision  therefor  in  the  lease ; 
and  3rd,  That  the  Act  applied  so  as  to  deprive  the  landlord 
of  the  right  of  distress  even  where  the  relation  of  landlord 
and  tenant  was  created  before  the  Act  came  into  force. 

The  learned  Judge  found  the  issues  of  fact  in  favour  of 
the  plaintiff,  excepting  as  to  the  right  of  distress  for  the 
third  year's  rent,  and  reserved  his  decision  on  the  legal 
objections  raised,  and  subsequently  delivered  the  following 
judgment : — 

January  3rd,  1896.    Meredith,  0.  J. : — 

At  the  close  of  the  argument,  I  disposed  of  all  of  the 
issues  of  fact  and  reserved  for  further  consideration  two 
questions  of  law  which  were  argued. 

These  questions  were,  1st.  As  to  the  right  of  the  plaintifi* 
to  distrain  apart  from  the  provisions  of  the  statute  58 
Vict.  ch.  26,  sec.  4  (0.)  ;  and  2nd.  As  to  the  effect  of  the  sec- 
tion referred  to,  the  contention  of  the  defendant  being  that 
it  is  to  take  away  the  right  of  a  landlord  to  distrain 
even  where,  as  in  this  case,  the  relation  of  landlord  and 
tenant  was  created  before  the  Act  came  into  force. 
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As  to  the  first  point,  the  facts  were  that  the  plaintiff  on  Judgment, 
the  11th  March,  1895,  made  a  distress  for  two  of  the  three  Meredith, 
years'  rent,  in  respect  of  which  the  distress  in  question 
was  made.  That  distress  was  not  proceeded  with  in  conse- 
quence of  the  plaintiff  having  on  the  22nd  of  the  same 
month,  at  the  request  and  for  the  accommodation  of  the 
tenant,  withdrawn  it  on  obtaining  from  the  tenant  and  his 
wife  a  chattel  mortgage  on  his  goods  and  chattels,  securing 
the  payment  of  the  rent  which,  by  the  terms  of  the  mort- 
gage, was  made  payable  on  the  first  day  of  the  following 
October.  The  mortgage,  however,  contained  a  provision 
that  in  case  the  mortgagee  should  feel  unsafe  or  insecure, 
or  deem  the  goods  and  chattels  conveyed  by  the  mortgage 
in  danger  of  being  sold  or  removed,  then,  and  in  every 
such  case,  the  whole  of  the  money  secured  by  the  mort- 
gage, should  immediately  thereon  become  due  and  pay- 
able. 

The  mortgage  money  being  unpaid,  and  the  plaintiff 
having  come  to  the  conclusion  that  he  was  unsafe  or  inse- 
cure, and  that  there  was  danger  of  the  goods  and  chattels 
being  sold  or  removed,  issued  a  warrant  to  his  bailiff  to 
distrain  for  the  arrears  of  rent  secured  by  the  mortgage, 
and  a  third  year's  rent  which  he  claimed  to  be  due  to  him 
under  the  terms  of  the  lease  in  consequence  of  the  defen- 
dant having  seized  the  goods  under  a  chattel  mortgage 
held  by  him  ;  and  the  second  distress  was  made  on  the 
80th  September,  1895,  under  this  warrant. 

I  found  also,  as  a  fact,  that  in  obtaining  this  indulgence 
from  the  plaintiff,  the  tenant  fraudulently  concealed  from 
him  that  he  and  his  wife  had  previously  given  to  the 
defendant  a  chattel  mortgage  on  most  of  the  property 
covered  by  the  plaintiff's  mortgage  for  securing  Sl-i6  and 
interest,  and  which  was  the  mortgaj^e  under  which  the 
defendant  took  and  sold  the  goods  upon  which  the  distress 
was  made,  and  fraudulently  represented  to  the  plaintiff 
that  the  only  chattel  mortgage  affecting  the  property  was 
one  which  had  been  given  b}''  him  and  his  wife  to  one 
Dougherty. 
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Judgment.  Jt  was  contended  on  this  branch  of  the  case,  that  the 
Meredith,  plaintiff  had  voluntarily  abandoned  his  first  distress,  and 
that  the  second  distress  was  therefore  illegal,  and  that,  at 
all  events,  the  right  to  distrain  was  suspended  until  the 
1st  October,  1895 ;  and  that  the  second  distress  having 
been  made  before  that  day,  was  unlawful. 

There  was,  in  my  opinion,  no  such  abandonment  of  the 
first  as  prevented  the  plaintiff*  from  making  the  second 
distress  after  the  time  for  which  payment  of  the  rent  had 
been  extended  had  expired.  The  abandonment  to  have 
the  effect  contended  for,  must  have  been  a  voluntary  one  • 
and  the  cases  shew  that  where  the  landlord  withdraws  the 
distress  at  the  request  of  the  tenant  and  for  his  accommo- 
dation, it  is  not  a  voluntary  abandonment,  and  he  is  not 
precluded  from  making  a  second  distress  for  the  same  rent : 
Wollaston  v.  Stafford,  15  C.  B.  278;  and  that  where  the 
first  distress  is  withdrawn,  pursuant  to  an  arrangement 
with  the  tenant,  which  the  latter  fails  to  observe,  a  second 
distress  rnay  be  made  :  Thwaites  v.  Wilding,  12  Q.  B.  D.  4. 

The  second  distress  may  also,  I  think,  be  supported  upon 
.  the  ground  that  the  plaintiff"  was  induced  to  withdraw  the 
first  in  consequence  of  the  fraud  of  the  tenant,  to  which  I 
have  referred  :  Wollaston  v.  Stafford,  supra. 

The  other  objection  on  this  branch  of  the  case,  fails 
also.  It  is  true  that  according  to  the  terms  of  the  proviso 
for  redemption  of  the  chattel  mortgage,  the  rent  was  not 
to  become  payable  until  the  1st  October,  but  by  force  of 
the  provision,  to  which  T  have  referred,  for  accelerating 
payment,  when  the  plaintiff  came,  as  he  did,  on  the  28th 
September,  to  the  conclusion  that  he  was  unsafe  or  inse- 
cure, and  that  the  goods  were  in  danger  of  being  sold  or 
removed,  the  mortgage  moneys  immediately  became  pay- 
able, and  the  plaintiff'  was  therefore  entitled  to  distrain 
when  he  did  so  on  the  30th  September. 

Then  as  to  the  effect  of  the  recent  statute. 

The  section  (58  Vict.  ch.  26,  sec.  4),  reads  as  follows : — 

"  4.  The  relation  of  landlord  and  tenant  shall  be  deemed 
to  be  founded  on  the  express  or  implied  contract  of  the 
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parties,  and  not  upon  tenure  or  service,  and  a  reversion  Judgment, 
shall  not  be  necessary  to  such  relation,  which  shall  be  Meredith, 
deemed  to  subsist  in  all  cases  v^here  there  shall  be  an  ^-J- 
agreement  to  hold  land  from  or  under  another  in  consider- 
ation of  any  rent.    And  nothing  in  this  Act  shall  affect  any 
pending  litigation." 

The  contention  of  the  defendant  is,  that  the  provisions 
of  this  section  are  retrospective,  and  that  the  effect  of 
them  is,  save  as  to  cases  pending  when  the  Act  was  passed, 
to  take  away  the  right  of  the  landlord  to  distrain  except 
where  the  agreement  by  which  the  relation  of  landlord 
and  tenant  is  created  confers  that  right,  and  that  in  such 
cases  the  right  to  distrain  being  a  mere  license,  does  not 
justify  the  distraining  property  belonging  to  a  stranger. 

In  support  of  this  contention,  counsel  for  the  defendant 
adopted  and  relied  on  the  arguments  of  the  writer  of 
two  able  articles  on  the  subject  in  the  Canadian  Law 
Times,  vol.  15,  pp.  217-8,  and  pp.  245,  et  seq.,  maintaining 
that  view. 

Briefly  summarized,  the  argument  is  this  :  The  relation 
of  landlord  and  tenant  was,  before  the  passing  of  the  Act, 
feudal  in  its  nature,  and  rested  upon  the  fact  that  the 
tenant  held  the  land  of  or  from  his  landlord ;  the  right  of 
distress  is  incident  to  the  reversion,  and  no  tenure  now 
exists  between  the  parties  as  between  the  reversioner  and 
tenant,  but  the  relation  of  landlord  and  tenant  is  one 
simply  of  contract,  the  right  of  distress,  therefore,  falls 
with  that  to  which  it  was  incident — ^^the  reversion,  and 
the  right  to  distrain  must  arise,  if  at  all,  from  the  terms  of 
the  contract. 

Apart  from  a  consideration  of  the  effect  of  the  section  if 
it  stood  by  itself,  there  is,  I  think,  in  the  other  provisions 
of  the  Act  of  which  it  forms  part,  evidence  that  the 
Legislature  did  not  intend  to  make  so  radical  a  change  in 
the  law  as  was  contended  for,  for  by  the  fourth  sub-section 
of  section  3  it  is  provided  that  in  case  of  an  assignment  for 
t!h6  benefit  of  creditors  the  preferential  lien  of  the  land- 
lord (which  is  the  expression  used  in  the  Assignment  Act 
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Judgment,  and  other  cognate  statutes  to  describe  the  landlord's  corn- 
Meredith,  iiion  law  right  to  distrain)  is  restricted  to  certain  of  the 
arrears  and  to  the  period  for  which  the  assignee  continues 
to  hold  possession. 

If  section  4  had  been  intended  to  take  away  the  common 
law  right  of  distress,  such  a  provision  as  this  would,  as  it 
seems  to  me,  have  been  unnecessary,  and  its  presence  there 
is  consistent  only,  in  my  view,  with  the  intention  being 
not  to  take  away  that  right,  but  that  it  was  being  retained. 

The  section  is,  with  the  exception  of  its  saving  clause, 
substantially  in  the  same  words  as  section  8  of  the  Land- 
lord and  Tenant  Law  Amendment  Act  (Ireland),  1860, 
23  &  24  Vict.  ch.  144. 

It  is  highly  probable  that  if  the  framer  of  the  Ontario 
Act,  had  had  before  him  the  caustic  criticism  which  the 
Irish  Act  as  a  whole,  and  its  several  parts,  including  section 
3, — as  would  appear  from  the  reports  of  the  cases  to  which 
I  shall  afterwards  refer, — received  from  the  Judges  of 
the  Courts  of  that  country  during  the  short  time  the  Act 
was  in  force  there,  he  would  have  chosen  different  language 
to  express  the  idea  which  he  piobably  had,  that  of  doing 
.away  with  the  necessity  of  the  having  of  the  immediate 
reversion  to  entitle  to  distrain  one  who  had  let  lands  to 
another. 

The  right  of  the  plaintiff  to  distrain  may  also,  I  think, 
be  supported  upon  the  ground  that  the  provisions  of  sec- 
tion 4  are  not  retrospective  in  the  sense  of  their  applying 
to  tenancies  existing  at  the  time  the  Act  was  passed,  and 
for  this  proposition  Chute  v.  Busteed,  16  Ir.  C.  L.  R.  (1865) 
222,  is,  I  think,  a  sufficient  authority.  In  that  case  the 
effect  of  the  Irish  Act  was  the  subject  under  consideration  ; 
and  the  Court  held,  overruling  the  decision  of  a  majority 
of  the  Court  of  Exchequer,  Pigot,  C.  B.,  dissenting  {Chute 
V.  Busteed,  14  Ir.  C.  L.  R  1 15),  that  it  was  not  retrospective. 

The  question  there  arose  upon  section  12,  which  pro- 
vided in  effect  that  a  landlord  of  any  lands  held  under  any 
lease  or  contract  of  tenancy  should  have  the  same  action  and 
remedy  against  the  tenant  and  assignee  of  the  estate  or 
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interest,  their  heirs,  executors  or  administrators,  in  respect  Judgm 
of  the  agreements  contained  or  implied  in  the  lease  or  con-  Meredith 
tract  as  the  original  landlord  might  have  had  against  the 
original  tenant  or  his  heirs  or  personal  representative. 

Mr.  Justice  (afterwards  Lord)0'Hagan,points  out  (p.  230), 
that  for  the  purpose  of  maintaining  the  case  of  the  plain- 
tiff, it  was  necessary  to  hold  that  section  3  was  retrospec- 
tive ;  and  he  came  to  the  conclusion  that  it  was  not  so. 
Ee  says  (p.  234) :  "  It  seems  to  me  that  the  words  of  the 
section"'  (3)  "  naturally  point  to  the  future  and  not  to  the 
past.  The  words  '  shall  be  deemed '  are  at  least  capable 
of  being  applied  in  either  way,  and  such  words  have  been 
expressly  held  not  to  be  sufficient  to  compel  a  retrospective 
construction  :  Hitchcock  v.  Way,  6  A.  &  E.  943  ;  Thompson 
V.  Lack,  3  C.  B.  540.  And  it  is  enough  for  the  argument  I 
am  adopting,  if  the  phrase  be  ambiguous ;  and  afford  us, 
therefore,  the  opportunity  of  construing  in  accordance  with 
justice  and  the  reason  of  the  thing.  Again,  the  words 
'and  a  reversion  shall  not  be  necessary  to  such  relation' 
taken  in  connection  with  those  which  follow  *  in  all  cases 
and  in  which  there  shall  be  an  agreement,'  seem  to  me 
more  prospective  than  retrospective  in  their  scope  and 
import;  and  at  the  lowest  are  not  retrospective  so  clearly 
and  unambiguously  as  to  coerce  us  to  give  them  all  ex  post 
facto  operation." 

Chief  Baron  Pigot  had  taken  in  the  Court  below  the 
same  view  as  to  the  scope  and  effect  of  section  3. 

See  also  M'Areavy  v.  Hannan,  13  Ir.  C.  L.  R.  (1861)  70. 

But  even  if  section  4  of  the  Ontario  Act  apply  to  existing 
leases,  I  do  not  think  that  it  has  the  effect  of  taking  away 
the  common  law  right  of  distress  of  the  landlord. 

That  right  appears  to  have  been  borrowed  from  the 
civil  law,  and  w^as  the  remedy  which  was  given  to  the  lord 
for  the  recovery  of  the  rent  or  service  which  his  tenant 
had  obliged  himself  by  his  feudal  contract  to  render  to 
him  in  lieu  of  the  right  which  the  lord  had,  under  the 
feudal  system,  of  resuming  his  feud  for  non-performance  of 
those  services ;  and  in  this  sense  his  right  of  distress  had  a 
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Judgment,  feudal  origin,  which  the  terms  "landlord"  and  "tenant" 
Meredith,   betoken.    That  which  the  tenant  was  obliged  to  ren^ 
G.J.  was  designated  rent  service,  and  rent  service  could 

be  rendered  only  to  the  lord  of  whom  the  lands  were 
holden.  After  the  passing  of  the  statute  Quia  EmptoreSy 
and  the  consequent  abolition  of  subinfeudation,  a  reversioti 
in  the  landlord  was  necessary  to  create  the  relation  of 
landlord  and  tenant,  and  to  make  the  rent  payable  by  the 
tenant  rent  service,  to  which  the  right  of  distress  was 
incident.  After  the  passing  of  that  Act,  if  one  made  a 
lease  for  life  or  gift  in  tail,  saving  the  reversion  to  him- 
self, with  a  reservation  of  rent  or  other  service,  that  was  a 
rent  service  for  which  the  donor  or  lessor  had  a  remedy  by 
distress  as  before  the  statute,  "  for  neither  the  lessee  nor 
donee  was  feoffatus  within  that  Act ;  because  there  is  a 
reversion  in  the  donor  sufficient  to  support  the  tenure  of 
him"  :  Gilbert  on  Rents,  p.  15.  But  "  in  the  case  of  a  feoff- 
ment in  fee,  or  a  lease  for  life,  the  remainder  in  fee,  if  the 
feoffor  reserves  a  rent,  such  rent  is  rent  seek,  because  it  is 
unprofitable  to  the  feoffee,  he  having  no  remedy  for  the 
recovery  of  it,  the  reason  whereof  is,  because  the  land  out 
of  which  the  rent  is  reserved,  is  not  held  of  the  feoffor,  and 
consequently  the  feoffee  is  not  obliged  to  take  the  oath  of 
fealty  to  him  for  lands  which  are  held  of  another,  and 
where  there  was  no  fealty  due,  there  could  be  no  seizure, 
by  the  old  law,  for  non -performance  of  the  service,  and 
consequently  no  distress  without  a  particular  provision  of 
the  parties"  :  ibid.  pp.  15,  16. 

It  would  seem  to  follow,  therefore,  that  the  relation  of 
landlord  and  tenant,  properly  so  called,  was  not  created 
unless  the  lessor  retained  to  himself  the  reversion,  but  that 
it  was  created  whenever  the  rent  was  reserved  by  a  lessor 
having  the  reversion ;  and  the  result  of  this  would  appear 
to  be,  that  whenever  the  relation  of  landlord  and  tenant 
was  created,  it  drew  with  it  the  right  to  distrain  for  the  rent 
reserved  by  the  lessor ;  and,  as  put  in  Woodfall  on  Landlord 
and  Tenant,  15th  ed.,  440  :  "  Distress  is  incident  of  common 
right  to  every  rent  service,  properly  so  called,  and  the  reilt 
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due  from  a  tenant  to  a  landlord,  is  properly  called  a  '  rent  Judgment, 
service/  though  this  description  of  it  has  long  passed  out  Meredith, 
of  common  use." 

Now  the  section  in  question  does  not  abolish  the  relation 
of  landlord  and  tenant,  and  make  the  bargain  by  which 
one  lets  land  to  another  a  mere  contract,  but  alters  the 
manner  of  creating  a  long  existing  and  well-known  rela- 
tion; it  is  hereafter  not  to  be  a  matter  depending  on 
tenure  or  service,  as  it  was  under  the  feudal  law,  nor  is 
a  reversion  to  be  necessary  to  the  relation,  as  it  was  after 
.  the  statute  Quia  Emptores,  but  it  is  to  be  deemed  to  be 
founded  on  contract  express  or  implied.  It  was  always,  I 
take  it,  necessary  that  in  a  certain  sense  the  relation  should 
be  founded  on  contract,  because  there  must  have  been  an 
agreement  express  or  implied  by  the  tenant  to  hold,  and 
as  to  the  return  to  be  made  to  the  landlord ;  but  it  was 
also  necessary  that  he  under  whom  the  tenant  agreed  to 
Hold,  should  be  either  lord  of  the  feud  or  owner  of  the 
reversion  in  order  that  the  relation  of  landlord  and  tenant 
should  be  complete ;  and  all  that  the  section  does  is  to 
render  unnecessary  hereafter  the  latter  requisite,  and  to 
create  the  relation  w^henever,  as  it  provides,  there  shall  be 
an  agreement  to  hold  land  from  or  under  another  "in  con- 
sideration of  any  rent." 

It  will  be  also  observed  that  the  section  does  not  in 
terms,  or  I  think  by  necessary  implication,  assume  to  inter- 
fere with  cases  where,  as  in  this,  the  true  relation  of  land- 
lord and  tenant  exists.  I  mean  by  that  where  the  lands 
are  held  in  consideration  of  a  rent  of  one  who  had  the 
immediate  reversion  in  them,  or  the  rights  incident  to  that 
relation  ;  but,  as  I  have  endeavoured  to  point  out,  does 
away  with  the  necessity  of  the  person  to  whom  the  rent 
is  reserved,  having  the  immediate  reversion  in  the  lands 
in  respect  of  which  it  is  payable,  in  order  to  the  creation 
of  that  relation. 

The  right  is,  I  think,  not  interfered  with  for  another 
reason.  Such  an  agreement  as  the  statute  mentions,  if 
there  were  no  reversion  in  the  lessor,  made  the  rent 
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Judgment,  reserved,  I  take  it,  rent  seek;  and,  though  there  was  at 
Meredith,  common  law  no  right  of  distress  for  that  species  of  rent, 
^•J-  the  right  was  given  by  4  Geo.  II.,  ch.  28,  sec.  5,  which 
provides  that  there  shall  be  the  like  remedy  to  recover 
rent-seek  as  exists  in  case  of  rent  service  reserved  on  a 
lease  to  a  reversioner. 

I  am  inclined  to  think  that  it  will  be  found  that  the 
section,  instead  of  curtailing,  has  enlarged  the  right  of 
distress  by  extending  it  to  all  cases  in  which  there  is  an 
agreement  of  the  nature  mentioned  in  it ;  but,  however 
that  may  be,  I  ought  not,  I  think,  without  a  much  clearer 
expression  of  the  will  of  the  Legislature,  to  give  to  its 
enactment  such  a  construction  as  would  practically  sweep 
away  the  whole  body  of  the  law  (common  |;and  statute) 
affecting  the  relation  of  landlord  and  tenant,  and  the 
rights,  interests  and  obligations  arising  out  of  that  rela- 
tion, without  substituting  for  it  anything  but  the  bald 
provisions  of  this'section — an  objection  to  which  the  Irish 
Act  was  not  open  as  it  did,  as  some  of  the  Judges  thought,, 
provide  a  new  code  of  law  dealing  with  those  matters. 

Upon  the  whole,  I  think  the  plaintiff  is  entitled  to 
recover. 

[The  learned  Chief  Justice  then  assessed  the  damages.] 

G.  F.  H. 
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[QUEEN'S  BENCH  DIVISION.] 

McKay 

V. 

The  Norwich  Union  Insurance  Company. 

Fire  Insurance — Statutory  Conditions —  Variation —  Unreasonableness — 
Notice —  Vacancy  —  Materiality — Part  Affected  —  Title — Agreement 
between  Mortgagee  and  Insurance  Company — Subrogation. 

The  defendants  insured  seven  houses  belonging  to  the  plaintiff  and  which 
had  been  mortgaged  by  him  to  a  loan  company  and  which  were  described 
in  the  policy  as  "a  two  story  frame,  roughcast,  felt-roofed  block,  *  * 
containing  seven  dwellings,  six  of  which  are  occupied  by  tenants,  and  one 
by  assured."  In  the  application,  filled  up  by  defendants'  agent,  the 
question,  as  to  how  many  tenants,  was  answered  "six  tenants  and 
applicant,"  the  agent  informing  defendants  that  "the  largest  house  of 
the  lot  the  applicant  will  occupy  himself."  A  variation  of  the  statutory 
conditions  was  printed  on  the  policy  in  these  words  :  "  This  policy  will 
not  cover  vacant  or  unoccupied  buildings  (unless  insured  as  such),  and 
if  the  premises  shall  become  vacant  or  unoccupied,  *  *  this  policy 
shall  cease  and  be  void  unless  the  company  shall  by  endorsement  * 
allow  the  insurance  to  be  continued."    A  fire  occurred  by  which  the 

^  houses  were  destroyed,  and  defendants  paid  the  loan  company  the 
amount  of  their  mortgage,  under  a  prior  general  agreement  with  them 
by  which  the  policy  was  to  be  treated  between  the  parties  to  the  agree- 
ment as  unconditional  except  as  to  the  mortgagor,  and  whereby  the 
defendants  were  entitled,  upon  payment  to  the  loan  company  under 
the  policy  or  otherwise  of  any  loss  as  to  which  they  claimed  to  have  a 
defence  against  the  mortgagor,  to  be  subrogated  to  the  loan  company's 
rights  and  to  have  the  mortgage  assigned  to  them.  For  some  months 
prior  to  the  fire  several  of  the  houses  became  and  remained  vacant,  of 
which  the  plaintiff  was  aware,  but  of  which  he  did  not  notify  defendants. 
In  an  action  by  plaintifi'  upon  the  policy  : — 

Held,  that  the  actual  facts  as  to  occupancy  being  before  them  at  the  time 
of  the  application,  the  defendants  were  liable,  nor  were  they  relieved 
by  their  variation  of  the  statutory  conditions  that  the  policy  would  not 
cover  vacant  or  unoccupied  houses  : — 

Held,  also,  that  the  variation  as  to  the  premises  becoming  vacant  or 
unoccupied  where,  as  here,  the  houses  were  of  a  class  likely  to  be 
occupied  by  tenants  for  short  periods  was  unreasonable,  and  the  reason- 
ableness of  the  variation  was  to  be  tested  with  relation  to  the  circum- 
stances at  the  time  the  policy  was  issued. 

Smith  V.  I^he  City  of  London  Ins.  Co.,  14  A.  R.  328,  and  Ballagh  v.  The 
Royal  Mutual  Fire  Ins.  Co. ,  5  A.  R.  87,  specially  referred  to  : — 

Held,  however,  that  the  fact  that  several  of  the  houses  were  vacant  to 
plaintiff's  knowledge  for  some  months  before  the  fire,  was,  under  the 
third  statutory  condition,  a  change  material  to  the  risk,  which  was 
thereby  increased,  and  the  failure  to  notify  the  defendants  avoided  the 
policy  "as  to  the  part  affected,"  which  in  this  case  was  the  whole 
block : — 

Held,  also,  that  the  meaning  of  the  word  "risk"  in  the  third  statutory 
condition  is  not  distinguishable  from  the  same  word  in  the  first  statu- 
tory condition,  and  that  subsequent  mortgages  executed  by  plaintiff 
were  matters  relating  to  title,  and  were  not  covered. 


252 


THE  ONTARIO  REPORTS. 


[vol. 


Reddich  v.  The  Saugeen  Mutual  Fire  Ins.  Co.,  14  0.  R.  506,  followed: — 
Held,  lastly,  that  although  defendants  had  paid  the  mortgagees  and  taken 

an  assignment  of  the  mortgage,  they  could  not  hold  it  against  the 

plaintiff. 

Imperial  Fire  Ins.  Co.  v.  Bull,  18  S.  C.  R.  697,  followed. 
Judgment  of  Falconbridge,  J.,  affirmed. 

Statement.      This  was  an  appeal  and  cross-appeal  from  a  judgment  of 
Falconbridge,  J. 

The  following  facts  are  taken  from  the  judgment  of 
Street,  J.,  in  the  Divisional  Court : — 

Action  upon  a  policy  of  insurance  against  fire  dated  2nd 
May,  1892,  for  three  years,  upon  a  block  of  seven  houses, 
for  $2,500,  alleging  that  they  had  been  destroyed  by  fire 
on  the  15th  August,  1894,  and  that  the  plaintiff  had  suf- 
fered damage  to  the  full  amount  of  the  policy. 

The  plaintiff  further  set  forth  that  shortly  before  the 
insurance  was  effected  he  mortgaged  the  property  to  the 
Canada  Permanent  Loan  and  Savings  Company  for  $1,400, 
with  a  covenant  to  insure,  and  that  the  defendants  delivered 
the  policy  in  question  to  the  mortgagees  with  a  provision 
inserted  in  it  making  the  loss,  if  any,  payable  to  them. 

That  by  an^agreement  between  the  mortgagees  and  the 
defendants  it  was  agreed  that  in  the  event  of  the  defen- 
dants paying  the  mortgagees  the  insurance  moneys  to  the 
amount  of  their  mortgage,  the  mortgagees  would  assign 
the  mortgage  to  the  defendants  with  all  the  rights  the 
mortgagees  enjoyed  against  the  plaintiff  prior  to  the  deli- 
very of  the  policy ;  that  the  defendants,  upon  the  happen- 
ing of  the  loss,  paid  to  the  mortgagees  the  amount  of  their 
mortgage,  and  took  an  assignment  of  it,  and  claimed  to 
hold  it  against  the  plaintiff,  and  refused  to  pay  the  balance 
of  the  insurance  money. 

The  plaintiff  asked  that  the  defendants  might  be  ordered 
to  pay  the  whole  amount  of  the  policy,  or  in  the  alterna- 
tive, that  they  might  be  ordered  to  pa}'  the  amount  of  the 
difference  between  the  amount  of  the  policy  and  the  mort- 
gage money  which  they  had  paid,  and  to  release  the 
mortgage. 

The  defendants  pleaded  (1)  that  the  plaintiff  represented 


XXVII.]     M'KAY  V.  NORWICH  UNION  INSURANCE  CO. 


253 


to  them  when  applying  for  the  insurance  that  six  of  the  Statement, 
buildings  insured  were  then  occupied  by  tenants,  and  one 
of  the  buildings  by  himself ;  that  this  was  a  material  state- 
ment and  was  untrue,  and  that  the  insurance  was  of  no 
force ;  (2)  that  after  effecting  the  insurance  the  plaintiff 
made  two  further  mortgages  upon  the  property  without 
notice  to  the  defendants ;  that  this  was  a  change  material 
to  the  risk,  and  avoided  the  policy  ;  (3)  that  the  premises 
became  vacant  and  unoccupied  prior  to  the  fire,  and  so 
remained  down  to  the  time  of  the  fire,  and  that  by  a  vari- 
ation to  the  statutory  conditions  properly  printed  on  the 
policy,  such  vacancy  and  non-occupation  rendered  it  void  ; 
(4)  that  such  vacancy  and  non-occupation  was  a  change 
material  to  the  risk,  and  no  notice  thereof  was  given  to 
the  company,  and  that  the  policy  thereby  became  void. 

The  defendants  also,  by  counterclaim,  claimed  against  the 
plaintiffs  judgment  for  the  amount  of  the  mortgage  from 
him  to  the  Canada  Permanent  Loan  and  Savings  Company 
which  they  claimed  as  such  assignees. 

The  action  was  tried  on  11th  April,  1895,  at  the  Toronto 
Spring  Assizes,  before  Falconbridge,  J.,  without  a  jury. 

Elgin  Myers,  Q.  C,  for  the  plaintiff. 
Wallace  Neshitt,  for  the  defendants. 

It  appeared  that  at  the  time  the  insurance  was  effected 
six  of  the  houses  were  occupied  by  tenants  ;  the  seventh 
house  was  unoccupied,  except  that  the  plaintiff  had  some 
tools  in  it ;  at  the  time  of  the  fire  only  three  of  the  houses 
were  occupied ;  the  remaining  four  were  vacant,  and  had 
been  so  for  several  months.  The  plaintiff  never  occupied 
the  seventh  house,  nor  had  it  been  occupied  at  all  for  two 
or  three  months  before  the  fire,  excepting  that  a  man 
named  Phillips  had  left  a  few  articles  of  furniture  in  it ;  it 
had  been  entirely  vacant  for  several  weeks  after  the  appli- 
cation for  insurance,  save  for  the  plaintifi's  tools;  the  fire 
which  destroyed  the  buildings  started  between  two  and 
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Statement,  three  o'clock^'in  the  morning,  in  the  vacant  seventh  house, 
and  destroyed  the  whole  block. 

The  application  for  the  insurance  contained  certain 
printed  questions  with  answers  opposite  them  in  writ- 
ing. Under  the  head  "  occupanc}^ "  the  question  "state 
fully  entire  occupancy,  and  for  what  purpose  it  is  occu- 
pied," was  answered  "  seven  dwellings " :  and  the  ques- 
tion "  how  many  tenants  and  what  business  are  they 
engaged  in,"  was  answered  "  six  tenants  and  applicant." 
A  memorandum  underneath  these  statements  and  over  the 
plaintiff's  signature  made  these  and  the  other  statements 
in  the  application  the  basis  of  the  defendants'  contract, 
and  a  special  warranty  as  if  written  on  the  face  of  the 
policy. 

The  application  was  put  in  by  the  plaintiff's  counsel ; 
attached  to  it  was  a  letter  from  the  local  agent  of  the  com- 
pany in  which  he  forwarded  the  application  to  the  com- 
pany, saying  among  other  things,  "  the  largest  house  of  the 
lot  the  applicant  will  occupy  himself."  A  diagram  was 
.  ,  .  endorsed  on  the  application  shewing  one  of  the  end  houses 
of  the  block  to  be  larger  than  any  of  the  others.  The 
statutory  conditions  w^ere  printed  upon  the  face  of  the 
policy,  and  certain  variations  in  red  ink,  one  of  which  was 
as  follows : "  This  policy  will  not  cover  vacant  or  unoccupied 
buildings  (unless  insured  as  such),  and  if  the  premises 
insured  shall  become  vacant  or  unoccupied,  *  *  this 
policy  shall  cease  and  be  void  unless  the  company  shall 
by  endorsement  on  the  policy  allow  the  insurance  to  be 
continued." 

The  insured  premises  are  described  in  the  policy  as  "  a 
two-story  frame,  roughcast,  felt-roofed  block,  128  x  28 
feet,  containing  seven  dwellings,  six  of  which  are  occupied 
by  tenants,  and  one  by  assured  *  *  (an  equal  amount 
on  each  house)."  The  total  amount  of  the  policy  was 
$2,500,  and  there  was  a  provision  making  the  loss,  if  any, 
payable  to  the  Canada  Permanent  Loan  and  Savings 
Company. 

An   agreement  between   the  loan  company  and  the 
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defendants,  dated  30th  May,  1890,  was  put  in,  by  which  Statement, 
it  was  provided  that  all  policies  of  insurance  which  should 
be  issued  by  the  defendants  insuring  their  interest  in  any 
property,  or  in  which  the  loss,  if  any,  should  be  made 
payable  to  the  loan  company,  should,  as  between  the  loan 
company  and  the  defendants,  be  treated  as  unconditional 
(saving  certain  stipulations  not  affecting  the  present  case), 
to  the  extent  necessary  for  the  protection  of  the  loan  com- 
pan3^'s  interest  in  the  property  :  but  that  if  the  defendants, 
by  reason  of  such  agreement,  should  pay  any  loss  as  to 
which  they  should  claim  they  had  a  defence  against  the 
mortgagor,  they  should  be  entitled  to  be  subrogated  to  the 
rights  of  the  loan  company;  and  upon  payment  to  the  loan 
company,  under  the  policy  or  otherwise,  of  the  amount  of 
the  mortgage  money,  to  have  the  mortgage  assigned  to 
them. 

It  was  further  provided  that  the  waiver  by  the  defen- 
dants, by  the  agreement  of  the  conditions  of  the  policy, 
should  only  be  operative  in  so  far  as  the  interests  of  the 
loan  company  should  require,  and  should  not  apply  to  the 
morto'aofor. 

The  evidence  shewed  that  the  defendants,  after  the  hap- 
pening of  the  loss  by  fire,  received  from  the  plaintiff  a 
claim  for  the  amount  of  the  policy  in  the  usual  form,  and 
that  they  afterwards  paid  to  the  Canada  Permanent  Loan 
and  Savings  Company  the  amount  of  their  mortgage 
money  and  interest  and  took  an  assignment  of  the  mort- 
gage. The  mortgage  from  the  plaintiff  to  the  loan  com- 
pany contained  a  covenant  in  the  usual  statutory  form  that 
the  mortgagor  would  insure  for  $1,800. 

It  was  also  shewn  on  the  part  of  the  defendants  that  on 
24th  July,  1894,  the  plaintiff  had  executed  a  second  mort- 
gage on  the  property  for  $265  to  one  Carter,  and  that  on 
30th  October,  1894,  he  had  executed  a  third  mortgage  to 
Messrs.  Wilhs  &  Brush  for  $800,  and  that  no  notice  had 
been  given  to  the  defendants  of  either  of  these  encum- 
brances, nor  were  they  aware  of  their  existence  until  after 
the  happening  of  the  fire. 


256 


THE  OJ!^TARIO  REPORTS. 


Judgment.       Qn   27th   May,  1895,  the   following  judgment  was 

Falcoubddge,  delivered  by  Falconbridge,  J. : — 
J. 

There  was  no  dispute  about  the  facts  on  one  side  or  the 
other.  The  condition  of  affairs  at  the  time  of  the  applica- 
tion and  of  the  fire  was  shewn  by  the  evidence  of  plaintiff's 
witnesses,  and  the  materiality  of  the  matters  set  up  by  way 
of  defence,  and  the  practice  of  the  companies  appeared  un- 
contradicted in  the  testimony  adduced  by  defendants. 

The  defences  as  to  non-occupancy  and  non-disclosure  of 
incumbrances  are  established  and  are  an  answer  to  the 
action  on  the  policy. 

The  plaintiff'  is,  under  Bull  v.  Imperial  Fire  Ins.  Go,,  18 
S.  C.  R.  697,  entitled  to  a  discharge  of  the  mortgage  to  the 
Canada  Permanent  Loan  and  Savings  Company. 

No  costs. 

Durino^  the  next  Michaelmas  Sittinofs  of  the  Divisional 
Court  the  plaintiff  moved  for  an  order  reversing  this  judg- 
ment and  directing  that  judgment  be  entered  for  the  plain- 
tiff for  the  full  amount  of  his  claim  or  for  a  new  trial,  upon 
the  ground  of  surprise  at  the  trial,  on  the  evidence  that 
the  granting  of  the  subsequent  mortgages  and  the  vacating 
of  the  premises  were  not  material  to  the  risk,  and  on  the 
ground  that  the  learned  Judge  erred  in  finding  that  such 
circumstances  were  material  to  the  risk,  and  on  the  ground 
that  the  defendants  were  estopped  from  relying  on  their 
defences  by  reason  of  their  having  paid  the  loan  company 
and  taken  an  assignment  of  their  mortgage. 

The  defendants  also  moved  against  that  portion  of  the 
judgment  which  directed  that  they  should  discharge  the 
mortgage  held  by  them  upon  the  property  ;  and  they 
asked  that  judgment  should  be  entered  in  their  favour 
against  the  plaintiff  for  the  amount  of  their  mortgage  as 
asked  by  their  counter-claim. 

The  motions  were  argued  together  on  29th  November, 
1895,  before  the  Divisional  Court  (Akmour,  C.J.,  and 
Street,  J.). 
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Elgin  Myers,  Q.C.,  and  W.  J.  Clark,  for  the  plaintiff.  Argument. 
The  evidence  shews  the  insured  property  consisted  of 
seven  small  tenement  houses  all  under  one  roof  with  one 
floor  all  the  way  through  and  one  common  yard  but  no 
connecting  doors.  Although  the  policy  says  "  an  equal 
amount  on  each  house,"  there  was  but  one  premium  and 
one  insurance,  not  seven,  and  these  words  were  only  to 
apply  in  case  of  loss  on  separate  houses.  The  defendants' 
variation  from  the  statutory  condition  was  never  seen  by 
the  plaintiff  and  could  not  have  been  complied  with,  and 
was,  therefore,  unreasonable.  Even  if  it  was  reasonable 
there  was  notice  to "  the  defendants  as  the  agent  of  the 
mortgagees,  who  was  collecting  the  rents  and  knew  of  all 
the  vacancies,  was  the  agent  of  the  defendants.  They 
knew  of  the  vacancies  without  objecting  and  there  was  a 
waiver  by  sending  proofs  of  loss  to  the  plaintiff,  accepting 
same  and  payment  to  the  mortgagees.  They  accepted  the 
premiums  and  it  is  too  late  now  to  object.  They  accepted 
the  risk  knowing  of  one  vacancy  at  the  time  and  others 
subsequently  happening  should  not  invalidate  the  policy. 
The  defendants  by  taking  an  assignment  of  the  mortgage 
and  the  policy  ostensibly  as  a  purchase  are  scheming  to 
override  a  decision  of  the  Supreme  Court,  Imperial  Fire 
Ins.  Co.  V.  Bull,  18  S.  C.  R.  697,  by  taking  an  assign- 
ment of  the  policy  instead  of  the  mortgage.  Tenement 
houses  presuppose  a  certain  amount  of  vacancies  and 
proof  should  be  made  that  vacancy  was  the  cause  of  the 
fire.  We  refer  to  Cookhurn  v.  The  British  America 
Assce.  Co.,  19  0.  R.  245 ;  The  Guardian  Assce.  Co.  v.  Con- 
nolly, 20  S.  C.  R.  208 ;  In  re  Universal  Non-Tariff  Fire 
Ins.  Co.,  L.  K  19  Eq.  485  ;  Quinlan  v.  The  Union  Fire 
Ins.  Co.,  8  A.  R.  376  ;  Graham  v.  The  Ontario  Mutual  Ins. 
Co.,  14  O.  K  358;  Sands  v.  The  Standard  Ins.  Co.,  27  Gr. 
167  ;  Strunk  v.  Fireman's  Ins.  Co.,  23  Ins.  L.  J.  475  ; 
Worley  v.  State  Ins.  Co.,  ih.  580  ;  Traders  Ins.  Co.  v.  Race, 
21  Ins.  L.  J.  363 ;  Burlington  Ins.  Co.  v.  Brockway,  21  Ins. 
L.  J.  624 ;  The  Canada  Landed  Credit  Co.  v.  The  Canada 
Agricidtural  Ins.  Co.,  17  Gr.  418 ;  Lamhertin  v.  Connecti- 
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Argument.  Cut  Fire  Ins.  Co.,  39  Minn.  129 ;  Mechanics  Ins.  Co.  of 
Philadelphia  v.  Hodge,  46  111.  (App.  Ct.)  479,  149  111.  298, 
37  N.  E.  Hep.  51 ;  The  Aurora  Fire  and  Marine  Ins.  Co. 
V.  Kranich,  36  Mich.  289  ;  Hotchkiss  v.  The  Phoenix  Ins. 
Co.,  76  Wis.  269  ;  Beach  on  Insurance,  sees.  737,  739. 

Wallace  Neshitt,  and  R.  McKay,  for  the  defendants. 
A  condition  as  to  vacancy  is  a  reasonable  alteration  of  the 
statutory  conditions  as  was  held  in  Peck  v.  The  Agri- 
cultural Ins.  Co.y  19  0.  R  494.  The  fire  occurred  in  a 
vacant  house  so  the  condition  is  most  material.  The 
evidence  shews  the  plaintiff  mortgaged  the  property  on 
two  subsequent  occasions  without  any  notice  to  the  defen- 
dants and  that  the  agent  who  collected  the  rents  was  an 
agent  of  the  defendants  only  for  the  purpose  of  collecting 
.  premiums.  The  sending  proofs  of  loss  to  the  mortgagees 
was  a  statutory  duty.  The  case  of  Imperial  Fire  Ins.  Co. 
V.  Bull,  does  not  apply  to  this  case.  In  that  case  the 
defendants  having  paid  the  loss  to  the  loan  company 
without  disputing  their  liability  were  seeking  to  set  up 
the  subrogation  clause  as  an  answer  to  the  plaintiff's  claim 
as  against  themselves  and  the  loan  company  to  have  the 
mortgage  discharged,  etc.  Here  the  defendants  have  not 
paid  the  loss  upon  the  policy,  have  always  disputed  liability 
and  have  merely  bought  the  mortgage  of  the  loan  company 
and  taken  an  assignment  of  it  and  of  the  insurance  policy. 
We  refer  to  Bishop  v.  Norwich  Union  Fire  Ins.  Co.,  25 
Nova  Scotia  L.  R.  492  ;  Dunlop  v.  Usborne  and  Hihhert, 
etc.,  Ins.  Co.,  22  A.  R.  364 ;  The  Gore  District  Mutual  Fire 
Ins.  Co.  V.  Samo,  2  S.  C  R.  411  ;  Harris  v.  The  Waterloo 
Mutual  Fire  Ins.  Co.,  10  0.  R.  718  ;  Russ  v.  The  Mutual 
Fire  Ins.  Co.  of  Clinton,  29  U.  C.  R.  73. 

Myers,  Q.C.,  in  reply.    In  Harris  v.  The  Waterloo  Mut- 
ual Fire  Ins.  Co.,  10  0.  R.  718,  there  was  fraud. 

December  31,  1895.    The  judgment  of  the  Court  was 
delivered  by  Street,  J. : — 

The  judgment  appealed  from  has  determined  that  the 
defendants  are  not  liable  for  the  loss  beyond  the  amount 
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paid  by  them  to  the  loan  company,  and  it  proceeds  u[)on  Judgment, 
two  grounds :  the  first  being  that  the  policy  was  avoided    street,  J. 
by  the  fact  of  the  premises  becoming  vacant:  and  the 
second  that  it  was  avoided  by  reason  of  the  creation  of 
the  subsequent  mortgages  by  the  plaintiff  upon  it.  These 
two  grounds  must  be  separately  examined. 

In  the  answers  to  the  questions  in  the  formal  applica- 
tion for  the  insurance  there  is  a  statement  which  is  not 
true,  because  the  applicant  states  that  the  seven  dwellings 
in  the  block  are  occupied  by  six  tenants  and  the  applicant; 
and  the  policy  follows  this  statement  in  describing  the 
premises  in  the  policy.  It  appears,  however,  that  along 
with  the  application  the  agent  by  whom  the  policy  was 
filled  up,  and  who  in  fact  appears  to  have  signed  it  for  the 
applicant,  wrote  a  letter  to  the  defendants,  which  is  pro- 
duced, firmly  attached  to  the  application,  in  which  he  states 
that  "  the  largest  house  of  the  lot  the  applicant  will  occupy 
himself."  The  application  itself  is  in  the  handwriting  of  the 
agent,  and  the  plaintiff's  evidence  is  that  at  the  time  the 
application  was  made  his  intention  was  to  move  into  this 
house,  and  that  in  the  meantime  he  kept  his  tools  in  it, 
was  working  about  it  and  was  in  it  every  day,  and  that 
the  agent  was  aware  of  all  these  facts  because  he  told  him 
of  them  at  the  time  he  made  the  application. 

Having  before  them,  when  considering  the  application 
of  the  plaintiff",  both  the  formal  application  and  their 
agent's  written  qualification  of  it,  the  defendants  cannot 
put  on  one  side  the  agent's  letter  and  say  that  they  wholly 
relied  upon  the  formal  application :  they  must,  I  think,  be 
taken  to  have  issued  the  policy  with  notice  that  one  of  the 
houses  was  not  yet  actually  occupied  by  the  plaintiflf,  but 
that  he  intended  to  occupy  it.  The  effect  of  the  descrip- 
tion of  the  property  in  the  policy  must,  however,  be  con- 
sidered :  it  is  described  as  "  seven  dwellings,  six  of  which 
are  occupied  by  tenants  and  one  by  assured." 

As  a  matter  of  fact  it  appears  that  the  plaintiff  never 
saw  the  policy  until  long  after  the  fire,  for  it  was  handed 
direct  from  the  defendants  to  the  loan  company,  who 
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Judgment,  thenceforward  held  it :  but  the  plaintiff  is  not  in  a  position 
Street,  J.  to  say,  or,  at  all  events,  he  has  not  said,  that  his  case  is  to 
be  looked  at  in  any  different  light  than  if  he  had  seen  the 
policy.  If  he  had  seen  the  policy  with  this  description  in 
it,  he  would  be  entitled  to  read  it,  in  connection  with  what 
he  had  told  the  agent,  and  with  the  second  variation  of 
the  statutory  conditions  which  reads  as  follows  : — "  This 
policy  will  not  cover  vacant  or  unoccupied  buildings  (un- 
less insured  as  such),  and  if  the  premises  insured  shall 
become  vacant  or  unoccupied  *  *  this  policy  shall 
cease  and  be  void  unless  the  company  shall,  by  endorse- 
ment on  the  policy,  allow  the  insurance  to  be  continued." 

With  all  these  matters  before  him  he  would  be  justified 
in  coming  to  the  conclusion  that  the  statement  in  the 
policy,  that  one  of  the  buildings  was  occupied  by  him  must 
refer  to  the  constructive  occupation  by  him  of  which  the 
agent  was  aware.  He  must  either  have  adopted  this  con- 
clusion or  another  much  less  charitable  to  the  defendants, 
viz.,  that  knowing  he  was  not  in  occupation  they  had 
described  him  as  being  in  occupation  and  had  stipulated 
in  their  variation,  number  two,  that,  although  taking  his 
premium,  they  would  not  pay  him  for  a  loss  because  he 
was  out  of  occupation. 

I  think,  therefore,  that  the  defendants  cannot  be  allow- 
ed to  escape  from  liability  upon  the  ground  that  the 
actual  facts  existing  at  the  time  of  the  application  were 
not  before  them  nor  by  their  statement  in  the  second 
variation  of  the  statutory  conditions  that  the  policy  would 
not  cover  vacant  or  unoccupied  houses. 

The  next  ground  of  defence  to  be  considered  is  the 
effect  of  the  variation  in  the  statutory  conditions  which 
provides  that  if  the  premises  insured  shall  become  vacant 
or  unoccupied  "  the  policy  shall  cease  and  be  void  unless 
the  company  shall  by  endorsement  on  the  policy  allow  the 
insurance  to  be  continued." 

This  is  apparently  intended  as  a  variation  of  or  addi- 
tion to  the  third  statutory  condition  which  provides  that 
"any  change  material  to  the  risk,  and  within  the  control 
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or  knowledge  of  the  assured,  shall  avoid  the  policy  as  to  Judgment, 
the  part  affected  thereby,  unless  the  change  is  promptly  street,  J. 
notified  in  writing  to  the  company  or  its  local  agent ;  and  the 
company  when  so  notified  may  return  the  premium  for  the 
unexpired  period  and  cancel  the  policy,  or  may  demand  in 
writing  an  additional  premium,  which  the  assured  shall,  if 
he  desires  the  continuance  of  the  policy,  forthwith  pay  to 
the  company ;  and  if  he  neglects  to  make  such  payment 
forthwith  after  receiving  such  demand,  the  policy  shall  be  no 
longer  in  force." 

By  section  115  of  the  Insurance  Act  ch.  167  K  S.  0., 
"  variations  *  *  are  *  *  in  force  only  so  far  as,  by 
the  Court  or  Judge  before  whom  a  question  is  tried  relat- 
ing thereto,  they  shall  be  held  to  be  just  and  reasonable  to 
be  exacted  by  the  company." 

After  some  difference  of  opinion  it  appears  to  be  now 
settled  that  the  reasonableness  of  a  variation  from  the 
statutory  conditions  is  to  be  tested  w^ith  relation  to  the 
circumstances  of  each  case  at  the  time  the  policy  is  issued 
and  not  in  the  light  of  those  existing  at  the  time  at  which 
the  condition  is  sought  to  be  applied :  Smith  v.  The  City 
of  London  Ins.  Co.,  14  A.  R.  328  ;  Ballagh  v.  The  Royal 
Mutual  Fire  Ins.  Co.,  5  A.  R.  87. 

That  the  standard  to  be  applied  is  that  furnished  by  the 
statutory  conditions,  so  that  variations  making  the  con- 
ditions of  the  policy  more  onerous  than  the  statutory 
conditions  would  have  done,  should  be  treated  as  prima 
facie,  unreasonable  is  maintained  by  our  Court  of  Appeal 
in  the  cases  referred  to  in  Smith  v.  City  of  London  Ins. 
Co.,  14  A.  R.  328,  at  p.  337,  but  controverted  by  Gwynne, 
J.,  in  his  judgment  in  the  same  case,  15  S.  C.  R.  69,  at  pp. 
78,  et  seq. 

Whether  that  standard  should  be  applied  or  not  in  the 
present  case  is  a  question  which  does  not,  I  think,  neces- 
sarily arise.  The  premises  insured  were  seven  dwelling 
houses  of  a  class  likely  to  be  occupied  by  monthly  tenants, 
or  by  tenants  for  short  periods.  Under  the  terms  of  the 
condition  sought  to  be  exacted  the  result  of  the  moving 
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Judgment,  out  of  0116  o£  these  tenants,  and  of  his  thereby  leaving 
Street,  J.  the  tenement  he  occupied  vacant  for  a  single  day,  whether 
he  knew  of  the  fact  or  not,  would  probably  be  to  avoid 
the  policy  at  once,  so  far  as  that  particular  tenement  were 
concerned,  and  under  some  circumstances  to  avoid  it  in 
toto,  unless  the  forfeiture  should  be  provided  against  in 
advance,  or  should  be  subsequently  waived  by  endorse- 
ment on  the  policy. 

It  appears  to  me  that  a  condition  requiring  such  inces- 
sant vigilance  on  the  part  of  the  insured  in  order  to  main- 
tain his  policy  in  force  has  only  to  be  stated,  and  its  unrea- 
sonableness is  at  once  apparent.  An  unreasonable  condition 
is  one  which  no  sensible  man  would  propose  ;  expecting 
another  sensible  man  to  accept  it :  and  no  sensible  man 
living  thirty  or  forty  miles  from  Toronto  would  deem  his 
block  of  seven  small  holdings  satisfactorily  insured  if  he 
were  told  that  if  one  of  his  tenants  should  leave  and  the 
tenement  should  become  vacant  for  a  day,  whether  he 
knew  of  the  fact  or  not,  the  policy  would  be  void  :  that  he 
might,  perhaps,  persuade  the  company,  applying  at  their 
head  office  in  Toronto  for  the  purpose,  to  endorse  a  rein- 
statement of  it,  would  not  by  any  means  deprive  his  posi- 
tion of  its  hardships.  In  my  opinion  the  variation  with- 
out applying  the  standard  to  be  found  in  the  statutor}^  con- 
ditions is  not  just  or  reasonable  and  should  not  be  per- 
mitted to  prevail. 

If  we  compare  it,  however,  with  the  statutory  condition 
of  which  it  is  to  be  treated  as  a  variation,  the  same  con- 
clusion is  quite  as  readily  arrived  at.  The  insured  is 
bound  promptly  to  notify  the  company,  or  its  local  agent, 
of  the  change  material  to  the  risk,  only  when  it  is  within 
his  control  or  knowledge,  upon  pain  of  the  avoidance  of 
the  policy  ;  if  he  performs  this  duty  his  policy  is  saved 
until  the  company  return  him  the  unearned  premium  and 
cancel  it.  Under  this  condition  the  insured  can  save  his 
policy  by  a  letter  to  the  company  or  the  local  agent  when 
he  acquires  knowledge  of  the  vacancy  occurring  :  under 
the  variation,  whether  he  know  of  the  vacancy  or  not,  the 
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policy  becomes  void  and  requires  to  be  revived  by  an  act  Judgment, 
of  the  company  before  it  is  again  of  any  force :  the  varia-    street,  J. 
tion  is,  therefore,  manifestly  much  more  onerous  than  the 
statutory  condition. 

In  Peck  V.  The  Agricultural  Ins.  Co.,  19  O.  R.  494, 
a  variation  from  the  statutory  conditions  making  a  policy 
void  in  case  the  building  insured  should  become  vacant 
and  unoccupied  and  should  so  remain  for  ten  days,  unless 
the  consent  of  the  company  in  writing  should  be  obtained, 
was  upheld.  It  does  not  appear  that  it  was  attacked  as 
unreasonable  upon  any  ground  except  that  the  fact  of  a 
dwelling  house  becoming  vacant  was  not  a  circumstance 
increasing  the  risk.  In  that  case,  too,  the  policy  covered 
a  single  dwelling  house,  occupied  by  the  applicant's  son, 
and  ten  days  were  given  in  which  to  communicate  the 
fact  of  its  becoming  vacant  to  the  company. 

In  my  opinion,  however,  the  defendants  are  not  driven 
to  rely  upon  the  variation  to  the  statutory  condition,  in 
order  to  make  out  a  defence  as  against  the  plaintiff.  If 
we  could  hold  that  although  the  second  variation  above 
referred  to  is  not  binding  upon  the  plaintiff,  he  can  still 
take  advantage  of  its  presence  in  the  policy,  as  qualifying 
in  favour  of  the  plaintiff  the  third  statutory  condition,  I 
should  come,  I  think,  to  another  conclusion.  It  appears  to 
me,  however,  that  when  we  have  decided  that  an  attempted 
variation  of  the  statutory  conditions  is  not  binding  for  any 
reason,  we  must  then  read  the  other  conditions  as  if  the 
attempted  variation  w^ere  not  found  in  the  policy  for  any 
purpose.  This  seems  to  result  from  the  judgment  of  the 
Privy  Council  in  The  Citizens  Ins.  Co.  v.  Parsons,  7  App. 
Cas.  87,  121. 

The  third  statutory  condition  requires  the  insured  to 
give  notice  in  writing  to  the  company  or  its  local  agent  of 
any  change  material  to  the  risk  promptly  upon  its  coming 
to  his  knowledge  :  three  or  four  of  these  houses  were,  to 
the  plaintiff's  knowledge,  vacant  and  unoccupied  for  some 
months  before  the  fire  and  the  plaintiff  gave  no  notice  to 
the  defendants. 


264 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment.  J  think,  upon  the  evidence  of  the  insurance  agents 
Street,  J.  given  at  the  trial,  we  should  hold  that  the  fact  of  these 
houses  having  become  and  remained  vacant  was  a  change 
material  to  the  risk  and  that  the  risk  was  increased 
by  it.  Their  evidence  is  strongly  confirmed  by  the  fact, 
which  may  be  referred  to  for  this  purpose  at  all  events, 
that  they  have  attempted  to  declare  in  their  conditions 
that  the  vacancy  of  a  house  shall  ipso  facto  terminate  the 
insurance.  See  also  Peck  v.  Agricultural  Ins.  Co.,  19  0.  R. 
494. 

There  is  a  limitation  in  the  statutory  condition  that 
the  policy  shall  be  avoided  only  "  as  to  the  part  affected  " 
by  the  change  and  the  failure  to  communicate  it  to  the 
company.  The  question  what  is  the  part  affected  here 
is  one  of  fact,  and  in  my  opinion  the  evidence  as  to 
the  structure  of  the  block  of  buildings  in  question,  lightly 
built  as  they  were,  of  inflammable  materials,  with  thin 
partitions,  and  under  one  roof,  can  lead  to  but  one  conclu- 
sion, namely,  that  an  increase  in  the  risk  of  fire  to  one 
house  was  not  a  danger  limited  to  that  particular  house 
but  involved  the  whole  block.  I  should,  perhaps,  point 
out  that  the  vacancy  of  the  house  which  the  insured 
intended  to  occupy  himself  would  not  have  avoided  the 
policy  as  a  change  material  to  the  risk,  because  the  com- 
pany must  be  taken  to  have  accepted  the  risk  knowing 
that  this  particular  house  was  not  occupied. 

With  regard  to  the  creation  of  the  subsequent  encum- 
brances, a  circumstance  relied  on  as  a  change  material  to 
the  risk,  I  am  of  opinion  that  the  provisions  of  the  third 
statutory  condition  cannot  be  distinguished  from  those  of 
the  first  statutory  condition  in  so  far  as  the  meaning  of 
the  word  risk  "  here  is  concerned  and  that  matters  rela- 
ting to  the  title  of  the  property  insured  are  not  covered, 
following  Reddick  v.  The  Saugeen  Mutual  Fire  Ins.  Co., 
14  0.  R.  506,  and  the  cases  there  referred  to  on  the  point. 

The  plaintiff  in  his  notice  of  motion  and  in  the  argument 
before  us  contended,  however,  that  even  if  he  could  not 
have  succeeded  upon  the  terms  of  the  policy  as  they  are 
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set  forth  on  its  face,  he  is,  nevertheless,  entitled  to  the  Judgment, 
benefit  of  the  agreement  entered  into  between  the  loan    street,  J. 
company  and  the  defendants,  by  which  as  between  those 
two  parties  the  policy  was  practically  made  unconditional. 

I  do  not  read  the  case  of  Imperial  Fire  Ins.  Co.  v. 
Bull,  18  S.  C.  R  697,  as  supporting  this  contention  and 
a  perusal  of  the  judgments  themselves  does  not  aid  it. 
That  case  establishes  that  an  insurance  company,  having 
entered  into  a  subrogation  agreement,  similar  to  that  here 
in  question,  Avith  a  mortgagee,  who  insures  for  the  mort- 
gagor, as  well  as  himself,  or  who  holds  as  mortgagee,  a 
policy  taken  out  in  the  name  of  the  mortgagor  cannot 
after  paying  to  the  mortgagee  a  loss  incurred  under  the 
policy  take  an  assignment  of  the  mortgage  and  hold  it 
against  the  mortgagor,  even  though  they  could  shew  if 
allowed  to  do  so  that  the  mortgagor,  apart  from  the  terms 
of  the  subrogation  agreement,  never  had  any  claim  against 
them. 

But  I  can  find  no  authority  in  it  for  holding  that  the 
effect  of  an  agreement  between  the  mortgagees  and  the 
insurance  company,  strictly  limited  to  the  extent  of  the 
mortgagees'  interest  is  to  have  the  efiect  of  doing  away  as 
between  the  mortgagor  and  the  insurance  company  with 
the  conditions  upon  which  the  policy  was  issued,  and  entitl- 
ing him  to  recover  money  with  which  the  agreement  never 
affected  to  deal. 

The  counter-motion  of  the  defendants  is  disposed  of 
adversely  to  them  by  the  decision  in  Imperial  Fire  Ins. 
Co.  V.  Bull,  above  referred  to. 

Upon  the  whole,  I  think  that  the  judgment  is  right  and 
should  be  affirmed  and  that  the  motion  and  cross-motion 
should  both  be  dismissed  without  costs. 

Armour,  C.J.,  concurred. 

G.  A.  B. 


34 — VOL.  XXVII.  O.R. 


266 


THE  ONTARIO  REPORTS. 


[vol. 


[COMMON  PLEAS  DIVISION.] 

Sills  v.  Warner. 

Will — Devise  to  Religious  Body — Minifiter\s  Residence — Necessity  for  User 
as—R.  S.  0.  ch.  237,  sees.  1,  23—88  Vict.  ch.  76,  sec.  10— Gift  for 
School  Teacher\H  Residence — Invalidity — 9  Geo.  II.  ch.  36. 

A  testator  by  his  will,  made  more  than  six  months  prior  to  his  death, 
directed  that  after  his  wife's  death  a  house  and  lot  should  go  to  the 
trustees,  for  the  time  being,  of  a  named  Presbyterian  Church  for  a 
manse,  if  required,  or  that  it  might  be  kept  in  good  repair  and  rented 
for  the  benetit  of  the  congregation.  The  widow  died  shortly  before  the 
commencement  of  this  action,  which  was  for  the  construction  of  the 
will,  and  the  land  had  not  yet  been  used  for  a  manse  : — 

Held,  that  the  devise  was  valid,  for  section  23  of  the  Religious  Institu- 
tions Act,  R.  S.  0.  ch.  237,  and  sec.  10  of  38  Vict.  ch.  76  (0.),  enabled 
the  trustees  to  take  land  for  a  minister's  residence,  if  actually  used  as 
such,  although  it  could  not  be  held  merely  for  the  purposes  of  rental : 
that  an  intention  not  to  so  use  it  would  not  be  presumed  from  the  non- 
user  for  the  short  period  that  had  elapsed  since  the  widow's  death  ;  but 
that,  in  any  event,  the  effect  of  such  non-user  would  be  that  the  interest 
of  the  trustees  in  the  property  could  be  sold  within  seven  years,  as  pro- 
vided for  by  that  section,  or  that  the  property  would  revert  to  the 
testator's  heirs  ;  and,  semble,  that  the  trustees  could  legally  sell. 

By  another  clause,  certain  other  land  was  devised  to  the  trustees  of  a 
named  common  school  section,  on  which  a  teacher's  residence  might  be 
erected,  or  that  it  might  be  rented  for  the  benefit  of  the  school  funds, 
subject,  however,  to  a  condition  of  preserving  and  keeping  in  order  an 
adjoining  plot : — 

Held,  a  devise  for  charitable  purposes  within  the  9th  Geo.  II.  ch.  36,  and 
so  void. 

Statement.  This  was  an  action  for  the  construction  of  the  will  of 
Henry  Pultz  and  the  administration  of  his  estate,  tried 
at  the  Fall  Assizes,  1895,  at  Napanee,  before  Meredith,  C.  J. 

Clute,  Q.C.,  for  the  plaintiff. 
Warner,  for  the  defendant  Warner. 
Smoke  &  Wilson  (Napanee),  for  the  defendants  Wilkison, 
-  Carson  and  Amey. 

Ruttan,  for  the  official  guardian. 

Deroche,  Q.C.,  for  the  defendants  the  school  trustees,  and 
the  defendants  the  trustees  of  the  Presbyterian  Church, 
Wilton. 

Preston,  Q.C.,  for  certain  legatees. 

Gibson,  for  the  Attorney-General  of  Ontario. 
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The  learned  Chief  Justice  reserved  his  decision  and  sub-  .J«dgment. 
sequently  delivered  the  following  judgment,  in  which  the  Meredith, 
.  clauses  of  the  will  in  question  are  set  out : —  > 

January  3rd,  1896.    Meredith,  C.  J. : — 

I  disposed  of  the  case  at  the  close  of  the  argument, 
except  as  to  two  questions  arising  on  the  will,  namely,  as 
to  the  validity  of  the  devise  contained  in  the  9th  para- 
gi^aph,  in  favour  of  the  trustees  of  the  Presbyterian 
Church  at  Wilton  ;  and  as  to  the  validity  of  that  contained 
in  the  16th  paragraph,  in  favour  of  the  school  trustees. 

The  will  was  made  on  the  22nd  September,  1879,  and 
the  testator  died  on  the  30th  June,  1884., 

The  devise  to  the  trustees  of  the  Presbyterian  Church, 
Wilton,  is  as  follows  : — 

"9.  After  the  decease  of  my  said  wife,*  I  give  and  devise 
the  said  last  mentioned  lot  and  house,  a  part  of  lot  num- 
ber 39  in  the  6th  concession  of  the  said  township  of 
Ernesttown,  to  the  trustees  for  the  time  being  of  the  Pres- 
byterian Church  in  Wilton  and  their  successors  in  office, 
for  a  manse  if  required,  or  to  be  kept  in  good  repair  and 
rented  for  the  benefit  of  the  congregation  of  the  said 
church ;  and,  in  case  the  Presbyterian  church  ceases  to 
exist  as  a  church  organization  in  Wilton  and  a  Congrega- 
tional Church  should  be  organized  in  its  stead,  then  I  give 
and  devise  the  said  lot  and  house  to  the  trustees  of  the 
said  Congregational  Church  for  the  time  being  and  their 
successors  in  office,  for  rental  and  benefit  of  the  said  Con- 
gregational Church  or  for  a  parsonage.  I  make  this 
devise  in  recognition,"  etc. 

This  devise  is  in  my  opinion  valid. 

By  R.  S.  O.  ch.  237,  sec.  23,  "  Any  religious  society  or 
congregation  of  Christians  in  Ontario  may,  by  the  name 
thereof,  or  in  that  of  trustees,  from  time  to  time  take  or 
hold  by  gift,  devise  or  bequest,  any  lands,  tenements,  or 

*  By  the  will  a  life  estate  in  the  land  was  devised  to  the  wife,  who  died 
in  1895,  shortly  before  the  commencement  of  the  action. 
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Judgment,  interests  therein,  if  such  e^ift,  devise  or  bequest  is  made 
Meredith,  at  least  six  months  before  the  death  of  the  person  making 
the  same  ;  "  and  similar  power  is  conferred  on  the  Presby- 
terian Church  by  its  special  Act  of  Union,  38  Vict.  ch. 
76,  sec.  10  (0.). 

Section  23  of  the  general  Act,  however,  provides  that 
the  annual  value  of  the  land  taken  or  held  under  the 
authority  conferred  by  it  shall  not  at  any  one  time  exceed 
in  the  whole  $1,000,  and  that  no  land  so  acquired,  other 
than  la.nd  used  for  any  purpose  specially  mentioned  in 
section  1,  shall  be  held  by  the  society  or  congregation  for 
more  than  seven  years  after  the  acquisition  of  it,  but  within 
that  time  must  be  absolutely  disposed  of  by  the  society  or 
congregation,  which  is  given  power  in  its  name  or  that  of 
trustees  for  it,  to  grant  and  convey  the  land  to  any  pur- 
chaser, and  the  proceeds  of  the  sale  are  to  be  invested  in 
certain  named  classes  of  securities  for  the  use  of  the  soci- 
ety or  congregation  ;  and  the  section  also  provides  that  as 
to  such  lands  as  are  not  so  disposed  of  within  the  seven 
years,  they  are  to  revert  to  the  person  from  whom  they  were 
acquired,  his  heirs,  executors,  administrators  or  assigns. 

Section  10  of  the  special  Act  contains  a  somewhat  simi- 
lar provision,  the  principal  difference  between  the  twa 
provisions  being  as  to  the  actual  value  of  the  lands  which 
may  be  taken  or  held,  and  the  absence  from  the  special 
Act  of  any  provision  as  to  the  use  for  which  the  invest- 
ments in  the  named  securities  are  to  be  made. 

Nothing  turns  in  this  case  upon  the  provision  as  to  the 
annual  value  of  the  lands,  but  the  obligation  to  dispose  of 
them  within  the  seven  years,  and  the  consequence  of  not 
doing  so,  apply,  unless  the  land  is  used  for  the  purpose  of  a 
manse.  A  minister's  residence  is  one  of  the  purposes 
specially  mentioned  in  section  1  of  the  general  Act,  but  the 
renting  of  the  land  and  applying  the  rents  to  the  general 
purposes  of  the  society  or  congregation  would  not  appear 
to  be  so. 

The  devise  may,  in  my  opinion,  be  upheld  as  a  devise 
for  one  of  the  purposes  specially  mentioned  in  section  1  of 
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the  general  Act.  It  is  true  that  the  land  is  to  be  used  as  Judgment, 
a  manse  if  required  ;  but  it  was  not  shewn  that  it  is  not  Meredith, 
required  for  that  purpose,  and  I  ought  not  to  assume  that 
it  is  not  so  required  from  the  mere  fact  that  it  has  not  for 
the  short  period  which  has  elapsed  since  the  death  of  the 
testator's  widow,  which  took  place  during  the  year  1895. 
The  only  consequence  of  its  not  being  so  used  is  that  the 
trustees  are  required  to  sell  it  within  the  seven  years,  at 
the  peril,  in  the  event  of  their  not  doing  so,  of  its  revert- 
ing to  the  heirs  of  the  testator. 

The  provision  requiring  the  land  to  be  disposed  of,  even 
if  I  ought  to  hold  differently  as  to  the  point  just  dealt 
with,  does  not,  I  think,  operate  to  defeat  the  devise  which 
is  in  other  respects  valid.  It  may  be  that  the  Acts  referred 
to  will  enable  the  trustees  to  sell ;  but,  even  if  they  do  not, 
the  only  consequence,  I  take  it,  flowing  from  their  inabil- 
ity to  sell  will  be  that  the  land  may  revert  to  the  heirs 
of  the  testator ;  nor  do  I  see  why,  at  all  events,  the  interest 
of  the  trustees  of  the  Presbyterian  Church  in  the  land 
may  not  be  sold — "  lands,  tenements,  or  the  interest  in 
them  "  taken  or  held  are  what  is  to  be  sold,  so  that  a  sale 
by  these  trustees  of  their  interest  in  the  land  would  be 
within  the  very  words  of  the  statute.    If  the  devise  had 
been  to  them  for  a  term  of  years  and  afterwards  the  lands 
were  devised  to  another  charity,  there  is  nothing  in  the 
Act  which  even  impliedly  forbids  the  taking  and  holding 
subject  to  the  obligation  to  dispose  of  it  within  the  seven 
years  of  the  term  of  years,  and,  if  that  be  so,  what  differ- 
ence can  it  make  that,  as  in  this  case,  the  interest  devised 
is  probably  a  fee  simple  subject  to  an  executory  devise  in 
favour  of  another  religious  body.    It  can,  I  think,  make  no 
difference  ;  and  the  devise  is  valid  on  this  ground  also. 
The  devise  to  the  school  trustees  is  as  follows  : — 
"16.  I  give  and  devise  to  the  trustees  of  the  common 
school  in  the  section  in  which  the  land  is  situate,  and  their 
successors  in  office  for  the  time  being,  a  quarter  of  an 
acre  of  land  "  (describing  it)  "  on  which  they  may  erect  a 
residence  for  the  teacher  of  said  school  for  the  time  beinff 
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Judgment,  or  may  rent  it  for  the  benefit  of  the  funds  of  the  said 
Meredith,  school  section,  subject,  however,  to  the  followinor  conditi(m 
— that  the  trustees  shall  preserve  and  keep  in  good  order 
the  plot  of  ground  adjacent  thereto  on  the  said  lot,  36  by 
24  feet,  lying  betv^een  the  said  road  on  the  west  and  the 
burial  plot  occupied  by  the  late  Milton  Fish,  Esquire,  and 
his  family  on  the  east,  and  shall  keep  the  said  plot  well 
fenced,  and  shall  paint  the  iron  fence  enclosing  the  graves 
of  my  brother  and  mother  and  myself  and  wife  once  in 
every  five  years." 

This  devise  is  in  my  opinion  invalid. 

It  is  a  devise  for  a  charitable  purpose  (Tudor  on  Char- 
itable Trusts,  3rd  ed,  p.  5) ;  and  therefore  void  under  the 
provisions  of  the  Georgian  Mortmain  Act  (9  Geo.  II.,  ch.  36), 
unless  the  devisees  are  excepted  from  the  operation  of  that 
statute. 

I  have  been  unable  to  find  any  legislative  provision  of 
that  character  and  I  have  been  referred  by  counsel  to  none. 

The  statute  has  been  held  to  apply  to  municipal  corpo- 
rations and  to  bodies  exercising  some  of  the  functions  of 
government,  and  indeed  to  a  devise  to  the  sovereign 
himself:  Broivn  v.  McNab,  20  Gr.  179;  Tudor  on  Chari- 
table Trusts,  oth  ed.,  pp.  11  to  15,  and  the  cases  there 
cited. 

There  will  be  judgment    *  * 

1.  Declaring  the  devise  contained  in  paragraph  9  valid. 

2.  Declaring  the  devise  contained  in  paragraph  16  void. 


G.  F.  H. 


XXVII.] 


DONNELLY  V.  AMES, 


271 


[QUEEN'S  BENCH  DIVISION.] 

Donnelly  v.  Ames. 

Ejectment — Evidence — Possession — Presumption— 27  dj  2S  Vict.  ch.  29,  sec. 

1  (C). 

In  an  action  for  the  recovery  of  land,  proof  of  possession  is  j^'^iwa  facie 
evidence  of  title,  and  in  the  absence  of  proof  of  title  in  another  is  evi- 
dence of  seizin  in  fee ;  if,  however,  it  be  proved  that  tlie  title  is  in  another, 
although  the  defendant  does  not  claim  under  or  in  privity  with  such 
other,  the  plaintiff's  action  will  fail. 

Where,  in  such  an  action,  the  plaintiffs  claimed  to  have  acquired  a  title 
thereto  by  possession,  originally  that  of  a  squatter,  commencing  in  1851, 
on  land  then  patented  and  in  a  state  of  nature,  such  possession  being 
without  the  knowledge  of  the  patentee  or  those  claiming  under  him  : — 

Held,  under  27  &  28  Vict.  ch.  29,  sec.  1  (C),  that  in  order  to  bar  the  right 
of  the  patentee  forty  years'  possession  at  least  was  necessary  ;  and  the 
action  therefore  failed  as  against  the  defendant  in  possession  though  not 
claiming  through  or  in  privity  with  the  patentee. 

This  was  an  action  tried  before  Meredith,  C.J.,  without  statement, 
a  jury,  at  Kingston,  at  the  Autumn  Assizes  of  1895. 

Walkem,  Q.  C,  and  J.  B.  Walkem,  for  the  plaintiffs. 
Shepley,  Q.  C,  and  Mudie,  for  the  defendants. 

The  action  was  to  recover  possession  of  the  south-west 
quarter  of  lot  number  17,  in  the  first  concession  of  the 
township  of  Loughborough,  now  Storrington,  in  the  county 
of  Frontenae. 

The  learned  Chief  Justice  reserved  his  decision  and  sub- 
sequently delivered  the  following  judgment  in  which  the 
facts  are  stated  : — 

January  3rd,  1896.    Meredith,  C.J. : — 

The  plaintiffs  claim  title  under  the  will  of  James 
Donnelly,  who  died  in  November,  1850,  having  made  his 
will  bearing  date  the  19th  day  of  the  same  month,  by 
which  he  devised  to  his  wife,  Isabella,  the  lands  in  ques- 
tion and  his  live  stock  and  other  property,  and  by  which 
he  further  provided  as  to  his  estate,  in  these  words,  which 
follow  the  devise  to  his  wife  :  "  and  which  may  be  willed 
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Judgment,  or  devised  by  her  amongst  her  children  as  she  thinks  pro- 
Meredith,  pet'  previous  to  her  death  ;  provided  she  should  marry 
again,  the  lands  and  other  (sic.)  to  be  sold  by  the  executors 
and  the  proceeds  to  be  equally  divided  amongst  her  sur- 
viving children." 

It  was  proved  that  James  Donnelly  was  in  possession  of 
the  land  in  question  at  the  time  of  the  making  of  his  will 
and  at  the  time  of  his  death,  and  that  he  had  been  in 
such  possession  for  fifteen  years  before  he  died,  and  had 
built  a  stone  house,  barns  and  sheds,  and  made  other 
improvements  on  the  land  during  that  time. 

No  evidence  was  given  to  shew  when  or  how  the  testator 
derived  his  title,  except  that  it  was  stated  by  the  plaintiff, 
Eliza  Donnelly,  that  the  land  had  been  purchased  by  her 
father,  and  that  it  was  like  other  land  in  the  neighbour- 
hood, "  squat  land." 

The  patent  of  the  land  was  shewn  to  have  issued  to 
John  Hybert  on  the  17th  May,  1802. 

The  testator  had  been  twice  married,  the  issue  of  the 
first  marriage  were  a  son  John,  who  died  about  twenty -six 
years  ago  intestate  and  without  issue,  and  a  daughter,  and 
there  were  seven  children  issue  of  the  second  marriage  ; 
of  these,  one  Thomas  died  many  years  ago,  being  then 
fifteen  or  sixteen  years  of  age  ;  another,  Margaret,  married 
and  died,  it  was  not  shewn  when,  leaving  two  children 
who  are  still  living;  a  third,  James,  left  Canada  many 
years  ago,  and  had  not  been  heard  of  for  fifteen  or  sixteen 
years  before  the  trial ;  and  the  plaintiffs  are  the  remaining 
four  of  these  seven  children. 

The  widow,  Isabella,  continued  to  reside  on  the  land  with 
two  at  least  of  her  children  for  several  years,  probably 
from  five  to  eight,  after  her  husband's  death,  when  she  left 
it,  having  rented  the  land  to  a  man  named  Shaw  ;  and  it 
did  not  appear  that  she  had  afterwards  resided  on  the  land 
or  been  in  receipt  of  the  rents  and  profits  of  it.  She  died 
on  the  22nd  October,  1893,  intestate. 

The  will  was  not  registered. 

Robert  Bruce  is  shewn  to  have  been  in  possession  by 
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his  tenant,  one  Irwin,  in  the  fall  of  1866,  and  on  the  18th  Judgment. 
January,  1867,  being  still  in  possession,  he  sold  and  con-  Meredith, 
veyed  the  land  for  valuable  considera.tion  to  John  Smith, 
who  had  no  notice  of  the  will,  and  who  went  into  posses- 
sion in  the  following  spring.  He  and  those  claiming 
under  him,  have  been  in  possession  ever  since,  and  that 
possession  has  been  continuous  and  uninterrupted.  The 
land  has  passed  by  a  chain  of  conveyances  from  Smith  and 
several  successive  purchasers,  down  to  the  defendants,  who 
^ire  now  in  possession.  The  purchasers  have  in  each  case 
been  for  value  and  without  notice  ;  and  all  of  these  convey- 
^inces  have  been  duly  registered. 

It  was  not  shewn  when  or  how  Bruce  derived  title ;  nor 
■did  either  side  deem  it  necessary  to  shew  how,  or  by  w^hom, 
or  under  what  title  the  land  was  occupied  after  the  testa- 
tor's widow  left  it  down  to  the  time  Bruce  was  shewn  to 
have  been  in  possession  in  the  fall  of  1866,  a  period  of 
from  eight  to  eleven  years. 

It  is  not  necessary  to  determine  what  estate,  if  an}^,  the 
children  of  Isabella  Donnelly  took  in  the  land  under  the 
will ;  but  it  is  probable  that  those  of  them  who  survived 
her,  took  by  implication  an  estate  in  fee  simple  in  remain- 
der expectant  on  the  estate  during  widowhood  devised  to 
her  :  Farwell  on  Powers,  2nd  ed.,  465  ;  Theobald  on  Wills, 
4th  ed.,  263,  609-610;  Moore  v.  Foliot,  19  L.  R.  Ir. 
499,  502  ;  Re  Brierley,  Brierley  v.  Brierley,  43  W.  R.  36. 

It  is,  I  say,  unnecessary  to  determine  that  point,  because, 
even  if  the  children  took  nothing  by  the  will,  the 
remainder  expectant  on  the  determination  of  the  estate  of 
the  widow  passed  to  the  heir-at-law  John,  and  the  plain- 
tiffs as  some  of  the  heirs-at-law  would  be  entitled  in  com- 
mon with  their  co-heirs,  and  may  recover  their  undivided 
shares,  if  the  heirs  be  entitled  to  recover  at  all. 

The  first  question  to  be  decided  is,  whether  upon  the 
facts  proved,  the  plaintiffs  shewed  title  to  recover  against 
the  defendants  either  the  whole  land  or  an  undivided  part 
of  it. 

It  has  been  determined  b}^  decisions  binding  on  me  that 
35 — VOL.  xxvii.  O.R. 
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Judgment,  proof  o£  possession  is,  in  an  action  such  as  this,  prima  facie 
Meredith,   evidence  of  title,  and  no  other  interest  appearing  in  proof, 
C.J.      evidence  of  seizin  in  fee  :  Doe  d.  Hughes  v.  Dyehall,  Moo. 
&  M.  .346  ;  Doe  d.  Carter  v.  Barnarcl,  13  Q.  B.  945  ;  Eccles 
V.  Paterson,  22  U.  C.  R  167. 

It  is  equally  clear  upon  the  authorities  that  a  plaintiff 
must,  in  an  action  for  the  recovery  of  land,  succeed  upon 
the  strength  of  his  own  title,  and  that  if  it  be  proved  that 
the  title  is  in  another,  the  action  fails,  even  thouo-h  the 
defendant  be  in  possession,  not  claiming  under  or  in  pri- 
vity with  that  other :  Doe  d.  Carter  v.  Barnard,  supra ; 
Roe  d.  Haldane  v.  Harvey,  4  Burr  2284,  2487;  Doe 
d.  Datvn  v.  Horn,  3  M.  &  W.  333 ;  Culley  v.  Doe  d.  Tayler- 
son,  11  A,  &  E.  1008,  and  many  other  cases. 

In  this  case  had  nothing  else  been  shewn,  the  proof 
given  of  the  possession  of  the  testator  would  have  been 
evidence  of  his  seizin  in  fee,  and  sufficient,  apart  from  any 
question  arising  under  the  Statute  of  Limitations,  to  enti- 
tle those  deriving  title  from  him,  to  recover  against  the 
defendants  who  shew  no  title  in  themselves. 

It  appeared  in  evidence,  however,  that  the  land  had  been 
patented  to  John  Hybert ;  and  it  is  urged  on  the  part  of 
the  defendants  that  that  fact  alone,  or  at  all  events  coupled 
with  the  statement  of  the  plaintiff,  Eliza  Donnelly,  that 
the  lands  were  "  squat  lands,"  prevents  the  presumption  of 
the  seizin  in  fee  of  the  testator  arising. 

I  am  of  opinion  that  the  defendant's  contention  is  well 
founded  and  must  prevail.  If  it  be,  as  it  is,  clear  that 
proof  of  a  prior  possession  to  that  of  the  testator  would 
have  prevented  the  presumption  of  his  being  seized  in  fee 
arising,  although  that  prior  possession  was  wholly  uncon- 
nected with  the  defendant's  title  or  possession,  it  would 
seem  a  fortiori  that  proof  of  the  actual  seizin  in  fee  of 
another  should  exclude  such  a  presumption.  In  the  one 
case  the  fact  of  the  seizin  in  fee  of  another  is  proved,  while 
in  the  other  it  is  presumed  from  the  possession  and  the 
absence  of  proof  of  any  other  interest. 

In  this  case  the  seizin  in  law  and  in  fact  of  John 
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Hybert  was  proved,  he  being,  as  I  have  already  men-  Judgment, 
tioned,  the  grantee  of  the  Crown  of  the  land  under  the  Meredith, 
letters  patent  of  the  17th  May,  1802.    See  Weaver  v.  ^^^^ 
Burgess,  22  C.  P.  104. 

There  remains  the  question  whether  such  a  possession 
of  the  testator  and  those  claiming  under  him  was  proved 
as  extinguished  the  title  of  the  patentee  by  operation  of 
the  Statute  of  Limitations.  It  must,  I  think,  be  taken 
that  the  land  when  patented  was  in  a  state  of  nature. 
The  utmost  length  of  the  time  that  the  testator  and  those 
claiming  under  him  have  been  shewn  to  have  been  in 
possession,  assuming  the  posssession  of  the  widow  to  have 
continued  down  to  the  fall  of  1866,  was  thirty-five  years, 
and  by  the  effect  of  27>  28  Vict.  ch.  29,  sec.  1  (the  Act 
then  in  force),  the  Stp.tute  of  Limitations  did  not  begin  to 
run  against  Hybert,  the  patentee,  until  he  had  knowledge 
of  the  possession  which  is  now  being  set  up  against  his 
title,  unless  that  possession  had  existed  for  forty  years,  in 
which  case  his  right  would  be  extinguished  at  the  expira- 
tion of  the  forty  years. 

No  entry  having  been  made  by  the  patentee  and  there 
not  having  been  forty  years'  possession  by  the  testator  and 
those  claiming  under  him,  it  was  incumbent  on  the  plain- 
tiffs to  shew  knowledge  by  the  patentee  or  those  claiming 
under  him  of  the  fact  of  the  land  being  in  the  actual 
possession  of  the  testator  or  those  under  whom  he  claimed 
upwards  of  twenty  years  before  the  fall  of  1866  (putting 
the  case  in  the  most  favourable  way  for  the  plaintiffs)  in 
order  to  extinguish  the  title  of  the  patentee  or  those  claim- 
ing under  him,  and  such  notice,  or  any  notice  such  as  the 
statute  required,  in  order  that  the  statute  shall  begin  to 
run  was  not  proved :  Weaver  v.  Burgess,  supra^,  at  pp. 
112-13 ;  Doe  d.  McKay  v.  Purely,  6  O.  S.  144. 

The  plaintiffs'  case  therefore  fails,  and  it  is  unnecessary 
to  consider  the  question  raised  by  the  defendants  as  to  the 
effect  of  the  Statute  of  Limitations,  havins^  reoard  to  their 
proved  possession,  on  the  title  of  the  plaintiffs  and  as  to 
the  effect  of  the  Registry  Act  to  render  void,  as  it  was 
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Judgment,   contended  it  did,  the  will  as  against  the  defendants  and 
Meredith,  those  under  whom  they  claim  as  subsequent  purchasers 
C.J.  value  without  notice  of  the  will  and  havins:  registered 

the  conveyances  under  which  they  claim. 
The  action  will  be  dismissed  with  costs. 

G.  F.  H. 


[QUEEN'S  BENCH  DIVISION.] 

Smith  v.  The  Corporation  of  the  Township  of 
Ancaster. 

Municipal  Corporations —  Way — By-laws  Transferring  and  Assuming 
Roads — Invalidity. 

A  township  corporation  on  which  has  devolved  a  portion  of  a  public  road 
situate  within  its  territorial  limits,  relinquished  by  the  Slinister  of 
Public  Works  under  section  52  of  31  Vict.  ch.  12  (D.),  cannot  authorize 
another  township  corporation  to  assume  control  of  and  keep  in  repair 
such  portion  of  the  road,  nor  can  the  latter  township  assume  the  road 
and  lawfully  collect  tolls  thereon,  and  by-laws  passed  for  such  purpose 
are  invalid. 

Corporation  of  Ancaster  y.  Durrand,  32  C.  P.  563,  distinguished. 

Statement..  This  was  an  action  by  a  resident  of  the  township  of  West 
Flamboro'  against  the  township  of  Ancaster,  and  the  lessee 
of  a  toll  gate  from  the  latter  corporation  on  the  Hamilton 
and  Ancaster  road.  The  plaintiff  was  accustomed  to  travel 
through  the  town  of  Dundas  and  over  the  Dundas  and 
Binkley  toll  road,  on  to  the  Hamilton  and  Ancaster  road 
to  the  city  of  Hamilton,  and  claimed  that  the  tolls  collected 
from  him  and  others  by  the  latter  road,  were  excessive,  and 
sought  to  restrain  the  defendants  from  collecting  such  tolls. 
The  Hamilton  and  Ancaster  road  leads  from  the  western 
limit  of  the  city  of  Hamilton,  which  divides  that  city  from 
the  township  of  Barton,  and  through  that  township  in  a 
westerly  direction,  into  and  through  the  township  of 
Ancaster,  and  was  under  the  control  of  the  latter  town- 
ship. 

The  road  in  question  was  originally  constructed  as  a 
public  road,  and  was  under  the  management  of  the  Minis- 
ter of  Public  Works,  who,  under  the  provisions  of  31  Vict. 
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ck  12,  sec.  52  (D.),  on  the  5th  November,  1874,  proclaimed  Statement, 
that  it  was  no  longer  under  his  control. 

The  township  of  Barton,  on  11th  Januar}^  1874,  by  by- 
law, authorized  the  defendant  corporation  to  assume  control 
of  that  portion  of  the  road  situate  within  Barton,  and  sub- 
sequently the  township  of  Ancaster  by  by-law  assumed 
control  and  management  of  the  road,  placed  a  toll  gate 
thereon  situate  in  Barton,  and  passed  by-laws  fixing  tolls, 
and  collected  toll  from  persons  using  it. 

The  action  was  tried  on  5th  May,  1895,  before  Robertson, 
J.,  who  reserved  his  decision,  and  subsequently  on  20th 
June,  1895,  gave  judgment  in  favour  of  the  plaintiff,  among 
other  matters  declaring  that  the  defendant  corporation 
was  not  entitled  to  collect  more  tolls  from  the  plaintiff  and 
others  than  was  necessary  to  keep  the  road  in  repair. 

The  defendants  moved  on  notice  to  set  aside  the  judg- 
ment entered  for  the  plaintiff,  and  to  have  the  judgment 
entered  in  their  favour. 

In  Michaelmas  Sittings  of  the  Divisional  Court,  1895, 
composed  of  Armour,  C.  J.,  and  Street,  J.,  the  motion  was 
argued. 

G.  Lynch- Staunton,  for  the  plaintiff. 

Walter  Cassels,  Q.  C,  and  Waddell,  for  the  defendants. 

The  Court  raised  the  question  as  to  the  validity  of  the 
by-laws,  and  a  further  argument  was  directed  on  this  point, 
when  the  same  counsel  appeared. 

January  27,  1896.    The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

A  macadamized  road  was,  by  the  Act  7  Will.  IV.,  ch. 
78,  authorized  to  be  built  from  "  the  town  of  Hamilton  by 
the  way  of  Ancaster,  in  the  district  of  Gore  to  the  town 
of  Brantford,  in  the  same  district." 

By  section  17  of  the  Act  4  &;  5  Vict.  ch.  38,  this  road 
was  vested  in  the  board  of  works ;  and  by  subsequent 
legislation,  became  vested  in  Her  Majesty,  and  under  the 
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Judgment,  control  and  management  of  the  Minister  of  Public  Works, 
Armour,  C.J.  and  subject  to  the  provisions  of  the  Act  31  Vict.  ch.  12  (D.). 

Under  the  authority  of  section  52  of  the  last  mentioned 
Act,  the  Governor  by  proclamation,  dated  the  5th  day  of 
November,  1874,  declared  that  from  the  7th  day  of  Novem- 
ber, 1874,  the  said  road,  under  the  management  and  con- 
trol of  the  Minister  of  Public  Works,  should  be  no  longer 
under  his  control  ;  and  thereupon,  by  virtue  of  the  said 
section,  the  said  road  after  the  said  7th  day  of  November, 
1874,  ceased  to  be  under  the  management  and  control  of 
the  said  Minister ;  and  no  tolls  were  thereafter  leviable 
thereon  under  the  authority  of  the  said  Act. 

By  section  53  of  the  last  mentioned  Act,  it  is  provided 
that,  "  any  public  road  or  bridge  declared  as  aforesaid  to 
be  no  lono^er  under  the  manas^ement  of  the  Minister,  shall 
be  under  the  control  of,  and  shall  be  maintained  and  kept 
in  repair  by  the  municipal  or  other  authorities  of  the  local- 
ity, and  the  road  officers  thereof,  in  like  manner  with  other 
public  works  and  bridges  therein  under  their  control." 

A  portion  of  the  said  road  is  within  the  township  of 
Barton,  and  another  portion  thereof  within  the  township 
of  Ancaster. 

On  the  11th  January,  1876,  the  council  of  the  township 
of  Barton,  passed  a  by-law  that,  subject  to  the  conditions 
thereinafter  mentioned,  it  should  and  might  be  lawful  for 
the  municipal  council  of  the  township  of  Ancaster,  for  the 
purpose  of  placing  and  continuing  the  same  in  a  good 
state  of  repair,  to  take  possession  of  the  public  road  known 
as  the  Hamilton  and  Brantford  macadamized  road,  situate 
in  the  township  of  Barton,  and  to  continue  such  possession 
so  long  as  the  said  road  should  be  kept  in  good  and  proper 
state  of  repair  for  a  toll  road  by  the  said  council,  but  no 
longer. 

On  the  12th  February,  1876,  the  council  of  the  township 
of  Ancaster  passed  a  by-law  assuming  the  said  Hamilton 
and  Brantford  road,  situate  in  the  townships  of  Ancaster 
and  Barton. 

Neither  of  these  by-laws  had  any  validity,  for  the  town- 
ship of  Barton  had  no  authority  to  empower  the  township 
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of  Ancaster  to  take  possession  of  that  portion  of  the  said  Judgment, 
road  within  its  limits,  and  the  township  of  Ancaster  had  Armour,  C.J. 
no  power  to  assume  that  portion  of  the  said  road  within 
the  township  of  Barton. 

The  township  of  Ancaster  maintains  a  toll  gate,  called 
gate  number  one,  on  that  portion  of  the  said  road  situate 
within  the  township  of  Barton;  and  the  plaintiff's  com- 
plaint is,  that  a  greater  toll  is  exacted  at  this  gate  than  is 
by  law  allowed  ;  and  in  order  to  ascertain  this,  it  is  neces- 
sary to  determine  what  amount  of  toll  can  be  legally 
exacted  by  the  township  of  Ancaster  at  this  gate  ;  and  it 
«eems  clear  that  there  is  no  authority  in  law  empowering 
the  township  of  Ancaster  to  maintain  this  toll  gate  in  the 
township  of  Barton,  and  consequently  there  is  no  author-  ' 
ity  in  law  empowering  the  township  of  Ancaster  to  collect 
any  toll  thereat. 

The  judgment  in  Corporation  of  Ancaster  v.  Diirrand, 
32  C.  P.  563,  was  founded  upon  the  presumption  against 
the  defendants  of  the  existence  of  a  state  of  facts  w^hich. 
the  evidence  in  the  present  case  displaces,  and  the  decision 
is,  therefore,  not  binding  upon  us. 

The  plaintiff's  statement  of  claini  was  based  on  the 
validity  of  these  by-laws,  and  on  the  right  of  the  township 
of  Ancaster  to  maintain  the  said  toll  gate,  and  to  take  toll 
thereat,  and  on  the  allegation  that  they  were  taking  thereat 
a  greater  toll  than  allowed  by  law  ;  and  it  is  only  by 
reason  of  our  being  compelled  to  determine  what  amount 
of  toll  can  be  legally  exacted  at  this  gate,  that  the  ques- 
tion of  the  right  to  take  any  toll  thereat  arises. 

The  plaintiff"  should  be  allowed  to  amend  his  statement 
of  claim,  attacking  directly  (and  not  indirectly  as  it  at 
present  stands),  the  right  of  the  defendants  to  take  toll  at 
the  said  gate. 

And  there  should  be  a  declaration  that  the  defendants 
are  not  entitled  to  take  any  toll  at  the  said  gate,  and  an 
injunction  restraining  the  defendants  from  doing  so. 

And  there  should  be  no  costs  to  either  party  of  this 
litigation. 

Street,  J.,  concurred.  G.  F.  H. 
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[DIVISIONAL  COURT.] 

Langtry  V.  Clark  et  al. 

Landlord  and  Tenant — Distress — Mortgaged  Goods — Agreement  between 
Bailiff  and  Tenant — Pound  Breach — 2  Wm.  db  M.  sess.  1,  ch.  5. 

Where  the  goods  of  a  tenant,  which  had  been  mortgaged  by  him,  were 
distrained  for  rent  and  impounded,  and  were  left  on  the  premises  in 
his  charge  for  over  three  weeks  by  agreement  between  him  and  the 
bailiflF,  when  on  being  advertised  for  sale  under  the  distress  they  were 
seized  and  taken  away  by  the  mortgagee  : — 

Held,  as  regards  the  mortgagee,  that  the  goods  were  no  longer  in  custodid 
legis,  and  that  in  taking  them  he  had  not  committed  a  breach  of  the 
pound  within  the  meaning  of  2  Wm.  &  M.  sess.  1,  ch.  5. 

Statem^t.  This  was  an  appeal  by  the  plaintiff  from  a  judgment 
of  the  County  Court  of  Grey  in  an  action  tried  before  the 
Judge  of  that  County  with  a  jury  on  December  11, 1895. 

The  following  facts  are  taken  from  the  judgment  of 
the  trial  Judge : 

This  is  an  action  for  pound  breach  or  rescous  of  goods 
under  the  statute,  2  Wm.  &  M.  sess.  1  ch.  5,  tried  at  the  last 
December  Sittings  before  me  with  a  jury. 

[The  learned  Judge  then  set  out  the  terms  of  a  lease  of 
a  farm  by  the  plaintiff  to  one  W.  H.  Abercrombie,  and 
continued :] 

On  the  16th  of  July,  1895,  C.  C.  Pearce,  as  bailiff  of  the 
plaintiff,  under  plaintiff's  warrant  dated  15th  July,  seized, 
inter  alia,  the  goods  in  question  for  rent,  served  the  tenant 
with  an  inventory  and  notice  of  distress  and  left  the  goods 
in  charge  of  the  tenant,  taking  the  following  agreement^ 
signed  by  the  tenant : 

"  Mr.  C.  C.  Pearce,  Sir, — I  hereby  agree  to  hold  posses- 
sion of  the  goods  and  chattels  mentioned  in  the  annexed 
inventory  (seized  by  you  to-day)  under  distress  warrant  as 
your  man  in  charge  (free  of  cost),  and  will  not  remove  any 
of  said  goods  nor  allow  them  to  be  removed,  and  I  will 
deliver  the  said  goods  and  chattels  to  you  on  demand  ;  and 
I  will  allow  you  to  re-enter  and  take  possession  of  the 
same  at  any  time  you  may  see  fit,  in  order  that  they  may 
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be  sold  to  satisfy  the  amount  claimed  in  tlie  distress  war-  Statement, 
rant  under  which  you  have  seized  the  said  goods  and 
chattels,  and  I  ask  you  not  to  advertise  the  said  goods  and 
chattels,  until  the  1st  day  of  August,  1895  ;  and  in  con- 
sideration of  your  leaving  the  said  goods  and  chattels  in 
my  possession  as  mentioned  above,  I  hereby  release  you 
from  an}^  action  whatever,  whether  for  trespass  or  other- 
wise, and  I  will  pay  any  additional  costs  that  may  be 
•  incurred  by  reason  of  your  leaving  the  said  goods  and 

chattels  with  me  instead  of  proceeding  at  once  to  advertise 
'  and  sell  the  said  goods  and  chattels." 

Nothing  more  was  done  by  or  on  behalf  of  the  landlord 
until  the  8th  August,  when  an  advertisement  of  sale  was 
prepared  and  on  the  9th  copies  were  posted  up. 

On  the  10th  August  the  defendant  Clark,  a  chattel 
mortgagee,  and  the  defendant  Brown,  his  bailiff,  seized  and 
removed  the  goods  under  his  chattel  mortgage. 

At  the  close  of  the  case  counsel  for  the  defendant  objected 
that  there  was  no  impounding  of  the  goods,  or  if  there 
was,  it  was  abandoned  as  against  the  defendant  Clarke 
and  his  co-defendant  as  his  bailiff.* 

To  save  the  expense  of  a  new^  trial  on  the  facts,  should 
it  be  held  plaintiff  was  entitled  to  recover,  I  submitted 
certain  questions  to  the  jury,  and  reserved  judgment  on 
the  point  of  law. 

The  jury  found  that  there  was  a  tenancy  :  that  the  plain-  / 
tiff  distrained  bond  fide  for  the  rent;  that  the  plaintiff's  / 
bailiff  delivered  a  notice  of  seizure  and  inventory  of  the 
goods  :  took  bond  fide  steps  to  execute  the  warrant,  and  left 
the  goods  with  the  tenant  to  hold  for  the  plaintiff,  and 
found  a  verdict  in  favour  of  plaintiff  for  $45  damages. 

[The  learned  County  Judge  then,  after  stating  certain 
other  facts  not  material  to  this  report,  proceeded] : 

The  landlord's  bailiff  did  not  leave  the  goods  as  impounded 
on  the  premises,  as  he  might  have  done,  for  five  days ;  but 
he  actually  gave  them  over  to  the  possession  of  the  tenant, 

*  There  was  another  objection  taken,  but  as  the  case  does  not  turn  on 
it,  it  is  not  necessary  to  refer  to  it. — Rep. 
36 — VOL.  XXVII.  O.R. 
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Statement.  *  *  p^jo^,  to  ll  Geo.  IL,  ch.  19,  the  tenant  was  not  a 
proper  person  to  leave  impounded  goods  in  charge  of,  while 
under  this  statute  the  goods  might  have  been  impounded 
on  the  premises  without  leaving  any  one  in  charge,  yet  if 
in  fact  the  possession  and  charge  are  given  to  the  tenant,  I 
am  of  opinion  the  goods  are  not  in  the  custody  of  the  law 
as  against  third  persons'  claims ;  I  dismiss  the  action  with 
costs:  Roe  v.  Roper,  23  C.  P.  76;  Whhmell  v.  Giffard,  3 
O.  R.  1 ;  Harrison  v.  Barry,  2lRev.  Rep.  781 ;  7  Price  690. 

From  this  judgment  the  plaintiff  appealed  to  a  Divisional 
Court,  and  the  appeal  was  argued  on  March  2,  1896, 
before  Armour,  C.  J.,  and  Falconbridge  and  Street,  J  J. 

G.  W.  Patterson,  for  the  appeal.  The  seizure  was  regu- 
larly made  and  the  goods  were  in  the  custody  of  the  law. 
The  question  is  :  Is  it  necessary  to  have  anyone  in  posses- 
sion, and  if  so,  is  the  tenant  not  a  sufficient  and  proper 
person?  The  jury  have  found  there  was  no  collusion. 
There  is  no  necessity  now  for  any  one  to  be  left  in  posses- 
sion where  there  is  no  intention  to  abandon  :  Sivan  v.  The 
Earl  of  Falmouth,  8  B.  &  C.  456  ;  6  L.  J.  Q.  B.  374.  11  Geo. 
IL  ch.  19,  gives  power  to  "  impound  or  otherwise  secure  " 
on  the  premises.  An  open  field  may  be  a  pound  :  Castleman 
v.  Hichs,  1  Car.  &  M.  266.  There  was  no  intention  to  aban- 
don as  the  taking  of  the  agreement  shews.  On  the  ques- 
tion of  a  penal  action,  see  Brooks  v.  Noahes,  0  L.  J.  Q.  B. 
376.  I  refer  also  to  Roe  v.  Roper,  23  C  P.  76  ;  Mclntyre 
V.  Stata,  4  C.  P.  248  ;  Foa's  Law  of  Landlord  &  Tenant, 
1st  ed.,  435 ;  Johnson  v.  Upham,  2  EL  &  El.  250  ;  Thomas 
V.  Harries,  1  M.  &  G.  695,  and  foot  note  at  p.  707  ;  Firth  v. 
Purvis,  5  T.  R.  432  ;  Wood  v.  JS'unn,  5  Bing.  10. 

Geo.  Kerr,  contra.  The  cases  cited  are  all  between  land- 
lord and  tenant.  Where  third  parties  as  here,  are  concerned 
the  proceedings  should  be  perfectly  regular.  Pi-evious  to 
the  statute  of  William  &  Mary  the  goods  had  to  be  taken  in 
pledge  off  the  premises.  Under  1 1  Geo.  IL  ch.  19,  they  could 
be  impounded  on  the  premises,  but  the  actual  impounding 
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had  to  be  the  same.  Here,  as  between  the  landlord  and  Argument, 
the  mortgagee,  the  goods  were  not  in  custodid  legis. 
By  taking  the  agreement  and  leaving  them  revested 
in  the  tenant,  the  landlord  relied  on  the  tenant's  cove- 
nant, and  the  parties  had  contracted  themselves  out  of 
the  statute  2  W.  &  M. :  Mclntyre  v.  Stata,  4  C.  P.  248.  • 
"  Rescue  is  when  the  owner  or  other  person,  by  force  takes 
away  a  thing  distrained  from  the  person  distraining,  after 
the  latter  has  been  actually  in  possession  ;  but  if  he  never 
in  fact  had  possession — as  when  disturbed  in  making  the 
distress — it  is  no  rescue  "  :  Woodfall's  Landlord  &  Tenant, 
12th  ed.,  452.    See  also  Sharp  v.  Fowle,  12  Q.  B.  D.  385. 

Patterson,  in  reply.  The  five  day  rule  is  for  the  benefit" 
of  the  tenant  to  enable  him  to  replevy.  If  an  unreasonable 
time  has  not  elapsed  between  seizure  and  sale,  third  parties 
cannot  complain  :  see  Naylor  v.  Bell,  14  Nova  Scotia  444 ; 
Clarke's  Landlord  &  Tenant,  558.  Mclntyre  v.  Stata,  is 
distinguishable.  In  that  case  the  execution  debtor  was 
not  put  in  charge  for  the  sheriff. 

March  4,    1896.     The  judgment   of   the  Court  was 
delivered  by 

Armour,  C.  J. : — 

This  action  was  not,  in  my  opinion,  maintainable  under 
section  4  of  2  Wm.  &  M.  1  sess.  ch.  5,  for  under  the  circum- 
stances there  was  no  pound  breach  within  the  meaning  of 
the  law. 

The  landlord  had  the  rigljt  to  impound  and  secure  the 
goods  distrained  upon  the  demised  premises  and  to  keep 
them  so  impounded  and  secured  and  at  the  expiration  of 
five  days  to  sell  them,  and  he  had  a  reasonable  time  after 
the  five  days  to  sell  them,  and  what  would  be  a  reasonable 
time  for  this  purpose  would  be  a  question  for  a  jury. 

There  is  no  finding  in  this  case  that  a  reasonable  time 
for  such  purpose  had  not  elapsed  at  the  time  of  the  alleged 
pound  breach,  nor,  indeed,  could  there  have  been  such  a  ^ 
finding  upon  the  evidence. 
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Judgment.  There  was  a  good  distress  and  a  good  impounding,  and 
Armour,  C.J.  as  between  the  landlord  and  his  tenant  the  agreement 
entered  into  between  them  bound  the  tenant  and  there 
could  not  be  said  that  as  between  them  there  was  any 
abandonment  of  the  distress  ;  but  the  difficulty  in  the 
plaintiff's  way  is  that  this  agreement  did  not  bind  the 
mortgagee  who  was  entitled  to  have  the  provisions  of  the 
law  as  to  distress  for  rent  carried  out. 

And  the  mortgagee  was  therefore  entitled  to  say  after 
the  expiration  of  five  days,  and  after  a  reasonable  time 
for  the  sale  and  disposal  of  the  goods  distrained  had 
elapsed,  "  the  goods  mortgaged  to  me  are  no  longer  im- 
pounded under  the  law,  but  under  an  agreement  between 
the  landlord  and  tenant  by  which  I  am  not  bound  ;  they 
are  no  longer  in  the  custody  of  the  law,  by  virtue  of  the 
law,  but  in  the  custody  of  the  landlord  by  virtue  of  the 
agreement  between  him  and  his  tenant,  and  I  will  take 
them  under  the  provisions  of  my  mortgage,"  and  having 
so  taken  them  I  do  not  think  that  he  could  be  said  to 
have  committed  a  breach  of  the  pound  within  the  mean- 
ing of  the  statute  under  which  this  action  was  brought. 
The  appeal  will,  therefore,  be  dismissed  with  costs. 

G.  A.  B. 
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[QUEEN'S  BENCH  DIVISION.] 
BeATTIE  V.  DiNNICK. 

■Guarantee — Indemnity — Surety — Oral  Promise — Promise  to  Answer  for 
Debt  of  Another — Statute  of  Frauds  ( 29  Gar.  ^,  ch.  3 J,  sec.  4. 

A  promise  made  by  a  third  person  to  a  creditor  to  pay  or  to  see  paid  the 
debt  due  to  him  by  his  debtor,  whether  such  promise  is  absolute  or 
conditional,  is  a  promise  to  answer  for  the  debt  of  another,  and  is 
within  the  4th  section  of  the  Statute  of  Frauds. 

The  plaintiff  was  the  holder  of  a  promissory  note  of  an  incorporated  com- 
pany of  which  the  defendant  was  president,  and  was  pressing  for  pay- 
ment when  the  defendant  verbally  promised  to  see  him  paid  if  he  would 
forbear  to  sue  and  would  renew  : — 

■Held,  that  this  was  not  a  promise  of  indemnity,  but  of  guarantee,  and 
therefore  required  by  section  4  of  the  Statute  of  Frauds  to  be  in 
writing. 

Guild  cfc  Go.  V.  Gonrad,  [1894]  2  Q.  B.  885,  distinguished. 
Judgment  of  Falconbridge,  J.,  at  the  trial  reversed. 

This  was  an  appeal  from  the  judgment  at  the  trial.  Statement. 
The  following  facts  are  taken  from  the  judgment  of 
Street,  J.,  in  the  Divisional  Court : — 

This  action  was  tried  before  Falconbridge,  J.,  without 
a  jury,  at  the  Spring  Assizes  at  Milton,  on  5th  March,  1895. 

The  plaintiff  by  his  statement  of  claim  alleged  that  in 
the  year  1893  the  defendant  was  president  of  "  The 
Ontario  Terra  Cotta  and  Brick  Company,  Limited,"  which 
was  then  engaged  in  the  manufacture  of  bricks  at  Camp- 
be  liville,  and  that  the  plaintiff  was  the  holder  of  a  promis- 
sory note  for  $309.15  against  the  company,  which  became 
due  on  7th  October,  1893  :  that  upon  the  maturity  of  the 
note  the  plaintiff  was  pressing  for  payment,  and  the  defen- 
dant, who  was  president  of  the  company,  in  consideration 
that  the  plaintiff  would  refrain  from  suing  said  note  and 
would  not  seek  payment  thereof  from  the  said  company, 
promised  to  pay  the  defendant  the  full  amount  of  the  said 
note  and  interest :  that  the  plaintiff  accepted  the  said  offer 
of  the  defendant,  and  thereupon  wholly  abandoned  his 
right  of  action  against  the  company  and  applied  to  the 
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Statement,  defendant  for  payment  of  the  amount  of  the  said  note,  but 
the  defendant  refused  to  pay  the  same. 

The  defendant  by  his  statement  of  defence  denied  tlie 
statements  above  set  forth,  and  pleaded  the  4th  section 
of  the  Statute  of  Frauds. 

At  the  beginning-  of  the  trial  the  plaintiff  applied  for 
leave  to  amend  by  adding  a  count  for  goods  sold  and  de- 
livered to  the  defendant,  to  the  amount  of  S34.43,  in 
September,  1898.  Notice  had  beei)  given  some  days  before 
to  the  defendant  by  the  plaintiff  of  his  intention  to  apply 
for  leave  to  make  this  amendment.  Evidence  upon  the 
count  was  taken  at  the  trial,  and  the  amendment  was 
treated  as  having  been  made. 

The  plaintiff  in  his  evidence  at  the  trial  said  that  he 
had  held  a  note  made  by  the  company  in  his  favour,  which 
fell  due  about  1st  July,  1893 :  that  shortly  before  it  fell 
due,  or  when  it  had  come  due,  he  went  to  the  defendant, 
at  the  office  of  the  company,  and  asked  him  if  he  knew 
the  note  was  due,  and  what  were  his  intentions  about  it  ? 
He  said,  "Yes,  but  that  they  had  not  any  money."  Then 
plaintiff  said,  "  this  thing  cannot  go  on  any  longer  ;  give 
me  some  money,  I  cannot  do  without  it  any  longer.  He 
said  he  had  no  money,  and  I  had  obliged  him  before, 
and  if  I  renewed  this  note  again  for  him  he  would  see  I 
got  my  money.  I  told  him  I  was  going  to  sue  ;  he  asked 
me  not  to  sue  the  company,  and  he  would  see  I  got  my 
money."  The  plaintiff  then  went  on  to  say  that  a  day  or 
two  afterwards  the  defendant  brought  him  a  new  note 
made  by  the  company  payable  to  the  plaintiff's  order  for 
$309.15,  the  amount  of  his  claim  against  the  company; 
that  he  took  the  note  and  discounted  it  with  the  Bank  of 
Hamilton ;  that  it  was  not  paid  at  maturity,  and  he  had 
to  take  it  up. 

Another  witness  named  Roberts,  called  by  the  plaintiff, 
said  he  was  present  on  the  occasion  referred  to.  He  said  : 
"  Mr.  Beattie  came  down  and  threatened  he  would  sue  the 
company  for  his  account ;  it  had  gone  long  enough ;  he 
could  not  let  it  go  any  longer,  he  would  sue  it.  Mr. 
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Dinnick  said  not  to  sue  the  company  ;  he  would  see  he  was  Statement, 
paid  every  cent ;  to  take  another  note  and  help  the  com- 
pany out  of  the  difficulty.  Mr.  Beattie  said  he  would  do 
it  if  he  would  give  him  his  word  he  would  be  paid  it,  and 
he  said  he  would.  Mr.  Beattie  turned  around  to  me  and 
said,  *  you  are  a  witness  to  that,'  and  I  said  '  yes.'  " 

This  was  the  evidence  in  support  of  the  claim  of  the 
plaintiff  for  the  amount  of  the  note.  The  defendant  denied 
upon  oath  having  had  any  conversation  with  regard  to  the 
matter,  or  that  he  ever  at  any  time  made  any  of  the  pro- 
raises  relied  on. 

With  regard  to  the  account  for  the  plaintiff  said 
that  he  kept  a  general  stoie  and  supplied  the  goods  in 
question  to  the  employees  of  the  company  at  the  defen- 
dant's request,  and  upon  his  promise  to  see  that  the  plain- 
tiff was  paid  for  them.  The  evidence  of  the  witness 
Roberts  was  as  follows  upon  this  subject.  Speaking  of 
this  account,  he  says  :  "  That  is  for  supplies  to  the  works  ; 
I  always  kept  the  store  book.  Mr.  Beattie  had  refused  to 
supply  anything  more.  I  then  asked  Mr.  Dinnick  what  I 
was  to  do  about  that,  as  we  were  in  want  of  coal  oil  and 
other  things,  and  he  said  to  me  to  go  up  to  Mr.  Beattie  and 
tell  him  I  am  responsible  for  it,  and  Mr.  Beattie  will  let 
you  have  whatever  you  want."  Another  witness,  Lewis, 
says  he  heard  the  plaintiff*  come  in  and  enquire  for  his 
account ;  he  asked  for  his  money  ;  the  defendant  said  he 
could  not  do  anything  for  him  then,  but  he  would  see  that 
he  got  his  money. 

The  defendant  denied  these  conversations  also. 

At  the  conclusion  of  the  argument  the  following  judg- 
ment was  delivered  : — 

Falconbridge,  J. : — 

There  is  a  recent  case  which  goes  a  long  way  to  destroy 
the  application  of  the  Statute  of  Frauds  to  the  })resent 
case.  This  is  a  case  in  which  there  can  only  be  one  finding 
on  the  question  of  fact — because  Mr.  Beattie  swears — and 
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Judgment,      corroborated  by  Mr.  Roberts — to  a  promise  in  some  form 
Falcoubridge,  of  words  ;  therefore,  on  the  evidence  which  must  govern  a 
jury  and  govern  me,  I  find  the  issue  of  fact  in  favour  of 
the  plaintiff. 

The  only  remaining  question  is  as  to  the  effect  of  the  Stat- 
ute of  Frauds,  which  sa^'S,  no  action  can  be  brought  against  a 
party  on  a  promise  to  answer  for  the  debt  or  default  or 
miscarriage  of  another,  unless  the  representation  or  assur- 
ance be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith.  The  effect  of  that  statute  has  been  very  much 
impaired  by  the  case  which  I  have  mentioned.  I  find 
here  that  this  is  an  independent  promise  ;  it  is  not  a  guar- 
antee. The  debt  had  been  already  incurred,  and  the 
plaintiff  f orebore  to  sue  the  company  in  consideration  of 
the  defendants'  promise.  I  give  judgment  for  plaintiff, 
both  on  the  note  and  on  the  account. 

During  the  Michaelmas  Sittings,  1895,  of  the  Divisional 
Court  the  defendant  moved  to  set  aside  this  judgment 
and  to  enter  judgment  for  him  with  costs,  or  for  a  new 
trial. 

The  motion  was  argued  before  the  Divisional  Court 
(AuMOUii,  C.  J.,  and  Street,  J.),  on  the  25th  November, 
1895. 

Aylesworth,  Q.  C,  for  the  motion.  The  evidence  shews 
that  the  defendant  only  promised  he  would  see  the  plaintiff 
got  his  money  and  stipulated  for  a  renewal  of  the  note.  Such 
a  promise  is  within  the  Statute  of  Frauds.  The  original 
debtor,  the  company,  still  remained  liable,  and  there  was 
no  liability  on  the  defendant  outside  of  his  promise : 
James  v.  Balfour,  7  A.  R.  461.  If  he  had  made  a  distinct 
independent  promise  to  pay,  that  might  have  bound  him. 
This  w^as  a  promise  to  answer  for  the  debt  of  another : 
Lee  and  Cameron  v.  Mitchell,  23  U.  C.  R.  314 ;  Hoener  v. 
Mer7ier,  7  0.  R.  629  ;  Poucher  v.  Treahey,  37  U.  C.  R.  367; 
Lakeman  v.  Momitstepken,  L.  R.  7  H.  L.  17.    In  Guild  <t 
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€o.  V.  Conrad,  [1894]  2  Q.  B.  885,  there  was  special  language  Argument, 
used  which  justified  the  meaning  put  upon  it  by  the  Court. 

J.  W.  Elliot,  contra.  The  appeal  is  against  the  whole 
judgment,  and  the  evidence  shews  the  promise  was  made 
before  the  goods  were  supplied,  so  the  plaintiff  must  succeed 
as  to  that  item  in  any  event.  The  company  wanted  money, 
and  the  plaintiff  was  induced  to  become  liable  for  a  larger 
sum  as  a  consideration  for  the  defendant's  promise  to  pay  : 
Guild  &  Go.  V.  Conrad,  [1894]  2  Q.  B.  885.  The  defen- 
dant was  president  of  and  a  shareholder  in  the  company, 
and  being  so  interested,  the  promise  was  for  himself  as 
well  as  another.  I  refer  to  De  Colyar  on  Guarantees,  Bl. 
-ed.,  45,  92  et  seq. ;  Wildes  v.  Dudlow,  L.  R  19  Eq.  198  ; 
Brandt  on  Suretyship,  vol.  1,  2nd  ed.,  p.  95,  sec.  70;  Trustees 
of  Free  Schools,  etc.  v.  Flint,  13  Met.  (Mass.)  539  ;  Emerson 
V.  Slater,  22  How.  (U.  S.)  28. 

Aylesworth,  Q.  C,  in  reply.  There  was  no  further  ad- 
vance at  the  time  of  the  promise.  In  Wildes  v.  Dudlow, 
the  promise  was  in  consideration  of  undertaking  a  liability. 
Here  there  was  only  a  promise  to  pay  if  the  company  did 
not. 

February  27,  1896.    The  judgment  of  the  Court  was 
delivered  by 

Street,  J. : — 

The  plaintiff  's  claim  allowed  by  the  judgment  consists 
of  two  parts,  which  require  to  be  separately  considered. 
The  first  part  is  the  amount  of  a  promissory  note  made  by 
The  Ontario  Terra  Cotta  and  Brick  Company,  Limited," 
])ayable  to  the  plaintiff  or  his  order  for  $809.15,  dated  4th 
July,  1893,  three  months  after  its  date,  which  was  itself 
a  renewal  of  a  former  note  between  the  same  parties 
maturing  at  about  the  date  of  the  renewal.  The  second 
part  of  the  claim  was  introduced  into  the  pleadings  for  the 
first  time  at  the  trial,  by  amendment,  and  consists  of  a 
sum  of  $34.43,  the  amount  of  an  open  account  for  goods 
sold  and  delivered,  as  was  alleged  by  the  plaintiff,  to  the 
defendant  after  4th  July,  1893. 
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Judgment.  The  claim  against  the  defendant  for  the  amount  of  the 
Street,  J.  note  is  based  upon  a  verbal  promise  said  to  have  been 
made  by  the  defendant  to  the  plaintiff  at  or  about  the  time 
of  the  maturit}^  of  the  original  note,  that  is  to  say,  at  the 
end  of  June  or  the  beginning  of  July,  to  the  effect  that  if 
the  plaintiff  would  forbear  to  sue  the  company  upon  the 
note  and  would  renew  it,  he,  the  defendant,  would  see  that 
he  got  his  money.  The  plaintiff  says  that,  he  fore  bore  ta 
sue  and  renewed  the  note  for  thi-ee  months,  relying 
upon  this  promise. 

The  defendant  has  denied  upon  oath  having  made  any 
such  promise,  but  my  brother  Falconbridge,  who  tried  the 
case,  has  found  that  in,  some  form  of  words  such  a  ])romise 
was  made  by  him,  and  the  question  of  fact  must  be  treated 
as  having  been  settled  adversely  to  the  defendant. 

The  question  as  to  whether  the  promise  was  one  which 
can  be  supported  as  a  binding  one,  notwithstanding  the 
4th  section  of  the  Statute  of  Frauds,  was  treated  before  us 
by  counsel  for  the  plaintiff  as  depending  simply  upon  the 
question  of  its  form,  that  is  to  say  upon  whether  it  was  a 
conditional  promise  to  pay  only  in  case  the  company 
should  not  do  so,  in  which  event  it  was  admitted  the 
statute  would  apply ;  or  an  absolute  promise  to  pay  with- 
out any  condition  at  all,  in  w^hich  event  it  was  assumed 
the  statute  would  not  apply.  The  judgment  appears,  as  I 
understand  it,  to  proceed  upon  the  same  view  of  the  law,  and 
the  Judge,  finding  as  a  fact,  that  the  promise  was  an  abso- 
lute and  not  a  conditional  one,  proceeded  to  give  judgment 
against  the  defendant,  treating  the  case  as  being  without 
the  statute. 

With  great  respect,  I  am  unable  to  agree  that  this  is  the 
result  of  the  authorities  or  the  meaning  of  the  fourth 
section  of  the  Statute  of  Frauds  as  interpreted  by  them. 
The  statute  requires  that  a  special  promise  to  answer  for 
the  debt,  etc.,  of  another  shall  be  in  writing :  a  promise 
made  by  a  third  party  to  a  creditor  to  pay  or  to  see  paid 
the  debt  due  him  by  his  debtor,  is  a  promise  to  answer  the 
debt  of  the  debtor,  whether  the  promise  is  conditional  or 
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unconditional ;  and  I  am  unable  to  find  any  case  in  which  gment 
the  contrary  has  been  held.  Street,  J. 

The  case  relied  on  by  the  plaintiff  as  establishing  the 
contrary  rule,  and  as  drawing  the  distinction  that  an 
unconditional  promise  to  pay  the  debt  o£  another,  was  not 
affected  by  the  statute,  while  a  promise  to  pay  only  upon 
the  default  o£  the  original  debtor  was  within  it,  is  Guild 
&  Go.  V.  Gonrad,  [1894]  2  Q.  B.  885,  and  this  is  probably 
the  case  referred  to  by  my  brother  Falconbridge  in  his 
judgment,  delivered  at  the  conclusion  of  the  trial  of  the 
present  action. 

An  examination,  however,  of  the  judgments  of  the 
members  of  the  Court  of  Appeal  in  that  case,  shews  that 
no  such  distinction  was  intended  to  be  established,  and 
that  the  case  turned  upon  an  entirely  different  question. 

A  firm  in  Demerara  had  drawn  certain  accommoda- 
tion bills  of  exchange  on  the  plaintiff,  the  plaintiff 
refused  to  accept  them  ;  the  defendant,  a  third  person, 
then  promised  the  plaintiff  that  if  he  would  accept  the 
bills,  he,  the  defendant,  would  provide  funds  to  enable  the 
plaintiff  to  meet  them  ;  and  it  was  held  by  the  Court  of 
Appeal  that  the  promise  had  been  rightly  treated  by  the 
trial  Judge,  as  a  contract  to  indemnify  the  acceptor,  and 
not  as  one  to  pay  the  bills  if  the  Demerara  firm  should 
fail  to  do  so. 

The  case  is  more  fully  reported  in  the  Law  Reports, 
than  in  any  of  the  other  series ;  but  it  is  plain  from 
all  the  reports  of  it,  that  the  only  question  considered 
was,  whether  the  promise  was  to  be  treated  as  a 
promise  to  pay  the  bills  if  the  Demerara  firm  should  not 
do  so,  in  which  event  the  statute  would  apply ;  or  as  a 
promise  to  indemnify  the  plaintiff  against  his  acceptance 
of  them,  in  which  event  the  promise  would  not  be  within 
the  statute.  It  is  true,  that  there  is  a  sentence  in  the 
report,  in  (1894)  2  Q.  B.,  at  p.  892,  of  the  judgment  of 
Lord  Justice  Lindley,  which,' taken  apart  from  the  context, 
gives  some  colour  to  the  contention  of  the  plaintiff  in  the 
present  case.    Speaking  of  certain  conversations  between 
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Judgment,  the  plaintiff  and  the  defendant,  the  learned  Judge  says  : 
Street,  J,  "  I  cannot  help  thinking  that  the  true  result  of  those  inter- 
views was  this — that  the  defendant  did  promise  the  plain- 
tiff that,  if  he  would  accept  these  batches  of  bills,  he,  the 
defendant,  would  take  care  that  they  should  be  met,  and 
that  he  himself  would  provide  funds  to  meet  them ;  and 
it  was  on  the  faith  of  that  promise  that  the  plaintiff 
accepted  those  bills.  If  this  is  the  real  contract,  and  if 
the  learned  J udge  is  right  in  saying  that  the  contract  was 
not  a  contract  to  pay  if  the  Demerara  firm  did  not  pay, 
but  was  a  contract  to  pay  in  any  event,  then,  in  my  opin- 
ion, the  authorities  shew  that  the  Statute  of  Frauds  does 
not  apply."  Standing  by  itself,  this  sentence  might  be 
thought  to  uphold  the  rule  for  which  the  plaintiff  here 
contends,  but  the  Lord  Justice  immediately  proceeds  in 
his  next  sentence  to  give  the  authorities  for  the  proposi- 
tion he  is  lajdng  down,  he  says:  "The  authorities  are 
Thomas  v.  Cook,  8  B.  &  C.  728,  and  Wildes  v.  DvMow, 
L.  R.  19  Eq.  198."  Both  of  the  cases  referred  to  plainly 
turn  upon  no  other  question  than  this — whether  when  one 
person  induces  another  to  enter  into  an  engagement  by  a 
promise  to  indemnify  him  against  liability  that  is  or  is  not 
an  agreement  required  by  the  Statute  of  Frauds  to  be  in 
writing,  and  in  both  cases  it  is  held  that  it  is  not. 

The  Lords  Justices  in  Guild  &  Go.  v.  Gonrad,  had  a 
good  deal  of  difficulty  in  coming  to  the  conclusion  that 
the  promise  there  made,  was  a  promise  to  indemnify  rather 
than  a  guarantee,  but  having  once  arrived  at  the  conclusion 
that  it  was  a  promise  to  indemnify  the  plaintiff,  they 
simply  followed  the  decision  in  Thomas  v.  Gook,  and  held 
that  it  was  not  required  to  be  in  writing. 

It  is  worth  notice  that  in  the  reports  of  Guild  <Ss  Go.  v. 
Gonrad,  in  9  Rep.  746  ;  42  W.  R.  642  ;  71  L.  T.  140,  and  10 
Times  L.  R.  549,  Lord  J  ustice  Lopes  is  reported  as  laying 
down  in  the  broadest  terms  the  proposition  asserted  by  the 
plaintiff  in  the  present  case,  namely,  that  a  promise  to  be 
liable  conditionally,  that  is  to  say,  in  case  the  principal 
debtor  makes  default,  must  be  in  writing,  while  a  promise  to 
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be  liable,at  all  events,need  not ;  but  in  the  report  of  his  judg-  Judgment, 
ment  in  the  Law  Reports  series,  no  such  proposition  is  laid    street,  J. 
down  ;  and  he  states  the  question  before  the  Court  as 
being  that,  which  in  fact  it  was,  viz.,  whether  the  promise 
found  to  have  been  made,  was  a  guarantee  or  an  indemnity. 

The  distinction  between  a  promise  to  pay  a  debt  already 
due  a  creditor,  or  one  to  be  created  upon  the  faith  of  the 
promise  on  the  one  hand  ;  and  a  promise  that  if  the  pro- 
misee will  incur  a  liability,  the  promisor  will  indemnify 
him  against  it  on  the  other  hand,  is  not  at  all  a  shadowy 
one,  and  when  the  terms  of  the  statute  and  the  interpre- 
tation placed  upon  it  by  undisputed  cases  are  considered, 
the  reasons  for  holding  the  latter  class  of  promises  to  be 
unaffected  by  it,  while  holding  the  former  class  to  be 
within  it,  seem  to  be  unanswerable.  It  has  been  well  set- 
tled that  the  statute  applies  only  to  promises  made  to  the 
person  who  is  or  is,  because  of  the  promise  made  to  him, 
to  become  creditor,  and  does  not  apply  to  promises  made 
to  the  debtor  or  any  one  else  :  Eastwood  v.  Kenyon,  11 
A.  &  E.  438 ;  Wildes  v.  Budlow,  L.  R.  19  Eq.  198. 

The  promise  intended  by  the  statute  is  therefore  a  pro- 
mise made  to  a  creditor  or  intending  creditor  in  that 
capacity.  But  where  the  promise  is  made  to  one  who  is 
not  a  creditor,  that  if  he  will  incur  a  liability  to  some  third 
person,  the  promisor  will  indemnify  him  against  it,  it  is 
not  made  to  him  as  a  creditor  at  all,  but  rather  in  the 
character  which  he  is  asked  to  assume  of  debtor  to  the 
third  person. 

As  the  present  case  clearly  falls  within  the  first  of  these 
classes  and  entirely  outside  the  second  of  them  ;  in  other 
words,  because  the  defendant's  promise  was  a  guarantee 
and  not  an  indemnity,  it  remains  unaffected  by  Guild  d- 
Go.  V.  Conrad. 

I  think  it  will  be  found  that  the  well-known  test  sug- 
gested in  the  notes  to  If'ovih  v.  Stanton,  1  Wm.  Saund. 
211e,  note,  and  repeatedly  adoi^ted,  disposes  of  the  sup- 
posed distinction  between  the  effect  of  a  promise  to  pay  an 
existing  debt  if  the  debtor  do  not,  and  a  promise  to  pay  it 
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Judgmeut.  unconditionally  ;  it  is  thus  stated  :  "  The  question  whether 
Street,  J.  each  particular  case  comes  within  the  clause  of  the  statute  or 
not,  depends,  not  on  the  consideration  for  the  promise,  but  on 
the  fact  of  the  original  party  remaining  liable,  coupled  with 
the  absence  of  any  liability  on  the  part  of  the  defendant 
or  his  property,  except  such  as  arises  from  his  express  pro- 
mise," that  is,  from  the  promise  relied  on.  This  test  has 
been  approved  in  Fitzgerald  v.  Dressier,  7  C.  B.  N.  S.  374, 
390  ;  Rounds  v.  May,  35  U.  C.  R.  367  ;  James  v.  Balfour, 
7  A.  R.  461,  and  many  other  cases. 

It  requires,  first,  that  the  original  party  shall  remain 
liable,  and  second,  that  there  shall  be  no  liability  on  the 
part  of  the  promisor  excepting  that  which  is  created  by 
the  promise  relied  on. 

In  the  present  case  there  is  no  ground  at  all  for  holding 
that  the  Terra  Cotta  Company  were  discharged  from  their 
liability  by  the  operation  of  the  defendant's  promise,  so 
that  the  first  requirement  is  clearly  satisfied,  and  neither 
he  nor  his  property  were  under  any  liability  to  the  plain- 
tifi^'  before  the  making  of  the  promise.  It  is  true  that  he 
was  president  of  the  company  which  made  the  note,  but 
that  liability  was  exclusively  the  liability  of  the  corpora- 
tion, and  not  that  of  the  individual  members  of  it ;  it  is 
also  true  that  he  was  a  shareholder  in  the  company,  and 
that  the  value  of  his  shares  might  be  afi'ected  by  the  threat- 
ened action  of  the  plaintiflf,  but  his  property  was  not  liable 
for  the  debt  or  any  part  of  it,  in  my  opinion,  in  the  sense 
intended  by  the  principle  upon  which  the  test  is  founded. 
The  ground  for  the  requirement,  that  in  order  to  bring  a 
promise  within  the  statute,  there  must  be  an  absence  of 
any  antecedent  liability  on  the  part  of  the  promisor  is 
this:  the  statute  requires  that  a  special  promise  to  answer 
for  the  debt,  etc.,  of  anotlier  shall  be  in  writing  ;  it  does 
not  require  that  a  promise  to  answer  for  a  debt  which  is 
not  the  debt  of  another  but  is  partly  the  debt  of  the  pro- 
misor, shall  be  in  writing:  Ckater  v.  Beckett,  7  T.  R.  201  ; 
Thomas  v.  Williams,  10  B.  &  C.  664. 

The  ground  for  the  requirement,  that  in  order  to  bring  a 
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promise  within  the  statute,  there  must  be  an  absence  of  Judgment, 
antecedent  liability  on  the  part  of  the  promisor's  property^  Street,  J. 
is  not  so  satisfactory,  but  the  rule  seems  clearly  established. 
It  is  thus  stated  by  Cockburn,  C.  J.,  in  Fitzgerald  v. 
Dressier,  7  C.  B.  N.  S.  374,  at  p.  392  :  If  there  be  some- 
thing more  than  a  mere  undertaking  to  pay  the  debt  of 
another,  as,  where  the  property  in  consideration  of  the 
giving  up  of  which  the  party  enters  into  the  under- 
taking is  in  point  of  fact  his  own  or  is  property  in 
which  he  has  some  interest,  the  case  is  not  within  the 
provision  of  the  statute,  w^hich  was  intended  to  apply  to 
the  case  of  an  undertaking:  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  where  the  person  making  the 
promise  has  himself  no  interest  in  the  property  which  is 
the  subject  of  the  undertaking." 

In  Tumhlay  v.  Meyers,  16  U.  C.  R.  143,  Robinson,  C.  J.> 
thus  states  this  qualification  of  the  terms  of  the  statute  ? 
"  Where  there  is  a  new  and  distinct  consideration  as  the 
foundation  or  motive  of  the  promise,  as  where  the  party 
who  gives  the  promise  derives  a  benefit  or  advantage  which 
he  did  not  before  possess,  accruing  to  him  immediately 
and  directly  by  means  or  in  consequence  of  that  promise 
(the  promise  not  being  a  mere  naked  promise  to  pay  the 
original  debt  on  the  footing  of  the  original  contract)  a  note 
in  writing  is  not  necessary,  though  the  debt  of  another  was 
the  original  cause  of  the  undertaking,"  p.  145. 

The  cases  to  which,  this  judicial  qualification  of  the  terms 
of  the  statute  relates,  seem  to  be  carefully  limited  to  those 
in  which  a  new  and  substantial  consideration  passes  be- 
tween the  person  making  the  promise  and  the  creditor, 
apart  from  the  original  consideration  between  the  debtor 
and  the  creditor,  from  which  the  existence  of  some  new 
contract  between  the  creditor  and  the  person  making 
the  promise,  would  naturally  be  inferred;  just  as  in  con- 
tracts for  the  sale  of  land,  acts  of  part  performance  have 
been  held  to  let  in  verbal  evidence  of  a  contract  between 
the  parties. 

In  the  present  case,  there  is  no  such  new  consit-lcration 
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Judgment,  between  the  parties  as  is  required  by  the  authorities, 
Street,  J.    and  no  benefit  or  advantage  accruing  immediately  and 

directly  to  the  defendant,  so  as  to  bring  his  promise 

within  them. 

In  my  opinion,  therefore,  the  promise  to  pay  the  amount 
of  the  note,  was  a  promise  required  by  the  statute  to  be 
in  writing,  and  effect  cannot  be  given  to  it. 

With  regard  to  the  other  portion  of  the  plaintiff"s  claim, 
viz.,  the  open  account  for  $34.43  for  goods  supplied  to  the 
company  upon  the  promise  of  the  defendant,  I  cannot 
say  that  the  evidence  that  the  defendant  was  the  original 
debtor,  and  was  so  looked  on  by  the  plaintiff",  is  of  a  sat- 
isfactory character ;  and  I  should  like  to  have  seen  his 
books  for  the  purpose  of  verifying  the  fact  that  he  sold 
the  goods  to  the  defendant  and  not  to  the  company.  But 
my  brother  Falconbridge  has  found  in  favour  of  the  plain- 
tiff upon  this  portion  of  the  claim,  and  I  am  not  in  a 
position  to  say  that  his  finding  is  erroneous ;  the  amount 
involved  is  too  small  to  justify  the  expense  of  further 
investigation,  and  I  think  the  finding,  therefore,  should  be 
allowed  to  stand. 

The  plaintiff  should,  therefore,  have  judgment  for  $34.43 
with  Division  Court  costs,  and  the  defendant  should  have 
his  costs  of  defence  of  the  action,  against  which  the  $34.43 
and  the  plaintiff's  Division  Court  costs  should  be  set  otif; 
and  the  defendant  should  have  the  costs  of  the  motion  to 
the  Divisional  Court. 

G.  A.  B. 
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Ke  Hendry. 

Division  Courts — Judgmeiit  Debtor — Warranto/  Commitment — "  Backing'' 
Arrest  Outside  of  County— R.  S.  0.  ch.  51,  sees.  21^2  and  243. 

The  proceeding  by  judgment  summons  in  a  Division  Court,  and  its  conse- 
quences, are  of  a  strictly  local  character. 

A  warrant  of  commitment  must  be  directed  to  a  bailiff  of  the  county  and 
to  the  gaoler  of  the  county  in  which  the  proceedings  are  taken,  and  is 
not  effectual  beyond  the  limits  of  the  county  within  which  it  issued,  nor 
does  the  "  backing  "  of  the  warrant  by  a  magistrate  in  another  county 
give  it  any  force  or  validity  there. 

History  of  sections  242  and  243  Division  Courts  Act,  E.  S.  0.  ch.  51. 

This  was  a  motion  by  one  J.  F.  Hendry,  upon  the  return  Statement, 
of  a  writ  of  habeas  corpus,  to  be  discharged  from  custody 
under  the  following  circumstances. 

Messrs.  J.  McLaughlin  &  Son,  recovered  a  judgment 
against  him  in  the  Seventh  Division  Court  of  the  county 
of  Bruce,  and  having  issued  a  judgment  summons  against 
him,  obtained  from  the  Judge  presiding  in  that  court,  an 
order  for  his  committal  to  the  county  gaol  of  the  county 
of  Bruce.  Hendr}^,  the  judgment  debtor,  resided  at  the 
time  in  that  county.  Thereupon  the  clerk  of  the  Court 
in  pursuance  of  section  242  of  the  Division  Courts  Act, 
issued  a  warrant  for  his  commitment,  directed  to  Charles 
A.  Richards,  bailiff  of  the  court,  and  to  all  constables  and 
peace  officers  of  the  county  of  Bruce,  and  to  the  gaoler  of 
the  county  requiring  the  bailiff  and  constables  to  arrest 
him  and  to  deliver  him  to  the  gaoler  of  the  county,  and 
requiring  the  gaoler  to  receive  him. 

The  defendant  went  away  to  the  county  of  Dufferin, 
and  was  followed  thither  by  Richards,  the  bailiff  of*  the 
Seventh  Division  Court,  Bruce,  who  held  the  warrant. 
He  there  procured  a  justice  of  the  peace  to  endorse  upon 
the  warrant  an  order  purporting  to  authorize  Richards  the 
bailiff  and  all  constables  and  peace  officers  of  the  county 
of  Dufferin  to  execute  it.  Thereupon,  one  Briggs,  a  con- 
stable of  the  county  of  Dufferin,  arrested  Hendry  in  that 
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Statement,  county,  and  he  was  taken  from  that  county  into  Bruce  and 
lodged  in  the  gaol  there  on  the  3rd  February,  1896. 

The  writ  of  habeas  corpus  having  been  granted  on  18th 
February,  189G,  with  a  certiorari  in  aid,  all  the  papers 
Avere  returned  into  Court  upon  motion  to  discharge  the 
prisoner  from  custody.  Notice  of  the  motion  had  been 
served  on  the  judgment  creditors  in  the  action  in  the 
Division  Court,  as  well  as  upon  the  gaoler,  and  all  parties 
appeared  by  their  counsel  on  21st  February,  1896. 

The  motion  was  argued  in  Chambers  on  February  21st, 
1896,  before  Street,  J. 

R.  McKay,  shewed  cause,  and  relied  upon  sections  51, 
240,  242  and  243  of  the  Division  Courts  Act,  R.  S.  O. 
eh.  ol. 

F.  Cook,  contra,  referred  to  section  235. 
Douglas  Armour  asked  for  an  order  for  the  protection 
of  the  gaoler. 

February  25th,  1896.    SruEiiT,  J.  :— 

There  is  no  authority  any  where,  so  far  as  I  have  been 
able  to  find,  for  the  "  backing  "  of  a  Division  Court  war- 
rant by  a  magistrate,  and  therefore  the  endorsement  upon 
it  by  the  magistrate  in  the  county  of  Dufferin,  purporting 
to  give  to  it  an  effect  which  it  did  not  possess,  was  an 
utterly  futile  act. 

Under  the  242nd  section  of  ch.  51  R.  S.  0.,  the  Division 
Courts  Act,  where  an  order  of  commitment  is  made  upon 
a  judgment  summons,  the  clerk  of  the  Division  Court  in 
which  the  order  is  made,  is  required  to  issue  "  a  warrant 
of  commitment,  directed  to  the  bailiff  of  any  Division 
Court  within  the  county,  and  the  bailiff  may  by  virtue  of 
the  warrant  take  the  person  against  whom  the  order  has 
been  made." 

Under  the  240th  section,  the  order  for  commitment  must 
be  to  the  county  gaol  of  the  county  in  which  the  party 
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aofainst  whom  it  is  made,  resides  or  carries  on  his  business  :  Judgment. 

O  ■  '  '  ______ 

and  by  the  235th  section,  the  judgment  summons  cannot    street,  J. 
be  issued  in  any  other  county  than  that  in  which  the 
debtor  resides  or  carries  on  his  business,  and  in  some  cases 
must  be  issued  in  the  very  Division  Court  within  the 
limits  of  which  he  so  resides  or  carries  on  his  business. 

Under  the  243rd  section,  all  constables  and  peace  officers 
within  their  respective  jurisdictions,  shall  aid  in  the  exe- 
cution of  every  such  warrant,  and  the  gaoler  of  the  county 
in  which  the  warrant  is  issued,  shall  receive  and  keep  the 
defendant  in  his  gaol  until  he  shall  be  duly  discharged. 
Under  the  244th  section,  a  person  so  committed,  is  entitled 
to  be  discharged  on  payment  of  the  debt  and  costs  inclu- 
ding the  costs  of  the  order  for  his  commitment  and 
arrest. 

Under  the  51st  section,  bailiffs  are  not  to  be  required  to 
travel  beyond  the  limits  of  their  division  except  in  one 
specified  case  which  does  not  arise  here,  and  they  are  not 
allowed  mileage  for  any  distance  outside  the  county  in 
which  their  division  is  situated. 

Under  the  26th  section,  bailiff's  are  required  to  perform 
their  duties  as  regulated  by  Act  of  Parliament  and  the 
Rules  of  Court. 

All  these  sections  seem  to  lead  to  the  conclusion  that 
the  proceeding  by  judgment  summons  and  its  consequences 
are  of  a  strictly  local  character.  Special  care  is  taken 
that  the  debtor  shall  not  be  summoned  to  a  distance  from 
his  place  of  abode  or  business,  to  be  subjected  to  exami- 
nation ;  and  if  committed,  it  must  be  under  a  warrant 
directed  to  a  bailiff  of  the  county  and  to  the  gaoler  of  the 
county  in  which  the  proceedings  are  taken  ;  and  the  officer 
to  whom  it  is  directed,  is  one  who  cannot  be  compelled  to 
travel  outside  that  county,  and  who  is  not  permitted  to 
charge  fees  for  mileage  beyond  its  limits. 

These  considerations  all  seem  to  tend  strongly  in  the 
direction  of  requiiing  that  I  should  hold  that  a  warrant  of 
commitment  under  the  242iid  section  of  the  Act,  is  not 
effectual  beyond  the  limits  of  the  county  in  which  it  is 
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Judgment,  issued.  The  arguments  against  such  a  view,  are  first  the 
Street,  J.  language  of  sections  242  and  243  ;  the  former  section  pro- 
vides that  the  bailiff  may,  by  virtue  of  the  warrant,  take 
the  person  against  whom  the  order  has  been  made and 
the  latter  section  requires  that  "  all  constables  and  other 
peace  officers  within  their  respective  jurisdictions,  shall 
aid  in  the  execution  of  every  such  warrant."  There  is,  it 
is  argued,  no  limit  put  upon  the  bailiff  as  to  where  he  may 
take  the  person,  and  therefore  he  may  take  him  any 
where ;  and  the  second  argument  is,  that  this  construction 
ought  to  be  placed  upon  the  section,  because  otherwise  the 
warrant  might  readily  be  evaded  by  the  defendant  step- 
ping into  an  adjoining  county. 

I  am  of  opinion  that  these  arguments  should  not  prevail. 
The  scheme  of  the  Division  Courts  Act,  seems  to  be  to 
limit  the  jurisdiction  of  the  County  Judge  in  Division 
Court  matters,  to  the  boundaries  of  his  own  county,  except 
in  certain  cases,  where  it  is  a  matter  of  necessity  to  give 
efiect  to  his  judgments  or  orders  in  other  counties,  for 
which  special  provision  is  made. 

Thus  it  is  provided  by  section  214,  that  except  in  a 
certain  specified  case,  "  no  writ  in  the  nature  of  a  writ  of 
execution  or  attachment  shall  be  executed  out  of  the 
limits  of  the  county  over  which  the  Judge  of  the  Court 
from  which  the  writ  issues  has  jurisdiction."  One  of  the 
cases  in  which  power  outside  the  county  is  specially  given 
is  that  with  regard  to  subpoenas  to  give  evidence,  which 
are  declared  to  be  binding  everywhere  within  the  Pro- 
vince. 

I  think  this  view  is  strongly  supported  when  the  history 
of  sections  242  and  243  is  considered.  They  first  appear 
in  the  statute  book  as  section  95  of  ch.  53  of  13  &  14 
Yict.  in  the  very  form  in  which  they  still  remain  ;  but  in 
the  original  Act  they  are  followed  up  by  a  provision  in 
section  97,  in  which  it  is  specially  provided  that  it  shall 
be  lawful  for  the  bailiff  to  whom  any  warrant  of  commit- 
ment is  directed  to  execute  the  same  in  any  county  to 
which  the  defendant  may  have  gone,  or  to  send  the  war- 
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rant  to  the  clerk  of  any  other  Division  Court  within  the  Judgment, 
jurisdiction  of  which  the  defendant  may  be,  with  a  farther  street,!, 
warrant  under  his  hand  and  the  seal  of  the  Court,  requir- 
ing execution  thereof,  whereupon  the  clerk  of  the  Court 
to  which  it  is  sent,  shall  affix  the  seal  of  his  Court  to  it, 
and  issue  the  same  to  his  bailiff  for  execution;  and  such 
bailiff  shall  thereupon  apprehend  the  defendant  and  convey 
him  to  the  gaol  of  the  county  in  which  he  shall  have  been 
so  apprehended,  where  he  shall  be  kept  for  the  time  men- 
tioned in  the  warrant. 

This  clause  does  not  appear  in  the  Consolidated  Statutes 
of  Upper  Canada  of  1859,  and  it  is  marked  in  the  Schedule 
of  Statutes  at  the  end  of  the  volume,  as  having  been 
superseded  by  ch.  125  of  18  Vict.  (1855),  which,  however, 
does  not  make  any  other  provision  for  the  execution  of 
warrants  of  commitment. 

There  appears,  therefore,  to  have  been  for  several  years 
a  section  of  the  Division  Courts  Act  in  force,  which  spe- 
cially authorized  bailiffs  to  whom  warrants  of  commitment 
were  issued  to  act  upon  them  out  of  the  county  from 
which  they  were  issued,  or  to  obtain  execution  of  them 
by  bailiffs  outside  such  county.  Along  with  this  section 
were  the  two  sections  242  and  243  of  the  present  Act, 
forming  section  95  of  ch.  53  of  13  &;  14  Vict.  I 
think  the  conclusion  must  be  that  the  framers  of  that 
Act,  must  have  intended  that  the  warrant  of  attachment 
authorized  by  section  95,  should  by  virtue  of  that  section 
standing  alone,  be  executed  only  within  the  county  in 
which  it  was  issued ;  and  that  the  special  power  given 
by  section  97  above  mentioned,  was  necessary  to  enable 
the  bai]iff  to  execute  it  beyond  his  own  county.  When 
then  this  special  power  is  withdrawn,  and  the  only  power 
is  that  originally  conferred  by  section  95  (now  sections 
242  and  243),  it  seems  to  follow  that  the  bailiff's  authority 
to  execute  the  warrant,  ceases  beyond  the  limits  of  his 
county. 

The  defendant  appears  to  have  been  arrested  in  the 
county  of  Dufferin  by  a  constable  of  that  county,  and 


302 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment,  handed  over  to  the  bailiff  to  whom  the  warrant  is  directed, 
Street,  J.  who  conveyed  him  to  the  gaol  in  the  county  of  Bruce.  I 
think  the  reasoning  w^hich  I  have  used  with  regard  to  the 
powers  of  the  bailiff*,  leads  to  the  conclusion  that  the  con- 
stables and  peace  officers  mentioned  in  section  243,  mean 
the  constables  and  peace  officers  of  the  county  in  which 
the  warrant  issues,  and  not  those  of  any  other  county,  so 
that  the  constable  in  Dufferin  had,  in  my  opinion,  no  more 
right  to  arrest  the  defendant  in  that  county  under  this 
warrant,  than  the  bailiff"  had. 

Perhaps  another  reason  in  favour  of  the  view  I  have 
taken  is  the  enormous  addition  that  would  in  many  cases 
be  made  to  the  sum  for  which  the  debtor  would  be  de- 
tained ;  in  the  present  case  there  is  "  mileage  from  Tara  to 
Grand  Valley,  seventy-nine  miles,  $9.40  ;  and  mileage  from 
Grand  Valley  to  Walkerton,  sixty  miles,  $12;"  in  all,  $21.40 
4  for  mileage  alone  ;  the  distance  from  one  point  to  another 

being  under  eighty  miles. 

In  many  cases  this  might  be  doubled  or  trebled  if  the 
constable  making  the  arrest,  lived  at  a  greater  distance 
from  the  county  in  which  the  warrant  issued. 

In  my  opinion,  an  order  should,  for  these  reasons,  be 
made,  discharging  the  prisoner  from  custody.  There  will 
be  no  order  as  to  costs,  as  the  rule  is  not  to  give  costs  in 
such  cases. 

G.  A.  B. 
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SPENCb: 

V. 

The  Grand  Trunk  Railway  Company  et  al. 

Railways — Moving  Train — Postal  Car — Bare  Lio-ns&a — Accident — 
Neglvjence. 

The  plaintiff  in  attempting  to  post  a  letter  on  a  train  which  had  just  com- 
menced to  move  out  of  a  station,  and  to  which  was  attached  a  postal 
car  with  an  opening  in  the  door  for  posting  letters  provided  by  direction 
of  the  Post  Ofnce  Dejoartment  for  the  use  of  the  public,  while  following 
the  car  tripped  and  fell  and  was  injured,  as  was  alleged,  on  a  stake 
some  inches  out  of  the  ground,  which  had  been  planted  by  the  defen- 
dants for  the  furtherance  of  alterations  being  made  in  the  station  : — 

Held,  that  the  plaintiff  was  a  bare  licensee  vipon  the  premises  of  the  de- 
fendants, who  under  the  circumstances,  were  not  liable  to  him. 

Judgment  of  Meredith,  C.J.,  at  the  trial  affirmed.. 

This  was  an  appeal  from  a  judgment  at  the  trial  Statement, 
in  an  action  brought  by  WiHiam  T.  Spence  against  the 
the  Grand  Trunk  Railway  Company  of  Canada,  and  the 
Canadian  Pacific  Railway  for  injuries  sustained  by  the 
plaintiff,  who  in  posting  a  letter  on  a  mail  car  which  was 
in  motion,  fell  over  a  stake  planted  in  the  ground  near  the 
railway  track,  and  had  his  hand  cut  off  by  the  wheels  of 
the  train. 

The  mail  car  was  attached  to  a  train  of  the  defendants 
the  Canadian  Pacific  Railway,  but  the  stake  had  been 
planted  by  an  official  of  the  Grand  Trunk  Railwa}^  Com- 
pany acting  under  an  agreement  between  the  two  compan- 
ies to  make  certain  alterations  in  the  station  premises. 

The  action  was  tried  at  Toronto,  on  January  STtli,  1896, 
before  Meredith,  C.  J.,  and  a  jury. 

The  evidence  shewed  that  the  plaintiff  went  to  a  station 
in  the  city  of  Toronto,  for  the  purpose  of  posting  a  letter 
on  an  outgoing  train  which  was  at  the  station  with  a  mail 
car  attached,  furnished  with  a  slit  in  the  door  of  the  car 
for  the  purpose  of  posting  letters,  and  that  it  w^as  usual 
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Statement,   to  have  letters  posted  on  such  cars  up  to  the  time  the 
trains  started,  and  sometimes  after. 

The  plaintiff  went  to  post  his  letter  and  the  train 
started.  He  followed  the  moving  train  and  tripped  over 
the  stake  in  the  ground,  when  the  accident  happened. 

Maclaren,  Q.  C,  for  the  plaintiff. 
Osier,  Q.  C,  for  the  Grand  Trunk  R.  W.  Company. 
Wallace  Neshitt  and  MacMurchy,  for  the  Canadian 
Pacific  Railway. 

At  the  close  of  the  evidence,  the  following  judgment 
was  delivered. 

Meredith,  C.  J. : — 

I  do  not  think  that  I  should  allow  this  case  to  go  to  the 

Putting  it  upon  the  highest  ground — that  it  was  the 
duty  of  the  defendants  to  provide  reasonable  facilities  for 
those  who  were  using  the  postal  car  for  the  purpose  of 
posting  letters  while  it  was  standing  upon  the  track — and 
I  think  probably  they  were  bound  to  do  that — the  case 
fails. 

The  company  were  not  bound  to,  and  did  not  provide 
facilities  for  persons  mailing  letters  upon  the  train  after  it 
had  started. 

The  plaintiff  went  down  on  this  occasion  and  did  not 
avail  himself  of  the  opportunity  of  mailing  the  letter  while 
the  car  was  standing.  He  chose,  after  the  car  had  com- 
menced to  move,  to  go  where  the  company  had  not  invited 
him  to  go,  and  in  consequence  of  what  was  there  probably 
he  fell  and  was  injured. 

No  doubt  this  was  a  very  serious  accident — an  unfor- 
tunate affair ;  but  unless  there  was  some  duty  upon  these 
companies  which  they  have  failed  to  perform,  the  plaintiff 
cannot  recover  damages. 

I  think,  therefore,  that  upon  the  plaintiff's  case,  I  must 
dismiss  the  action.  I  will  stay  the  proceedings  for  ten 
days  to  enable  a  motion  to  be  made. 
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From  this  judgment  the  plaintiff  appealed,  to  a  Divi-  Argument, 
sional  Court,  and  the  appeal  was  argued  on  March  5th, 
1896,  before   Armour,  C.  J.,  and   Falconbridge,  and 
Street,  JJ. 

Madaren,  Q.  C,  for  the  plaintiff.  Providing  facilities 
for  posting  letters  such  as  a  letter  slit  in  the  door  shews  an 
invitation  to  the  plaintiff  to  go  there  for  that  purpose. 
Did  the  starting  of  the  train  revoke  that  invitation  ?  If 
the  plaintiff  was  invited  there  the  defendants  are  liable, 
unless  he  was  guilty  of  negligence,  and  the  trial  Judge 
should  have  allowed  the  jury  to  pass  upon  that  question  : 
Dublin,  Wicldow  and  Wexford  R.  W.  Co.  v.  Slattery,  3 
App.  Cas.,  at  p.  1167.  It  is  not  negligence  to  board  a 
moving  train :  Haldan  v.  The  Great  Western  R.  W.  Co.,  at 
p.  94;  Johnson  v.  The  West  Chester  Philadelphia  R.  R, 
Co.,  70  Pa.  357 ;  Swigert  v.  The  Hannibal  and  St.  Joseph  R. 
W,  Co.,  75  Mo.  475.  As  to  the  duty  of  a  railway  compan}^  to 
friends  of  passengers  I  refer  to  Watkins  v.  Great  Western 
R.  W.  Co.,  37  L.  T.  N.  S.  193  :  and  Dublin,  WicJdow  and 
Wexford  R.  W.  Co.  v.  Slattery,  3  App.  Cas.,  at  p.  1155. 

Osier,  Q.  C,  for  the  Grand  Trunk  R.  W.  Co.  The  evi- 
dence shews  the  grossest  negligence  on  the  part  of  the 
plaintiff,  and  he  will  not  swear  he  fell  over  the  peg,  which 
in  any  event  was  not  in  the  station  premises,  but  in  the 
yard  outside.  There  is  no  liability  on  the  defendants. 
They  are  bound  by  statute  to  carry  mails,  and  it  is  a 
Government  service  not  under  their  control  :  The  Railway 
Act,  51  Vict.  ch.  29,  sec.  264  (D.).  The  mail  car  may  be 
defined  as  a  post  office  by  R.  S.  C.  ch.  35,  sec.  2,  sub-sec.  (l), 
but  that  is  only  in  connection  with  duties  of  the  officials, 
and  in  aid  of  the  criminal  law.  I  refer  to  Jones  v.  The 
Grand  Trunk  R.  W.  Co.,  16  A.  R.  37  ;  18  S.  C.  R.  696. 

Wallace  Nesbitt  and  MacMiirchy,ioY  the  Canadian  Pacific 
R.  W.  Co.  The  plaintiff  has  not  proved  his  case.  He  is 
not  certain  what  he  fell  over  :  Badgeroiv  v.  The  Grand 
Trunk  R.  W.  Co.,  19  O.  R.  191,  and  two  cases  there  cited, 
Hanson  v.  Lancashire  and  Yorkshire  R.  W.  Co.,  20  W.  R. 
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Argument.    297,  and  Gilbert  v.  North  London  R.  W.  Co.,  1  Cab  &  El. 

33.  There  was  no  invitation,  and  it  was  not  i-ailway  business 
the  plaintiff*  went  there  about,  and  tliere  was  no  duty  by 
the  company  to  him  :  CoUis  v.  Selden,  L.  R,  3  C.  P.  495. 
The  train  moving  was  lawful,  and  was  no  fault  of  the  defen- 
dants. The  cause  of  the  accident  was  the  plaintiff's  reck- 
lessness in  running  after  a  moving  train  and  not  the  peg :  / 
Jones  V.  The  Grand  Trunk  R.  W.  Co.,  supra  ;  Dublin, 
WicJdow  and  Wexford  R.  W.  Co.  v.  Skitter y,  3  App.  Cas.,, 
at  p.  1166;  Callender  v.  Carleton  Iron  Co.  (Ltd.),  .9  Times 
L.  R  646 ;  Headford  v.  The  McClary  Manufacturing 
Co.,  24  S.  C.  R.  291. 

Maclaren,  Q.  C,  in  reply. 

March  16th,  1896.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

By  the  Railway  Act  51  Vict.  ch.  29,  sec.  264,  (D.),  it  is 
provided  that  "Her  Majesty's  Mail,  *  *  shall,  at  all  times, 
when  required  by  the  Postmaster  General  of  Canada, 
*,  *  and  with  the  whole  resources  of  the  company  if 
re(|uired,  be  carried  on  the  railway,  on  such  terms  and 
conditions  and  under  such  regulations  as  the  Governor  in 
Council  makes." 

No  evidence  was  given  of  what  terms,  conditions  or 
regulations  were  made  by  the  Governor  in  Council  for  the 
conveying  of  Her  Majesty's  mail  by  the  defendant  com- 
panies, but  it  was  said  by  their  counsel  that  the  defendant 
companies  respectively  received  so  much  a  pound  for  the 
carriage  of  them. 

It  was  shewn  that  the  defendant  companies  respectively 
■furnished  special  cars  for  the  carrying  of  the  mail,  con- 
structed according  to  designs  prepared  by  the  post  office 
department,  and  the  slits  or  openings  therein  for  the  pur- 
pose of  posting  letters,  were  so  placed  under  the  directions, 
of  that  department. 

On  the  3rd  May,  1895,  the  plaintiff"  went  to  the  Union 
station  for  the  purpose  of  posting  a  letter,  and  when  he 
went  there,  a  train  of  the  defendants,  the  Canadian  Pacific 
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Eailway  Company,  which  was  to  leave  for  Montreal  at  Judgment. 

9  p.  m.,  was  standing  on   one  of  the  tracks  having  a  Armour,  C.J, 

postal  car  thereon,  but  not  being  on  the  usual  track,  he 

did  not  recognize  it,  and   stood  talking  with  a  friend 

on  the  platform,  when  it  was  pointed  out  to  him  by  an 

hotel  porter,  and  he  at  once  started  for  the  postal  car  to 

post  his  letter ;  and  as  he  started,  the  train  started  too, 

and  in  following  the  moving  train  for  the  purpose  of 

posting  his  letter  on  the  postal  car,  he  passed  between 

the  tracks  to  the   eastward  of   the  crossing,*  of  the 

tracks  provided  by  the  defendant  companies,  and  in 

attempting  to  post  his  letter,  he  tripped  and  fell  with 

his  hand  across  the  rail,  and  it  was  taken  off  by  the 

moving  train. 

The  defendant  companies  were  at  .  that  time  about  to 
rearrange  the  platform  of  the  shed  from  which  this  train 
started,  and  stakes  had  been  driven  in  the  ground  for  the 
purpose  of  enabling  the  workmen  to  get  the  proper  line 
of  the  edge  of  the  platform. 

Three  stakes  stood  up  from  the  ground  from  two  and  a 
half  inches  to  four  inches  high,  and  the  plaintiff  said  that 
it  was  upon  one  of  these  stakes  that  he  tripped ;  he  could 
not  swear  positively  to  it,  but  he  believed  so,  and  said  that 
there  was  nothing  else  upon  which  he  could  have  tripped. 

The  evidence  shewed  that  the  public  were  in  the  habit 
of  posting  letters  in  these  postal  cars  to  the  knowledge  of 
the  defendant  companies. 

The  learned  Judge  dismissed  the  action,  and  a  new  trial 
is  now  moved  for  on  the  following  grounds  : 

1st.  That  the  evidence  shewed  that  the  defendants  were 
guilty  of  negligence,  which  was  the  cause  of  the  accident 
and  of  the  injury  to  the  plaintiff. 

2nd.  That  it  was  proved  that  the  plaintiff  was  lawfull}^ 
on  the  defendants  premises  for  the  purpose  of  mailing  a 
letter  on  the  postal  car. 

3rd.  That  the  defendants  owed  a  duty  to  the  plaintiff  in 
the  premises  and  were  guilty  of  negligence  with  respect 
*  A  wooden  crossing  over  all  the  tracks  for  foot  passengers. 
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Judgment,  to  the  stake  or  obstruction,  which  was  the  cause  and  occa- 
Armour,  C.J.  sion  of  the  accident,  and  of  the  injury  to  the  plaintiff. 

4th.  That  there  was  evidence  of  negligence  on  the  part 
of  the  defendants  which  should  have  been  submitted  to 
the  jury . 

5th.  That  the  trial  Judge  improperly  excluded  evidence 
of  the  practice  or  custom  of  mailing  letters  on  postal  cars 
even  after  the  train  had  commenced  to  move. 

I  do  not  think  that  the  plaintiff  going  upon  the  pre- 
mises of  the  defendant  companies  for  the  sole  purpose  of 
posting  a  letter  in  the  postal  car  of  the  train  by  which  he 
was  injured,  can  be  said  to  have  gone  there  upon  business 
which  concerned  the  defendant  companies,  and  upon  their 
invitation,  express  or  implied,  but  he  must  be  held  to  have 
gone  there  as  a  bare  licensee. 

The  postal  car  was  constructed  to  receive  letters  by  per- 
sons desiring  to  post  them,  and  was  so  constructed  for  the 
convenience  of  the  public,  and  the  invitation,  if  any,  was 
the  invitation  of  the  post  office  department,  and  not  the 
invitation  of  the  defendant  companies. 

The  plaintiff  came  upon  the  premises  of  the  defendant 
companies  simply  for  his  own  benefit,  without  any  reci- 
procal advantage  to  them,  and  they  could  only  be  liable 
to  him  for  something  in  the  condition  of  the  premises  in 
the  nature  of  a  trap. 

The  law  as  to  the  duty  owed  by  the  occupiers  of  premi- 
ses to  a  bare  licensee,  is  thus  laid  down  by  Chief  Baron 
Pigot,  in  Sullivan  v.  Waters,  14  Ir.  C.  L.  Rep.  460  :  "  A 
mere  license,  given  by  the  owner,  to  enter  and  use  premises 
which  the  licensee  has  full  opportunity  of  inspecting,  which 
contain  no  concealed  cause  of  mischief,  and  in  which  any 
existing  source  of  danger  is  apparent,  creates  no  obligation 
in  the  owner  to  guard  the  licensee  against  danger,"  at 
p.  475. 

I  refer  also  to  Gautret  v.  Egerton,  L.  R.  2  C.  P.  371  ; 
Ivay  V.  Hedges,  9  Q.  B.  D.  80 ;  Batchelor  v.  Fortescue,  11 
Q.  B.  D.  474. 

The  motion  must  be  dismissed  with  costs. 

G.  A.  B. 
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Jarvis  V.  Fleming. 

Municipal  Corporations — Expenditure  of  Public  Money — Contribution  to 
Costs  of  Private  Action — Injunction. 

A  ratepayer  having  brought  an  action  against  a  gas  company  on  behalf  of 
himself  and  all  other  consumers  of  gas  for  an  account  of  moneys  alleged 
to  have  been  improperly  obtained  in  the  past  from  gas  consumers 
and  with  the  intent  of  reducing  the  price  of  gas  to  them,  the  defen- 
dants' executive  committee  reported  in  favour  of  authorizing  the  city 
council  to  grant  money  to  carry  on  the  action  : — 

Held,  that  the  plaintiff  was  entitled  to  an  injunction  to  restrain  any 
such  payment  by  the  defendants,  the  same  being  without  consideration 
and  not  in  pursuance  of  any  prior  agreement  or  understanding. 

This  action  was  brought  by  a  ratepayer  on  behalf  of 
himself  and  all  other  ratepayers  of  the  city  of  Toronto,  to 
restrain  the  mayor,  treasurer  and  corporation  of  the  city 
from  paying  the  sum  of  $1,500  to  one  Johnston  to  reim- 
burse him  the  costs  incurred  by  him  in  a  suit  brought  by 
him  on  behalf  of  the  consumers  of  gas  against  the  Con- 
sumers' Gas  Company. 

The  action  of  Johnston  v.  Consumers  Gas  Co.,  27  O.  R.  9, 
was  brought  to  have  it  declared  that  certain  moneys  which 
the  defendants  should  have  applied  in  a  particular  manner 
with  the  result  of  reducing  the  price  of  gas  to  consumers 
in  accordance  with  the  provisions  of  their  Act  of  Incorpor- 
ation had  been  applied  to  other  purposes ;  and  for  an 
account  of  the  moneys  improperly  obtained  in  the  past 
from  the  consumers  of  gas  by  reason  of  such  breach  of 
duty.  That  action  was  not  instituted  by  the  city  nor  with 
its  authority,  nor  did  it  ever  agree  to  become  in  any  way 
liable  for  the  costs  of  it.  The  plaintiff  in  that  action  took 
the  case  down  to  trial  and  obtained  a  judgment  in  his 
favour,  on  September  9th,  1895 ;  the  defendants  the  Con- 
sumers' Gas  Compan}^  appealed  from  the  judgment  to 
the  Court  of  Appeal ;  the  appeal  had  been  argued  and  was 
standing  for  judgment. 

On  February  5th,  1896,  the  Executive  Committee  of  the 
city  council  brought  in  a  report,  in  which  the}^  recom- 
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Statement,  mend,  amongst  other  things,  that  legislation  be  applied 
for  "  to  authorize  the  council  to  grant  moneys  to  carry  on 
the  action  of  JoJinston  v.  The  Consumers  G^as  Co.,  and  any 
other  actions  which  may  be  brought  by  ratepayers  against 
companies  or  individuals  where  the  corporation  is  inter- 
ested or  could  have  brought  such  action." 

In  the  same  report  they  recommend  that  "  Mr.  J.  T. 
Johnston  be  paid  the  sum  of  $1,500,  costs  incurred  in 
above  suit,  on  his  giving  a  bond  to  the  city  to  refund  same 
or  any  portion  thereof  which  he  may  collect  from  the 
Consumers'  Gas  Company,  and  to  refund  the  whole  of  said 
sum  if  it  is  shewn  at  any  future  time  that  the  corporation 
had  not  authority  to  make  such  payment  to  him." 

On  February  13th,  1896,  an  ex  parte  injunction  was 
gi^anted  until  February  18th,  1896,  by  Mr.  Justice 
Falconbridge,  restraining  the  defendants  in  the  present 
action  from  paying  over  to  J.  T.  Johnston  any  moneys  to 
defray  the  expenses  of  his  action  against  the  Gas  Com- 
pany. 

On  February  14th,  1896,  the  defendants  moved  by 
special  leave  "to  dispose  of  the  injunction,"  and  the  ques- 
tion was  raised  as  to  whether  the  injunction  should  be 
dissolved  or  should  be  continued  to  the  hearing  of  the 
cause.  Upon  the  motion  it  was  sworn  that  Johnston,  to 
whom  it  is  proposed  to  pay  the  money,  was  worth 
$20,000,  and  was  in  perfectly  solvent  circumstances,  and 
that  he  was  willing  to  enter  into  a  bond  to  repay  the 
money  according  to  the  resolution  of  the  Executive  Com- 
mittee. 

It  was  also  stated  by  the  mayor  in  his  affidavit  that  the 
city  was  a  large  consumer  of  gas  and  interested  largely  in 
the  success  of  the  action  brought  by  Johnston;  he  stated 
further  that  Johnston  had  agreed  with  the  city  that  he 
would  not  compromise  or  abandon  his  action  without  the 
consent  of  the  city.  This  was  explained  by  counsel  as 
being  a  verbal  arrangement  betw^een  Johnston  and  the 
mayor.  It  appeared  also  that  upon  one  of  the  arguments 
of  the  case  counsel  paid  by  the  city  had  appeared  with 
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those  employed  by  Johnston,  and  had  taken  part  on  his  Statement, 
behalf  in  the  argument. 

Christopher  Robinson,  Q.  C,  and  John  McGregor,  ap- 
peared on  the  motion  for  the  defendants,  and  cited  Brice 
on  Ultra  Vires,  3rd  ed.,  p.  446,  sec.  2 ;  Baker  v.  The  Inha- 
bitants of  Windham,  13  Me.  74 ;  Morawetz  on  Private 
Corporations,  2nd  ed.,  vol.  1,  sec.  430;  Babbitt  v.  The 
Selectmen  of  Savoy,  3  Cush.  530  ;  Holdsworth  v.  Mayor ^ 
etc.,  of  Dartmouth,  11  A.  &  E.  490  ;  Smith  v.  Doyle,  4  A. 
K  471;  Davies  v.  The  City  of  Toronto,  15  O.  R.  33; 
Attorney -Genercd  v.  Mayor,  etc.,  of  Norwich,  2  M.  &  Cr. 
406  ;  Dillon  on  Municipal  Corporations,  4th  ed.,  pp.  151, 
218-21 ;  50  Vict.  ch.  85  (O.). 

Shepley,  Q.  C,  and  Lobb,  for  the  plaintiff,  cited  Dillon, 
ib.,  sees.  917,  919  ;  City  of  Neiu  London  v.  Brainard,  22 
Conn.  552  ;  Withington  v.  The  Inhabitants  of  Harbord,  8 
Cush.  66 ;  Drake  v.  Pldllips,  40  111.  388 ;  Smith  v.  The 
Corporation  of  the  Toivnship  of  Raleigh,  3  O.  R.  405 ; 
Wallace  v.  The  Corporation  of  the  Town  of  Orangeville,  5 
O.  R.  37 ;  Wilkie  v.  The  Corporation  of  the  Village  of 
Clinton,  18  Gr.  557. 

Robinson,  in  reply,  cited  Mann  v.  Edinburgh  Northern 
Tramiuay  Co.,  [1893]  A.  C.  69. 

February  18th,  1896.    Street,  J.,  (after  stating  the  facts 
as  above)  : — 

The  question  before  me  upon  the  affidavits  filed  is  pre- 
sented in  the  simplest  possible  form.  Some  tv^^o  years  ago 
Mr.  Johnston,  v^ho  is  a  ratepayer  in  Toronto  but  is  not  an 
officer  of  the  corporation,  brought  an  action  in  his  own 
name  on  behalf  of  all  the  gas  consumers  of  the  city.  The 
object  of  the  action  was  of  interest  to  all  gais  consumers, 
including  the  city  corporation  ;  but  Mr.  Johnston  brought 
and  has  carried  on  the  action  down  to  the  present  time 
entirely  upon  his  own  lesponsibility  and  by  his  own  soli- 
citor, and  the  city  council  did  not  direct  the  action  to  be 
brought,  did  not  join  in  it  as  parties,  and  has  never  under- 
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Judgment,  taken  any  responsibility  for  the  bringing  of  it  or  for  the 
Street,  J.  costs  incurred  in  it.  The  plaintiff  has  obtained  judgment 
in  his  favour,  and  the  defendants  the  Gas  Company  have 
appealed  to  the  Court  of  Appeal,  where  the  appeal  has 
been  argued  and  now  stands  for  judgment.  Under  these 
circumstances,  can  the  city  council  lawfully  make  a  grant 
of  $1,500  to  Mr.  Johnston  for  the  purpose  of  reimbursing 
to  him  the  costs  which  he  has  incurred  in  the  prosecution 
of  the  action  ? 

I  am  of  opinion  that  it  cannot  do  so  for  the  reason  that, 
as  the  facts  appear  before  me,  the  grant  of  the  money 
means  simpl}^  the  giving  away  to  Mr.  Johnston  of  Sl,500 
of  the  m.oney  of  the  city ;  there  is  no  liability  to  him  on 
the  part  of  the  city  at  all,  and  the  city  after  paying  it  will 
stand  in  no  better  position  with  regard  to  its  rights  against 
the  Gas  Company  than  it  did  before  doing  so.  I  can  find 
no  consideration  for  the  payment  of  the  money,  and  there 
is  no  authority,  express  or  implied,  in  the  Municipal  Act 
(which  is  their  guide)  authorizing  the  council  to  make  a 
gift  of  money  under  such  circumstances. 

It  was  pointed  out  on  behalf  of  the  defendants  that  the 
city  council  had  paid  their  own  counsel  to  appear  upon 
one  of  the  arguments  in  the  case  to  uphold  the  contentions 
of  the  plaintiff"  Johnston.  That  is,  no  doubt,  true ;  but 
their  liability  for  doing  so  began  and  ended  with  the  pay- 
ment to  the  counsel  employed  b}'  them,  and  it  is  not 
alleged  that  any  further  liability  was  undertaken  or  stipu- 
lated for.  On  the  contrary,  it  is  to  be  assumed  that  by 
reason  of  their  having  done  so  the  expense  incurred  by 
the  plaintiff' was  to  some  extent  lightened. 

Then  it  was  urged  that  it  appears  from  the  mayor's 
affidavit  that  Mr.  Johnston  had  agreed  not  to  compromise 
the  action  without  the  consent  of  the  cit}'.  It  is  not  stated 
when  or  how  this  agreement  was  arrived  at,  and  it  does 
not  appear  that  the  proposed  grant  of  $1,500  has  anything 
to  do  with  the  agreement  But  even  if  Mr.  Johnston  had 
said  to  the  mayor  or  had  agreed  with  the  cit}^  that  if  the 
$1,500  were  paid  him  he  would  not  compromise  the  action 
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without  the  consent  of  the  city,  the  city  would  be  in  no  Judgment, 
better  or  stronger  position  after  than  before  such  agree-  street,  J. 
ment.  The  rights  of  all  the  members  of  the  class  on  behalf 
of  whom  the  action  was  brought  were  fixed  (subject,  of 
course,  to  the  right  of  appeal  of  the  defendants  the  Gas 
Company)  by  the  judgment  in  the  plaintiff's  favour  on 
September  9th,  1895.  After  that  judgment  the  plaintiff 
could  only  act  for  himself  in  compromising  the  action  ;  if  he 
chose  to  compromise  for  himself  he  could  do  so,  but  the 
corporation  of  Toronto  as  a  member  of  the  class,  or  any 
other  member  of  it,  might  then  proceed  under  the  judg- 
ment and  prosecute  it  in  his  place  with  the  leave  of  the 
Court:  Handford  v.  Storie,  2  S.  &  S.  196. 

The  stipulations  proposed  by  the  Executive  Committee's 
resolution  do  not  help  the  matter.  They  propose  to  take 
a  bond  from  Mr.  Johnston  that  he  will  repay  the  money 
or  such  portion  of  it  as  he  may  recover  from  the  Gas  Com- 
pany. This  means  that  if  the  action  should  be  finally 
decided  against  the  plaintiff",  so  that  neither  he  nor  the 
city  nor  any  other  gas  consumer  obtains  any  benefit  from 
it,  the  city  will  have  paid  to  Mr.  Johnston  the  costs  which 
he  has  incurred  in  an  abortive  attempt  to  lower  the  price 
of  gas.  If  he  had  instituted  the  action  upon  a  promise  on 
the  part  of  the  city  corporation  to  indemnify  him,  it 
may  well  be  that  such  a  promise  would,  under  the  circum- 
stances, have  been  within  their  powers,  and  no  one  would 
dispute  that  it  would  be  simple  justice  to  make  it  good  ; 
but  voluntarily  to  pay  him,  after  the  litigation,  the  costs 
which  he  has  incurred,  without  any  obligation  to  do  so, 
would  be  an  act  which,  if  done  by  an  individual,  would  be 
one  of  simple  generosity,  and  which  a  municipal  council, 
in  my  opinion,  has  no  authority  to  do :  Dillon  on  Corpora- 
tions, 4th  ed.,  sees.  89, 147  (a) ;  Regina  v.  Lichfield,  4  Q.  B. 
893  ;  Kernaghan  v.  Williams,  L.  R.  6  Eq.  228. 

The  injunction  should,  therefore,  be  continued  to  the 
hearing,  and  the  costs  will  be  dealt  with  there  unless 
otherwise  ordered. 

A.  H.  F.  L. 

40 — VOL.  xxvn.  O.K. 
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Regina  ex  rel.  Harding  v.  Bennett. 

Municipal  Coiyoratiom — Municipal  Mections — Disqualification — Exemp- 
tion Without  Contract — Property  Qualification — 55  Vict.  ch.  4^,  sees. 
73,  86—56  Vict.  ch.  35  (O.),  sec.  4-  ■ 

In  1892  a  city  council  passed  a  by-law  exempting  the  property  of  the 
partnership  of  the  respondent,  who  had  been  elected  alderman,  from 
taxation  except  as  to  school  rates,  for  a  period  of  seven  years  :— 

Held,  that  the  exemption,  not  being  founded  upon  any  contract  but  being 
an  exemption  without  a  contract,  as  provided  for  by  56  Vict.  ch.  35,  sec. 
4  (0.),  there  was  no  disqualification. 

Regina  ex  rel.  Lee  v.  Gilmour,  8  P.  R.  514,  distinguished. 

Held,  also,  that  the  respondent  was  entitled  to  qualify  upon  his  rating 
upon  the  assessment  roll  of  1895  as  the  joint  owner  of  a  freehold  estate 
in  the  partnership  property'-,  the  four  partners  being  rated  for  this  pro- 
perty as  freeholders  to  the  amount  of  |10,000  :  55  Vict.  ch.  42  (0.), 
sub-sees.  73  and  86. 

The  words  ' '  exempt  from  taxation "  in  56  Vict.  ch.  35,  sec.  4,  mean 
exempt  from  payment  of  all  taxes,  including  school  rates. 

Statement.  This  was  a  motion  in  the  nature  of  a  quo  warranto  to 
unseat  Robert  W.  Bennett,  who  had  been  declared  elected 
to  the  office  of  alderman  for  the  city  of  London. 

The  motion  was  argued  in  Chambers  on  February  14th, 
1896.    The  facts  are  fully  stated  in  the  judgment. 

Hellmuth,  for  the  relator,  cited  Regina  ex  rel.  Lee  v. 
Gilmour,  8  P.  R.  514  ;  Regina  ex  rel.  McGuire  v.  BirJcett, 
21  0.  R.  162 ;  Regina  ex  rel.  Clancy  v.  Mcintosh,  46  U.  C. 
R.  98. 

Moss,  Q.  C,  for  the  respondent. 


February  20th,  1896.    Street,  J.  :— 

The  grounds  upon  which  the  respondent's  right  to  hold 
the  office  to  which  he  has  been  elected  is  attacked,  are 
two :  1.  That  he  is  disqualified  by  reason  of  his  having 
an  interest  in  a  contract  with  the  corporation ;  and  2. 
That  he  did  not  possess  the  requisite  property  qualification 
at  the  time  of  the  election. 

The  grounds  upon  which  it  was  contended  that,  the 
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respondent  was  disqualified,  are  these.  During  the  year  Judgment. 
1892,  he  and  one  Thomas  D.  Hodgins  carried  on  business  street,  J. 
as  partners  in  the  manufacture  of  certain  articles  of  school 
and  other  furniture  in  the  fifth  ward  of  the  city  of  Lon- 
don, under  the  name  of  the  Bennett  Furnishing  Company. 
In  October,  1892,  the  respondent  agreed  to  buy  out  the 
interest  of  Hodgins  in  the  property  of  the  firm,  but  Hodg- 
ins retained  an  interest  in  the  property  to  secure  certain 
moneys  due  him.  Under  a  former  by-law  the  property 
upon  which  the  firm  had  its  works,  had  been  exempt  from 
taxation,  and  in  December,  1892,  Hodgins  and  the  respon- 
dent joined  in  an  application  to  renew  the  exemption. 

Thereupon  the  city  council  on  December  19th,  1892,  by 
the  proper  two-thirds  majority,  passed  a  by-law  No.  709, 
with  no  other  recital  than  that  they  had  by  a  two-thirds 
vote  of  all  their  members,  decided  to  exempt  "  the  Bennett 
Manufacturing  Company,  Limited,"  from  taxation,  as  there- 
inafter provided.  This  by-law  then  went  on  to  enact  that 
so  long  during  seven  years  from  January  1st,  1892,  as  ''the 
Bennett  Manufacturing  Company,  Limited,"  should  employ 
a  certain  number  of  men,  keep  their  establishment  in  active 
operation,  etc.,  "  the  manufacturing  establishment  of  the 
said  company  be,  and  the  same  is  hereby  exempt  from 
taxation,  except  as  to  school  rates." 

There  w^as  in  fact  no  such  company  in  existence  as 
the  Bennett  Manufacturing  Company,  Limited  ;"  but  the 
Bennett  Furnishing  Company' — the  partnership  between 
the  respondent  and  Hodgins — is  styled  in  one  place,  in 
their  agreement  of  October,  1892,  to  dissolve  it,  "the 
Bennett  Manufacturing  Company."  Furthermore,  there 
had  formerly  been  in  existence,  carrying  on  business  upon 
the  same  premises,  an  incorporated  company  called  "  the 
Bennett  Furnishing  Company,  Limited,"  to  which  an 
exemption  from  taxation  for  ten  years  had  been  granted 
in  1881  ;  this  company  is  referred  to  in  48  Vict.  ch.  63, 
sec.  18  (0.),  as  "  the  Bennett  Manufacturing  Company,  Limi- 
ted." So  that  it  is  plain  that  a  good  deal  of  confusion 
had  existed  with  regard  to  the  precise  name  of  the  com- 
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Judgment,  pany.  There  is  not,  however,  a  shadow  of  doubt  that 
Street,  J.  when  the  city  council  passed  their  by-law  on  December 
19th,  1892,  there  was  only  one  company  to  which  it  could 
apply,  and  that  was  the  partnership  properly  known  as 
the  Bennett  Furnishing  Company,  carried  on  by  the  respon- 
dent. 

The  respondent  in  the  fourth  paragraph  of  his  affidavit, 
filed  on  this  motion,  says  that  the  word  "  Manufacturing," 
in  the  style  of  the  company  to  which  the  exemption  was 
granted,  was  by  mistake  used  instead  of  "  Furnishing."  It 
it  also  shewn  that  the  Bennett  Furnishing  Company  now 
is  a  partnership  carried  on  by  the  respondent  and  his 
three  brothers,  and  that  they  have  enjoyed  and  taken 
advantage  of  the  exemption  granted  by  the  by-law  of 
December,  1892. 

I  think,  therefore,  that  I  must  hold  that  the  respondent 
is  a  member  of  a  firm  whose  property  is  exempt  from  all 
taxes  but  school  rates.  The  relator  contends  upon  this 
state  of  facts,  relying  on  Regina  ex  rel.  Lee  v.  Gilmour,  8 
P.  B.  514,  that  this  by-law  creates  or  evidences  a  contract 
between  the  respondent  and  the  city,  and  that  he  is  thereby 
disqualified. 

The  present  case  is,  however,  plainly  distinguishable 
from  the  one  relied  on  in  this  vital  respect ;  in  that  case  a 
contract  was  actually  recited  in  the  by-law,  the  provisions 
of  which  are  founded  upon  the  contract ;  while  in  the 
present  case,  there  is  no  evidence  either  in  the  by-law  or 
external  to  it  to  shew  that  any  contract  existed.  The  by- 
law simply  grants  the  exemption  so  long  as  the  company 
shall  employ  a  certain  number  of  hands. 

The  distinction  between  an  exemption  founded  upon  a 
contract,  and  an  exemption  without  a  contract,  seems  to 
be  provided  for  in  the  amendment  to  section  77  of  the 
Municipal  Act  of  1892,  enacted  by  section  4  of  56  Vict, 
ch.  35. 

In  my  opinion  there  was  an'exemption  here,  but  no  con-l 
tract,  and  so  there  is  no  disqualification. 

The  second  question  is,  whether  the  respondent  had  a. 
sufficient  qualification. 
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In  my  opinion  he  was  entitled  to  qualify  upon  his  rating  judgment, 
upon  the  assessment  roll  of  1895,  as  a  joint  owner  of  a  g^^^^^ 
freehold  estate  in  the  partnership  property  of  the  Bennett 
Furnishing  Company.  The  respondent  and  his  three  part- 
ners are  rated  for  this  property  as  free-holders  to  the  amount 
of  $10,000.  Under  section  86  of  the  Municipal  Act,  55  Vict, 
ch.  42  (0.),  it  is  provided  that  "  where  real  property  is  owned 
or  occupied  jointly  by  two  or  more  persons,  and  is  rated 
at  an  amount  sufficient  if  equally  divided  between  them, 
to  give  a  qualification  to  each,  then  each  shall  be  deemed 
rated  within  this  Act;"  and  it  was  held  by  the  late 
Chief  Justice  Draper  as  far  back  as  1861,  upon  the  same 
section,  that  the  qualification  intended  by  it  was  not  con- 
fined to  that  of  "  electors,"  the  heading  under  which  the 
section  appeared,  and  still  appears,  but  extended  to  all 
cases  of  rating  under  the  Act,  and  included  the  qualifica- 
tion to  be  elected  as  well  as  to  elect :  Regina  ex  rel.  Mc- 
Gregor V.  Ker,  7  U.  C.  L.  J.  O.  S.  67. 

The  respondent's  one-fourth  share  of  the  sum  at  which 
this  real  estate  is  assessed,  is  $2,500,  and  the  property  is 
sworn  to  be  free  from  all  encumbrances ;  so  that  unless 
there  is  something  in  the  statutes  preventing  him  for  using 
this  assessment  as  a  qualification,  it  is  clearly  sufficient. 

Section  73  of  the  Municipal  Act  of  1892,  55  Vict.  ch.  42, 
(0.),  provides  that  no  person  shall  be  qualified  to  be  elected 
an  alderman  unless  he  or  his  wife  has,  at  the  time  of  the 
election,  as  proprietor  or  tenant,  freehold  or  leasehold  pro- 
perty rated  in  his  own  name,  or  in  the  name  of  his  wife,  on 
the  last  revised  assessment  roll,  to  at  least  the  value  follow- 
ing: freehold  to  $1,000  ;  or  leasehold  to  $2,000.  If  this 
clause  stood  without  any  thing  to  qualify  it,  I  think  that 
the  respondent's  assessment  and  rating  for  his  share  of  the 
manufacturing  property  would  be  clearly  sufficient  to  qua- 
lify him,  because  notwithstanding  the  by-law  of  December, 
1892,  and  in  fact  under  its  very  terms  the  Bennett  Company 
remained  liable  to  pay  school  rates,  and  those  school  rates  by 
section  110  of  the  Public  Schools  Act  of  1891,  54  Vict.  ch. 
55,  (0.),  must  be  levied  by  the  city  upon  the  taxable  pro- 
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Judgment,  perty  of  the  municipality  ;  and  by  section  4  of  55  Vict.  eh.  60, 
Street,  J.  the  city  cannot  exempt  any  part  of  the  ratable  property 
in  the  municipality  from  payment  of  them.  The  respon- 
dent and  his  partners  were,  therefore,  properly  and  neces- 
sarily rated  upon  the  assessment  roll  for  this  property  for 
the  school  rates,  though  not  for  municipal  rates,  and  so 
came  in  regard  to  it  within  section  73  of  the  Municipal 
Act,  which  declares  the  qualification  necessary  in  the  case 
of  aldermen,  to  be  a  rating  to  the  extent  of  $1,000  upon 
the  last  revised  assessment  roll. 

In  1893,  however,  the  Legislature  by  56  Vict.  ch.  35,  sec.  4, 
added  to  the  77th  clause  of  the  Municipal  Act,  which  deals 
with  the  disqualification  of  members  of  councils,  the  follow- 
ing provision  :  "Provided  that  no  person  shall  be  disqualified 
from  being  elected  a  member  of  any  municipal  council  by 
reason  only  that  a  part  of  his  property  is  exempt  from  tax- 
ation, if  such  person  is  assessed  for  suflQcient  other  property 
in  the  municipality  liable  to  taxation  to  qualify  him  for 
such  ofiice,"  etc.,  etc. 

The  question  is,  whether  under  this  language,  taken 
along  with  the  provisions  of  section  73,  the  respondent  is 
debarred  from  qualifying  upon  his  share  in  the  partnership 
land,  because  of  the  by-law  exempting  it  from  the  taxes 
other  than  school  taxes. 

I  think  this  clause  does  not  afiect  the  present  case  at  all,, 
because  the  respondent  does  not  appear  to  have  any  pro- 
perty which  is  "  exempt  from  taxation,"  by  which  must 
be  meant  exempt  from  payment  of  all  taxes. 

There  are  numerous  persons  to  whom  the  clause  applies, 
because  in  by-laws  passed  before  1892,  the  municipal 
councils  might  exempt  manufacturers  and  others  from  pay- 
ment of  all  taxes  whatever.  Where  this  was  the  case,  the 
exempted  property  was  not  assessed  for  any  taxes  at  all, 
and  no  person  was  rated  upon  the  assessment  roll  in 
respect  of  it.  But  wherever  a  property  is  only  exempt 
from  a  portion  of  the  taxes,  then  it  must  appear  upon 
the  assessment  roll,  and  the  owner  must  be  rated  in  respect 
of  it  for  the  taxes  from  which  he  is  not  exempted,  such 
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property  is  "  liable  to  taxation,"  and  the  owner  can  qualify^  J^^^^gi^ent. 
upon  it.  Street,  J. 

With  regard  to  the  other  properties  upon  which  it  was 
argued  that  the  respondent  could  qualify,  I  think  that  his 
contention  must  have  failed.  The  house  and  lot  on  Queen's 
avenue  are  assessed  together  at  $2,000 ;  and  on  the  day 
of  nominatioa  there  was  a  mortgage  for  $2,000  upon  it, 
which  was  mysteriously  reduced  to  $1,500  by  a  payment 
of  $500,  made  by  some  person  or  persons  unknow^n  to  the 
respondent  and  w^ithout  his  knowledge  or  request,  in  order 
that  with  the  assistance  of  a  surplus  over  incumbrances 
of  $600  upon  another  lot  of  land,  he  might  qualify.  But 
the  generous  act  of  this  unknown  friend,  is  rendered  use- 
less for  the  purpose  for  which  it  was  intended,  owing  to 
the  inability  of  the  respondent  to  establish  when  it  was 
done ;  and  as  it  is  shewn  that  down  to  the  nomination  day, 
there  was  an  incumbrance  for  the  full  assessed  value  of  the 
property,  I  must  assume  it  to  have  continued  until  some 
date  is  fixed  at  which  it  was  reduced. 

The  encumbrance  must  be  deducted  from  the  assessed 
value,  and  the  surplus  only  counted  for  the  purpose  of 
a  qualification  unless  the  property  is  in  the  actual  occupa- 
tion "  at  the  time  of  the  election  of  the  person  seeking  to 
qualify  upon  it.*  The  house  upon  the  property  in  question 
was,  at  the  time  of  election,  under  lease  to  a  tenant,  who 
was  in  "  actual  occupation "  of  it ;  and  the  fact  that  the 
respondent  had  some  fertilizer  for  an  intended  garden  lying 
on  the  back  part  of  the  lot  which  had  been  assessed  along 
with  the  front  part,  does  not  bring  the  respondent  within 
the  description  of  an  "  actual  occupant  "  of  the  whole  lot, 
which  he  must  be  before  the  encumbrance  can  be  with- 
drawn from  consideration. 

I  think,  however,  for  the  reasons  I  have  given,  that  the 
other  qualification  was  sufiicient,  and  the  motion  must, 
therefore,  be  dismissed  with  costs,  including  the  costs  of 
the  examinations  and  cross-examinations. 

A.  H.  F.  L. 

*  55  Vict  ch.  42,  sec.  73  (0).— Rep. 
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[CHANCERY  DIVISION.] 

Pride  v.  Rodger. 

Crown  Lands — Localee — Partition  —Jurisdictio7i  —  Declaratory  Belief — 
Statute  of  Limitations— Judicature  Act — R.  S.  0.  ch.  44,  sec.  21^  sub- 
sec.  7. 

A  locatee  of  Cfown  lands  left  the  Province  in  1868,  and  was  last  heard  of 
in  1877.  The  defendant,  a  son  of  his,  had  resided  continuously  on  the 
property  since  1881,  cultivating  and  improving  it,  and  the  plaintiff,  a 
daughter,  resided  on  it  also,  from  time  to  time,  till  1887.  There  were 
two  other  children  who  had  not  been  in  possession  of  the  land  for  more 
than  ten  years  before  action,  which  was  brought  in  1895  : — 

Held,  that  the  locatee  must  be  presumed  to  have  been  dead  by  1884,  and 
the  defendant  had  acquired  a  title  by  possession  as  against  the  children 
other  than  the  plaintiff,  whose  claim  as  to  one-quarter  was  as  good  as 
his,  and  in  making  partition  the  Crown  should  recognize  his  right  to 
the  improvements. 

The  Statute  of  Limitations,  R.  S.  0.  ch.  Ill,  applied  because  the  rights 
involved  upon  the  record  were  merely  private  rights  not  affecting  the 
pleasure  or  the  sovereignty  of  the  Crown. 

Even  in  the  case  of  unpatented  lands,  declaratory  relief  may  in  a  suitable 
case  be  given,  which  will  work  practically  the  result  of  a  partition  of 
the  property,  subject  to  the  Crown  being  willing  to  act  upon  the  judg- 
ment of  the  Court. 

Statement.  This  was  an  action  brought  by  Janet  Pride,  who  was 
a  sister  of  Andrew  Rodger,  against  him  and  two  other 
children  o£  one  John  Rodger,  deceased,  and  the  widow  of 
the  said  John  Rodger,  for  a  declaration  that  John  Rodger 
died  intestate  before  July  1st,  1886,  and  for  the  partition 
or  sale  of  certain  unpatented  lands  in  the  county  of  Grey, 
of  which  John  Rodger  had  been  locatee,  and  that  the 
judgment  should  be  so  framed  as  to  provide,  if  necessary, 
for  paying  the  claim  of  the  Crown  and  the  issue  of  a  patent 
before  such  partition  or  sale. 

The  circumstances  of  the  case  are  fully  stated  in  the 
judgment. 

The  action  was  tried  before  Falconbridge,  J.,  at  the 
non-jury  sittings  at  Guelph,  on  November  12th,  1895. 

November  14th,  1895.    Falconbridge,  J. : — 

John  Rodger  (called  in  the  pleadings  Rogers)  went  away 
in  1868,  leaving  on  the  farm  in  Proton,  of  which  he  was 
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locatee,  his  wife  and  five  children,  of  whom  one  died  intes-  Judgment, 
tate  ;  his  wife  and  the  other  children  are  parties  to  this  Fcalconbridge, 
action.  He  has  never  been  heard  from  since,  and  it  does 
not  appear  that  he  has  ever  been  certainly  heard  of.  An 
acquaintance  reported  to  Rutherford  Rodger  (a  brother),  in 
1878,  that  in  1877  he  heard  of  a' man  of  the  name  at 
Ballarat,  Australia,  but  had  not  seen  him  as  the  man  was 
away  from  home. 

There  were  circumstances  about  John  Rodger's  departure 
which  might  render  it  improbable  that  he  would  com- 
municate with  his  friends  and  relatives  — at  any  rate  with 
his  wife,  with  whom  he  had  not  agreed  ;  but  I  take  it 
that  the  increased  and  increasing  facilities  of  travel  and  of 
communication,  rendering  it  daily  so  much  more  difficult 
for  a  man  to  hide  himself  in  any  part  of  the  civilized 
globe,  will  gradually  limit  the  application  of  the  rule  laid 
down  by  Sir  John  Stuart,  V.  C,  in  Bowden  v.  Henderson^ 
2  Sm.  &  G.  860. 

Assuming  that  the  man  heard  of  in  Australia  in  1877? 
and  reported  in  1878,  was  the  John  Rodger  in  question,  I 
find  that  the  said  John  Rodger  was  dead  on  the  1st  day  of 
January,  1886. 

There  is  no  presumption  and  therefore  no  declaration  as 
to  the  time  of  his  death,  and  it  is  not  material  in  this  case. 

I  find  the  issue  joined  on  the  defence  by  Andrew  and 
Ellen  of  the  Statute  of  Limitations  against  these  defendants. 

I  find  that  the  selling  value  of  the  property  has  been 
enhanced  by  the  improvements  made  by  Andrew  to  the  • 
extent  of  $800,  and  I  charge  him  $400  occupation  rent. 

There  will  be  a  decree  for  partition  and  sale,  but  I  think 
that  the  parties  on  the  basis  of  the  above  findings  can  by 
agreement  avoid  a  reference. 

If  there  must  be  a  reference  it  will  be  to  the  Master  in 
the  county  of  Grey  where  deceased  resided  and  the  land 
is  situate. 

There  will  be  a  lien  on  the  lands  in  favour  of  any  party 
advancing  money  to  pay  the  balance  still  due  to  the  Crown. 
Costs  to  all  parties  out  of  the  estate. 
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Argument.       The  defendants  Andrew  Rodo-er  and   Ellen  Rod^rer 
moved  in  the  Chancery  Divisional  Court  by  way  of  appeal 
.  from  the  above  judgment. 

The  motion  was  argued  before  Boyd,  C,  and  Robertson,. 
J.,  on  December  19th,  1895. 

W.  H.  Blake,  for  the  motion.  We  had  acquired  title  by 
length  of  possession:  Hickman  v.  Upsall,  4  Ch.  D.  144; 
In  re  Rhodes,  Hhodes  v.  Rhodes,  36  Ch.  D.  586.  But  par- 
tition cannot  be  made  of  unpatented  lands  :  Holmested  & 
Langton's  Judicature  Act,  p.  779  ;  Cuthbert  v.  Cuthbert,. 
11  Gr.  88  ;  Abell  v.  Weir,  24  Gr.  464 ;  Jenkins  v.  Martin, 
20  Gr.  613  ;  R.  S.  0.  ch.  24,  sec.  21. 

[Boyd,  C,  referred  to  Bull  v.  Frank,  12  Gr.  81.] 

Kingstone,  Q.  C,  for  the  plaintiff.  The  Statute  of  Lim- 
itations has  no  application,  the  fee  being  in  the  Crown : 
McLure  v.  Black,  20  0,  R.  70  ;  Jar)iieson  v.  Harker,  18 
U.  C.  R.  590  ;  Dowsell  v.  Cox,  ib.  594  ;  Day  v.  Day,  17  A.  R. 
157.  The  defendant  Andrew  has  not  acquired  title  by 
possession.  See,  also,  Yale  v.  Tollerton,  13  Gr.  302,  followed 
in  Ferguson  v.  Ferguson,  16  Gr.  309  ;  R.  S.  0.  ch.  27,  sec.  21. 
We  could  not  satisfactorily  have  gone  to  the  Crown  Lands 
Department.  They  have  no  jurisdiction  in  such  a  case 
as  this  to  decide  whether  the  original  locatee  is  dead  or 
not,  where  there  is,  as  here,  no  direct  evidence  of  death. 

Blake,  in  reply.  The  question  of  the  Statute  of  Limita- 
tions in  the  form  it  is  raised  here  has  never  come  up  in  a 
reported  case.  McLure  v.  Black,  we  would  cite  as  in  our 
favour.  This  is  such  a  case  as  Bo  YD,  C,  foreshadowed  in 
his  judgment  in  that  case. 

February  26th,  1896.  The  judgment  of  the  Court  was 
delivered  by 

Boyd,  C.  :— 

The  land  in  question  is  held  by  the  Crown  under  loca- 
tion to  John  Rodger.  He  went  away  from  the  Province 
in  1868,  leaving  a  widow  and  four  children,  yet  living,  and 
since  then  nothing  has  been  heard  from  him  except  a 
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report,  which  may  be  accepted  as  credible,  that  he  was  Judgment. 

seen  in  the  gold  fields  of  Australia  in  1877.    The  trial    Boyd,  0. 

Judge  finds  that  he  died  or  was  dead  on  January  lst> 

1886,  and  directs  partition  among  the  children.    It  is 

objected  that  partition  does  not  lie  in  the  case  of  Crown 

lands,  and,  if  it  does,  it  is  further  urged  that,  applying  the 

seven  years'  rule  as  to  absentees,  the  finding  should  have 

been  that  the  locatee  died  seven  years  after  1877,  i.e.,  in 

1884,  and  that  as  the  action  was  not  begun  till  June, 

1895,  there  was  adverse  or  exclusive  possession  of  the 

estate  by  the  son  Andrew,  which,  under  the  Statute  of 

Limitations,  should  divest  or  extinguish  the  claim  of  the 

other  children  not  in  possession. 

First,  as  to  jurisdiction  :  it  is  true  in  terms  that  when  the 
fee  is  in  the  Crown  partition  is  not  the  proper  form  of  relief. 
Yet  there  is  jurisdiction  to  "  decree  the  issue  of  letters 
patent  from  the  Crown  to  rightful  claimants  "  :  Judicature 
Act,  R.  S.  O.  ch.  44,  sec.  21  (7)  ;  and  in  pursuance  of  that 
power,  declaratory  relief  may  in  a  suitable  case  be  given 
which  will  work  practically  the  result  of  a  partition  of  the 
property — if  the  Crown  is  willing  to  act  upon  the  judg- 
ment of  the  Court. 

I  say  a  "  suitable  case,"  for  it  is  not  in  every  case  of  a 
deceased  locatee  that  the  Court  will  entertain  jurisdiction. 
The  limits  of  curial  action  are  to  some  extent  indicated  in 
the  judgment  of  Mowat,  Y.-C,  in  Bull  v.  Frank,  12  Gr.  81 ; 
but  in  the  present  action,  though  no  special  ground  is  laid 
for  interference,  yet,  as  both  parties  put  themselves  upon 
the  Court — the  defendant  asking  terms  favourable  to  his 
contention — and  as  the  whole  case  has  been  investigated 
without  this  preliminary  objection  being  raised  till  the 
appeal  stage  is  reached,  I  am  against  turning  the  case 
round  for  want  of  jurisdiction. 

The  rights  of  the  plaintiflT  depend  upon  the  applicability 
of  the  Statute  of  Limitations  to  this  case.  I  do  not  see 
why  it  should  not  apply  in  favour  of  him  in  possession  as 
against  those  who  have  been  out  of  possession.  The  rights 
involved  are  upon  this  record  merely  private  rights  not 
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Judgment,  affecting  the  pleasure  or  the  sovereignty  of  the  Crown. 
Boyd,  c.  As  said  by  Blackburn,  J.,  in  Eustomjee  v.  The  Queen,  1 
Q.  B.  D.,  at  p,  491 : — "  The  Statute  of  Limitations  has  rela- 
tion only  to  actions  between  subject  and  subject,  the  Crown 
cannot  be  bound  by  it."  That  the  statute  may  run  in 
such  a  case  as  this  appears  to  be  involved  in  the  language 
used  by  the  Court  of  Appeal  in  Watson  v.  Lindsay,  6  A. 
R,  at  p.  618.  See,  also,  per  Story,  J.,  in  Thomas  v.  Hatch, 
3  Sum.  C.  C,  at  p.  182. 

On  the  evidence  the  father  was  last  heard  of  in  1877  ; 
by  the  application  of  the  seven  years  of  absence  doctrine 
the  presumption  of  his  death  will  arise  in  1884.  From 
that  date  the  Statute  of  Limitations  will  run  against  the 
children  out  of  possession.  The  son  remained  there  since 
1881,  continuously  cultivating  and  improving  the  property ; 
one  sister,  Violet,  married  and  left  the  place  nineteen  years 
ago ;  another,  Mary,  did  the  same  twelve  years  ago  ;  but 
the  plaintiff  was  there  "  off  and  on  "  till  February,  1887, 
when  she  too  married  and  went  away. 

According  to  the  evidence,  she  was  six  weeks  continu- 
ously living  at  home,  on  the  place,  before  her  marriage. 
The  action  was  begun  in  June,  1895,  which  is  within  ten 
years  from  her  last  residence  on  the  place,  so  that  I  think 
her  claim  to  one-fourth  is  good  as  against  the  defendant 
Andrew,  the  son.  In  making  partition  the  Crown  should 
recognize  the  right  of  the  son  to  the  improvements. 
Meanwhile  all  the  Court  should  do  is  to  declare  that  the 
son  Andrew  is  entitled  to  three-fourths  of  the  land  (with 
all  improvements)  located  to  and  by  his  father,  and  that 
the  plaintiff  is  entitled  to  one-fourth  thereof,  on  contribut- 
ing one-fourth  of  balance  of  price.  No  costs  of  action  or 
appeal.  Even  if  the  dates  are  taken  as  set  forth  in  the 
pleadings  of  the  plaintiff  that  the  father  went  away  in  1868 
and  was  not  afterwards  heard  of  or  from,  the  result  would 
be  the  same.  The  death  of  the  father  would  then  be  im- 
puted in  the  year  1875.  But  the  mother  was  then  and 
thereafter  in  possession,  exercising  ownership  till  the  year 
1881,  when  the  defendant,  who  had  been  working  out  for 
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ten  years,  came  upon  the  place  and  worked  and  cleared  and  Judgment, 
improved  it  continuously  till  the  present  time.    As  to  time,    Boyd,  0. 
the  statute  would  begin  in  1881  :  but  the  plaintiff  was  a 
member  of  the  household  off  and  on  until  her  marriage  in 
1887,  and  would  have  ten  years  from  that  date  before  her 
claim  would  be  barred. 


[CHANCERY  DIVISION.] 

KosE  V.  McLean  Publishing  Company. 

Trade  Name — Geographical  Designation — "  The  Canadian  Bookseller  " — 
"  The  Canada  Bookseller  and  Stationer^' — Injunction. 

As  a  rule  a  man  cannot  have  monopoly  or  property  in  a  geographical 
name. 

The  plaintiff  having  published  for  a  number  of  years  a  journal  devoted  to 
the  interest  of  the  booksellers  in  Canada,  called  ' '  The  Canadian  Book- 
seller," sought  to  enjoin  the  defendants  from  adopting  as  the  name  of  a 
journal  published  and  sold  by  them,  "  The  Canada  Bookseller  and 
Stationer, "  which  for  many  years  had  been  published  by  them  under 
another  name.  There  was  no  evidence  of  fraudulent  intention  on  de- 
fendant's part : — 

Held,  that  the  plaintiff  was  not  entitled  to  the  injunction  sought  for. 

Decision  of  MacMahon,  J. ,  reversed. 

The  plaintiff,  who  was  a  publisher  carrying  on  business  statement, 
in  Toronto,  and  who,  as  he  alleged  in  his  statement  of 
claim,  had  been  for  more  than  eight  years  prior  to  the  com- 
mencement of  this  action  publishing  periodically  a  monthly 
journal  devoted  to  the  interest  of  booksellers,  stationers, 
and  libraries,  and  known  by  the  name  of  "  Tlie  Canadian 
Bookseller  and  Library  Journal"  which  had  been  well 
known  and  established  as  a  Canadian  publication  under 
that  name,  and  especially  under  the  name  of  "  The  Cana- 
dian Bookseller,"  for  many  years,  brought  this  action  for 
an  injunction  to  restrain  the  defendants  from  continuing  to 
publish  any  publication  under  the  name  of  "  The  Canada 
Bookseller "  or  any  other  name  likely  to  be  confounded 
with  the  name  of  the  plaintiff's  publication,  and  for 
damages. 
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statement.  In  their  statement  of  defence  the  defendants  alleged 
among  other  things  that  the  word  "  Bookseller "  was  for 
many  years  prior  to  the  plaintiff's  publication,  and  had 
continued  to  be  and  still  was  used  as  the  name  or  the  dis- 
tinctive prominent  and  important  part  of  the  name  of 
trade  journals  and  periodicals  in  circulation  throughout 
Canada,  and  the  city  of  Toronto,  and  was  in  common  use 
in  such  connection':  that  the  name  "  Canada  Bookseller  and 
Stationer "  was  adopted  by  them  as  publishers  of  trade 
journals,  so  that  the  name  would  indicate  to  its  patrons 
and  the  public  generally  the  trade  in  the  interests  of  which 
it  was  published,  and  it  was  adopted  in  good  faith  and 
without  any  improper  motive. 

The  action  was  tried  at  Toronto,  on  October  28th,  1895, 
before  Mr.  Justice  MacMahon. 

Kappele,  for  the  plaintiff. 
LeVesconte,  for  the  defendants. 

MacMahon,  J. : — 

The  plaintiff  was  publishing  a  journal  devoted  to  the 
interest  of  the  booksellers  in  Canada,  which  was  com- 
menced a  little  over  seven  years  ago,  called  the  "  Canadian 
Bookseller."  Up  to  the  month  of  March  last  the  defen> 
dants  were  publishing  a  journal  called  "  Books  and 
Notions,"  which  had  been  about  eleven  years  in  existence. 
Some  short  time  prior  to  March  last  they  desired  to 
change  the  name  of  their  journal,  and  after  communicating 
with  their  friends  as  to  what  would  be  an  appropriate 
name,  .concluded  to  change  the  name  to  "  The  Canada 
Bookseller  and  Stationer."  Immediately  on  the  first 
number  appearing  with  that  name,  the  defendants  were 
notified  that  the  plaintiff  objected  to  its  use  as  being  an 
infringement  on  his  rights  under  the  journal  he  had  been 
publishing  as  "  The  Canadian  Bookseller."  The  defen- 
dants have  gone  on  publishing  since  under  the  name,  they 
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had  adopted  ;  and  the  question  I  have  to  decide  is,  whether  Judgment, 
they  have  taken  a  part  o£  the  title  acquired  by  the  plain-  MacMahon, 
tiff  under  the  name  of  "  The  Canadian  Bookseller,"  and 
&Ye  making  use  of  it  as  against  the  right  so  acquired. 

Both  the  journals  are  published  in  the  interest  of  the 
trade.    Even  the  witnesses  called  by  the  defendants  say  it  • 
is  in  the  interest  of  the  trade  they  are  published. 

The  evidence  before  me  makes  it  quite  clear  that,  to 
those  who  are  not  in  the  constant  habit  of  seeing  the  two 
journals,  and  paying  particular  attention  to  the  two  titles, 
there  is  much  difficulty  in  distinguishing  between  them. 
Mr.  Brown,  who  has  been  connected  with  a  book  and  pub- 
lishing business  for  some  years,  said  that  on  one  occasion, 
after  the  defendants  had  changed  the  name  from  "  Books 
and  Notions  "  to  "  The  Canada  Bookseller  and  Stationer," 
he  had  furnished  them  with  some  information ;  that 
although  at  the  time  he  furnished  the  information  he  took 
both  publications,  he  did  not  know  exactly  the  name  of 
the  journal  to  which  it  was  furnished,  although  he  intend- 
ed, as  he  said,  to  furnish  it  to  the  journal  published  by  the 
defendants  ;  but  he  stated  that  if  he  were  called  upon, 
without  looking  at  the  journals  themselves,  to  say  which 
was  published  by  the  defendants,  whether  The  Canadian 
Bookseller  "  or  "  The  Canada  Bookseller  and  Stationer,"  he 
could  not  for  the  moment  have  told.  And  a  witness  on 
behalf  of  the  defendants — Mr.  Hornibrook — says,  that  to 
one  who  is  not  familiar  with  both  publications,  they  might 
easily  be  mistaken.  In  fact  that  is  the  testimony  of  a 
good  many  witnesses  who  were  called  during  the  trial. 

The  legal  question  which  has  been  raised  by  Mr. 
LeVesconte,  I  will  consider  after  examining  the  authori- 
ties he  has  cited,  and  which  I  have  not  had  an  opportunity 
of  seeing. 

[Afterwards,  on  November  9th,  1895,  his  Lordship  gave 
judgment  as  follows  : — ] 

Since  the  trial  I  have  had  an  opportunity  of  examining 
the  authorities. 

Mr.  LeVesconte  urged  that  because  no  fraud  was  shewn 
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Judgment,  jj^  using  the  name  they  did,  they,  the  defendants,  should 
MacMahon,  not  be  restrained.  A  like  ground  was  urged  in  Clement 
V.  Maddich,  1  GifF.  98,  which  was  thus  met  by  Stuart, 
V.  C.  :  "  This  is  an  application  in  support  of  the  right  to 
property.  It  has  been  argued  on  behalf  of  the  defendants 
that  unless  a  fraudulent  intention  is  made  out,  the  plain- 
tiffs are  not  entitled  to  an  injunction.  *  *  *  The 
defendants'  whole  case  appears  to  rest  on  the  fact  that  they 
intended  to  commit  no  fraud  ;  that  they  had  no  fraudulent 
intention  in  adopting  the  words  '  Bell's  Life,'  and  thought 
that  by  prefixing  the  word  '  Penny '  to  the  title,  they  had 
sufficiently  warned  the  public  that  they  were  not  purchas- 
ing the  plaintiffs'  paper.  But  the  absence  of  fraudulent 
intention  is  no  defence  against  an  application  to  the  Court 
for  an  injunction  by  the  person  whose  property  has  been 
injured." 

The  plaintiff  proved  a  circulation  of  from  800  to  1,400 
copies  of  his  journal  and  that  he  was  paid  for  most  of  the 
advertising  appearing  therein,  and  that  his  journal  circu- 
lated in  the  trade  and  was  sent  to  the  libraries. 

In  addition  to  the  evidence  already  referred  to  as  shew- 
ing that  the  name  adopted  by  the  defendants  is  so  like  the 
plaintiff's  that  it  is  not  easily  distinguished  from  it,  there 
is  the  fact  that  letters  intended  for  the  defendants  were  by 
reason  of  the  similarity  of  the  names  of  the  two  publica- 
tions delivered  by  the  post  office  officials  to  the  plaintiff. 

There  is,  therefore,  every  probability  of  the  plaintiff 
being  injured  by  the  public  being  deceived  and  in  order  to 
protect  the  plaintiff's  rights  of  property  in  the  name  of  his 
journal,  he  is,  I  consider,  entitled  to  an  injunction  restrain- 
ing the  defendants  from  using  the  word  "  Canada "  or 
.  "  Canadian  "  in  conjunction  with  the  word  "  Bookseller  " 
in  his  publication. 

I  refer  to  the  following  cases  where  injunctions  were 
granted  :  Prowett  v.  Mortimer,  2  Jur.  N.  S.  414,  where  the 
proprietors  of  the  newspaper  "  The  John  Bull  and  Britan- 
nia," were  held  entitled  to  restrain  the  proprietors  of  "  The 
True  Britannia  " ;  Ingram  v.  Stiff,  5  Jur.  N.  S.  947,  "  The 
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London  Journal "  restrained  "  The  London  Daily  J ournal  "  ;  Judgment. 
Corns  V.  Griffiths,  W.  N.  1873,  p.  93  (the  facts  not  being  MacMahon, 
unlike  those  disclosed  in  the  present  case),  where  proprie- 
tors  of  "  The  Iron  Trade  Circular — Rylands,"  were  held 
entitled  to  an  injunction  restraining  a  publication  called 
"  The  Iron  Trade  Circular,  edited  by  Samuel  Griffith."  So 
in  the  American  Grocer  Publishing  Association  v.  The 
Grocer  Fuhlishing  Co.,  32  N.  Y.  (Hun)  398,  it  was  held 
that  the  plaintiff  was  entitled  to  an  injunction  restraining 
the  defendant  from  the  publication  of  any  paper  called  the 
"Grocer,"  or  the  "American  Grocer,"  as  it  had  acquired  a  pro- 
prietary right  to  that  name.  See  also  other  cases  where 
injunctions  granted  cited  in  Sebastian  on  Trade  Marks, 
2nd  ed.,  pp.  320-1. 

Dale  V.  Smith,  W.  N.  1882,  p.  145,  makes  against  instead 
of  being  an  authority  in  favour  of  the  defendants  here. 
The  defendants  in  that  case  had  been  publishing  a  jour- 
nal under  a  name  colourably  differing  from  that  of  the 
plaintiff's  journal ;  but  a  few  days  after  the  motion  for  an 
injunction  was  made  (which  motion  was  ordered  to  stand 
over  till  the  trial),  the  defendants  notified  the  plaintiffs 
that  they  would  not  publish  a  journal  under  that  title 
thereafter ;  and  it  was  held  by  the  Court  of  Appeal  that 
after  such  notice,  the  plaintiffs  were  not  entitled  to  an 
injunction.  See  the  opinion  of  Lord  Coleridge,  C.  J.,  in 
Borthwich  v.  The  Evening  Post,  37  Ch.  D.,  at  p.  458  ;  and 
also  Merchants  BanJdng  Co.  of  London  v.  Merchants 
Joint  Stock  Bank,  9  Ch.  D.  560. 

The  plaintiff  is  entitled  to  an  injunction  restraining  the 
defendants  from  using  the  word  "  Canada"  or  "  Canadian" 
conjointly  with  the  word  "  Bookseller  "  as  a  title  of  their 
journal. 

The  defendants  must  pay  the  plaintiff's  costs  of  suit. 
If  the  plaintiff  desires  a  reference  as  to  damages  the 
reference  will  be  to  the  Master. 

The  defendants  moved  before  the  Divisional  Court  of 
the  Chancery  Division  by  way  of  appeal  from  the  above 
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Argument,  judgment  upon  the  ground  among  others  that  the  words 
"  Canada  "  or  "  Canadian  "  cannot  be  monopolized  by  any- 
one to  the  exclusion  of  others  ;  that  the  plaintiff  had  no 
exclusive  proprietary  right  to  the  use  of  the  name  which 
he  had  adopted  for  his  publication,  and  that  the  name 
adopted  by  the  defendants  for  their  journal  was  one  which 
was  truly  descriptive  and  truly  and  correctly  set  forth 
the  business  in  the  interests  of  which  their  journal  was 
published. 

The  motion  was  argued  on  December  I7th,  1895,  before 
Boyd,  C,  and  Eobertson,  J. 

C.  Robinson,  Q.  C,  for  the  defendants.  There  is  no 
charge  and  certainly  no  evidence  of  fraud  :  Thompson  v. 
Montgomery,  In  re  Joule's  Trade  Marks,  41  Ch.  D.  35. 
If  we  may  call  our  publication  "  The  Bookseller/'  can  we 
not  call  it  "  The  Canadian  Bookseller  ?  "  There  is  no  evi- 
dence that  we  intended  to  pass  off  our  journal  as  theirs, 
unless  it  is  assumed  from  the  similarity  of  name :  Red- 
dawa,y  v.  Banhayn,[lSd5]  1  Q.  B.  286. — [Boyd,  C,  referred 
to  Robinson  v.  Bogle,  18  O.  R.  387.] — What  is  descriptive 
is  common  to  the  world.  So  long  as  the  name  is  a  true 
description  of  the  article,  you  cannot  be  prevented  from 
using  it :  Canal  Co.  v.  Clarke,  13  Wall.  311  ;  Borthtuick  v. 
The  Evening  Post,  37  Ch.  D.  449 ;  Robinson  v.  Bogle,  18 
O.  R.  387.  Many  of  the  cases  turn  upon  fraud — the  pre- 
sence of  deliberate,  intentional  fraud :  American  Grocer 
Publishing  Association  v.  The  Grocer  Publishing  Co.,  32 
N.  Y.  (Bun)  398  ;  Hendriks  v.  Montagu,  17  Ch.  D.  638  ; 
Merchants  Banking  Go.  of  London  v.  Merchants  Joint 
Stock  Bavk,  9  Ch.  D.  560  ;  Brooklyn  White  Lead  Co.  v. 
Masury,  25  Barb.  416  ;  The  Free  Fishers  and  Dredgers  of 
Whitstable  v.  Elliott,  4  Times  L.  R.  273  ;  Koehler  v.  San- 
ders, 55  N.  Y.  (Hun)  48 ;  Bradbury  v.  Beeton,  39  L.  J. 
Ch.  57;  Bell  v.  Locke,  8  Paige  (Ch.  R.)  74;  Duniiuay 
Publishing  Co.  v.  The  North-  West  Printing  and,  Publishing 
Co.,  11  Greg.  322.  This  case  fails  (1)  because  "  Canada  "  is 
simply  descriptive  of  country;  (2)  "bookseller"  is  simi- 
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larly  simply  descriptive  of  business  carried  on  in  it ;  (3)  Argument, 
the  plaintiff  admits  he  has  suffered  nothing. 

LeVesconte,  on  same  side.  We  have  an  office  in  New 
York  and  in  London,  England,  as  well  as  here.  The 
word  "  Dominion  "  would  not  indicate  abroad  what  country 
was  meant.  We  publish  our  name  on  our  book,  and  refer 
to  our  Montreal  and  Toronto  offices. 

Kappele  &  Bicknell,  for  the  plaintiff.  Trade  issues  and 
trade  marks  are  two  different  things.  The  point  is,  have 
the  plaintiffs  acquired  by  user  a  right  to  the  name  as  de- 
scriptive of  the  journal  they  are  publishing  ?  Whether 
there  were  "  Booksellers  "  in  other  countries  or  not  makes 
no  difference,  for  trade  names  are  territorial.  The  question 
was  one  of  title  acquired  by  user.  The  defendants  are 
likely  to  get  advertisements  sent  to  "  The  Canada  Book- 
seller "  and  intended  for  us. 

Robinson,  in  reip] J.  No  doubt  so  long  as  the  plaintiff 
alone  was  publishing  the  paper  the  name  was  identified 
with  him. 

February  26th,  1896.    The  judgment  of  the  Court  was 
delivered  by 

Boyd,  C.  :— 

The  appeal  in  this  case  is  against  the  judgment  which 
forbids  the  defendant  to  use  "  Canada  "  or  "  Canadian  "  in 
conjunction  with  the  word  "Bookseller,"  as  a  title  of  the 
journal  published  by  the  defendants.  The  plaintiff's  paper 
is  called  "  The  Canadian  Bookseller,"  and  this  his  company 
has  published  for  some  seven  years.  The  "  get-up  "  of  the 
two  periodicals  is  very  distinguishable  ;  fraud  is  not  alleged 
or  proved  ;  the  plaintiff's  case  is  rested  on  the  confusion 
which  will  arise  from  the  similarity  of  the  names,  and  that 
probable  loss  will  ensue  to  the  plaintiff.  I  have  been  in 
much  doubt  as  to  the  correctness  of  the  decision,  but  after 
much  consideration  I  do  not  think  it  can  be  upheld.  Two 
elements  must  co-exist  in  a  case  of  this  kind  where  the 
inhibition  is  with  regard  to  the  use  of  a  common  geogra- 
phical name ;  first,  the  publication  must  have  been  such  as 
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Judgment,  to  connect  the  proprietor  with  the  publication  in  the  mind 
Boyd,  C.  of  the  trade  or  community  interested.  That  is  well  proved 
in  this  case ;  there  has  been  a  long  enough  user  to  give  the 
plaintiff  a  locus  standi  in  Court,  if  the  other  essential  has 
been  satisfied.  That  is,  in  the  case  of  a  geographical  name, 
has  there  arisen  in  connection  with  such  prior  user  some 
secondary  meaning  attributable  to  the  epithet  which  m 
sought  to  be  appropriated, — some  secondary  meaning  con- 
noting character  or  quality  of  the  product  ? 

Now,  this  title  "Canadian"  in  connection  with  "Book- 
seller," does  not  mean,  so  far  as  I  read  the  evidence,  any 
special  kind  of  periodical  or  publication,  but  just  asserts 
the  fact  that  this  particular  print,  "  The  Bookseller,"  is  a 
Canadian  publication.  Canadian,"  as  here  used,  carries 
no  more  than  its  merely  topical  or  geographical  meaning, 
and  does  not  suggest  any  different  notion  to  those  who 
take  or  read  the  paper. 

All  the  evidence  is  rather  to  shew  that  the  significant 
title  was  "  The  Bookseller  " — that  and  nothing:  more — and 
that  the  plaintiffs  were  associated  in  the  mind  of  the  public 
with  that  journal  as  its  publishers. 

In  a  word,  "  Canadian  "  is  not  used  by  the  plaintiff  to 
identify  or  characterize  some  special  Jiterary  or  business 
product  provided  by  him,  but  merely  to  designate  the  fact 
that  his  journal  is  published  in  and"  relates  to  Canada^ 
Now,  it  is  pretty  clear  law  that  a  man  cannot  have  mono- 
poly or  property  in  a  geographical  name  as  such  ;  though 
there  may  be  exceptional  cases,  where  the  local  meaning- 
has  developed  into  an  attribute  of  quality  attaching  to  the 
product,  and  in  these  the  Court  will  act  to  prevent  fraud- 
ulent invasion  of  the  fiist  comer's  rights.  Such  an  excep- 
tion was  the  famous  "  Stone  ale  "  case,  Montgomery  v. 
Thompson,  [1891]  A.  C.  217,  and  such  another  case  was 
the  Glenfield  Starch  Case,  in  which  Lord  Westbury  said  the 
name  "  Glenfield  "  had  acquired  a  secondary  signification  or 
meaning  in  connection  with  a  particular  manufacture ;  in 
short,  it  had  become  the  trade  denomination  of  the  starch 
made  by  the  appellants  :  Wotherspoon  v.  Currie,  L.  R.  5 
H.  L,,  at  p.  521. 
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This  element  is  also  adverted  to  by  Chitty,  J.,  in  the  Judgment. 
Castle  Albion  case,  where  it  is  said :  "  Assuming  that  in  Boyd,  G. 
point  of  law  it  is  competent  for  the  plaintiff  to  claim  an 
exclusive  right  to  this  title  or  term,  he  can  only  do  so  by 
establishing  incontrovertibly  the  proposition  that  the  term 
has  by  general  user  came  to  be  used  in  a  secondary  sense 
as  an  equivalent  for  and  to  denote  exclusively  his  own 
goods :  Schove  v.  Schmincke,  33  Ch.  D.  551. 

The  term  "  Canadian  "  is  the  only  thing  struck  at  by  the 
judgment.  There  is  no  cross-appeal,  even  if  that  would 
avail  as  to  the  rest  of  the  name  used  by  the  plaintiff  and 
defendant  in  common  ;  and  as  this  word  "  Canadian  "  is  a 
geographical  term,  I  think  the  evidence  does  not  go  far 
enough  to  justify  the  granting  of  an  injunction. 

But  while  the  action  is  dismissed,  I  would  give  no  costs. 
The  defendant  chose  a  name  which  was  almost  an  echo  of 
the  plaintiff's  and  his  reasons  for  doing  so  are  not  very 
cogent.  He  might  easily  have  differentiated  in  many  ways 
so  as  not  to  provoke  comments  and  suggest  suspicions  as 
to  why  he  so  closely  imitated  the  name  so  long  used  by  the 
plaintiff  Of  late  cases  1  would  note  :  Reddaway  v.  Ban- 
ham,  [1895]  1  Q.  B.  286  ;  and  Saunders  v.  Sun  Life  Assur- 
ance Co,  of  Canada,  [1894]  1  Ch.  537. 

A.  H.  F.  L, 
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Ri£  Kerr  and  CouiNty  of  Lambton. 

Municipal  Corporations^ — County  By-law — Guaranteeing  Debentures  of 
Town — Assent  of  Electors — By-law  of  Town — Time  of  Passing — Form 
of  By-law — Guaranty— Liability. 

The  assent  of  the  electors  is  not  required  to  make  valid  a  by-law  of  the 
council  of  a  county  corporation,  passed  under  sec.  511,  sub-sec.  2,  of 
the  Consolidated  Municipal  Act,  1892,  guaranteeing  the  debentures  of 
a  municipality  within  the  county. 

At  the  time  such  a  county  by-law  was  passed,  the  by-law  of  the  minor 
municipality  authorizing  the  issue  of  the  debentures  had  not  been 
finally  passed,  but  had  been  provisionally  adopted  and  had  received  the 
assent  of  the  electors,  in  accordance  with  sec.  293,  and  the  form 
that  the  guaranty  of  the  county  was  to  take  was  such  that  it  could  not 
actually  be  given  until  after  the  final  passing  of  the  by-law  of  the 
minor  municipality  : — 

Held,  that,  under  the  circumstances,  the  county  by-law  was  not  prema- 
turely passed. 

The  by-law  in  question  enacted:  (1)  that  the  corporation  "do  hereby 
guarantee  the  due  payment  of  the  debentures,"  etc.  ;  (2)  that  upon 
each  debenture  should  be  written  ' '  payment  hereof  guaranteed  by  the 
corporation  of  the  county,"  etc.  ;  (3)  that  the  warden  and  clerk  should 
sign  and  seal  such  guaranty  on  each  debenture  ;  (4)  that  when  so 
signed  the  corporation  should  be  liable  to  the  holders  of  the  debentures 
and  responsible  for  the  due  payment  thereof  : — 

Held,  that  the  by-law  did  not  impose  upon  the  county  corporation  any 
greater  liability  than  that  of  guarantors. 

Statement.  APPLICATION  by  a  ratepayer  to  quash  a  by-law  of*  the 
municipal  council  of  the  corporation  of  the  county  of 
Lambton,  entitled  "  A  by-law  to  guarantee  the  payment  of 
certain  debentures  and  coupons  attached,  to  be  issued  by 
the  corporation  of  the  town  of  Petrolia  under  a  by-law  of 
the  said  corporation  provisionally  passed  on  the  18th  day 
of  November,  A.D.  1895,  and  which  will  be  finally  passed 
on  the  24th  day  of  February,  1896." 

The  county  by-law  was  passed  on  the  31st  January, 
1896,  and  was  as  follows : — 

"  Whereas  the  municipal  council  of  the  town  of  Petrolia, 
on  the  18th  day  of  November,  1895,  provisionally  passed  a 
certain  by-law  entitled  '  A  by-] aw  of  the  corporation  of 
the  town  of  Petrolia  to  authorize  the  construction  of  a 
system  of  waterworks  in  and  for  the  said  town,  and  for 
that  purpose  to  raise  by  wa}^  of  loan  on  the  security  of 
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debentures  of  said  corporation  the  sum  o£  $172,000/  and  Statement, 
which  said  by-law  was  submitted  to  the  vote  of  the  elec- 
tors of  said  town  on  the  24th  day  of  January,  1895,  and 
carried,  and  will  be  finally  passed  on  the  24th  day  of  Feb- 
ruary, 1896. 

And  whereas  it  is  intended  to  convey  the  water  to  be 
used  from  some  source  a  considerable  distance  from  the 
town  of  Petrolia,  throuo^h  a  considerable  section  of  the 
county  of  Lambton. 

And  whereas  the  corporation  of  the  said  county,  in  view 
of  the  circumstances  aforesaid,  have  agreed  with  the  cor- 
poration of  the  town  of  Petrolia  to  guarantee  the  due  pay- 
ment of  the  said  debentures  and  the  said  coupons  of 
interest  upon  maturity  thereof  respectively. 

Be  it  therefore  enacted  by  the  corporation  of  the  county 
of  Lambton,  through  the  council  thereof,  pursuant  to  the 
statute  in  that  behalf  : 

First.  That  the  said  corporation  do  hereby  guarantee 
the  due  payment  of  the  debentures  and  coupons  to  be 
issued  as  aforesaid,  under  the  said  in  part  recited  by-law, 
according  to  the  terms  of  the  said  debentures  and  coupons 
respectively. 

Second.  That  upon  each  of  the  said  debentures  and 
coupons  shall  be  written  or  printed  the  following  form  of 
such  guaranty  :  '  Payment  hereof  guaranteed  by  the  cor- 
poration of  the  county  of  Lambton  under  by-law  passed 
the  31st  day  of  January,  A.D.  1896.' 

Third.  The  warden  of  the  said  county  is  hereby  author- 
ized and  directed  to  sign  the  said  guaranty  on  each  of 
said  debentures  and  coupons  on  behalf  of  said  corporation, 
and  the  clerk  of  the  said  corporation  is  hereby  authorized 
and  directed  to  countersign  the  same  respectively  and  affix 
the  corporate  seal  of  the  said  county. 

Fourth.  When  so  signed  and  countersigned  the  said 
corporation  shall  be  liable  to  the  holder  or  holders  of  the 
said  debentures  and  coupons,  and  responsible  for  the  due 
payment  thereof  at  the  time  and  place  named  therein 
respectively." 
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Argument.      The  application  was  heard  by  Meredith,  C.  J.,  in  Court, 
on  the  27th  March,  1896.    The  grounds  of  the  motion  and 
the  arguments  of  counsel  are  referred  to  in  the  judgment. 
Aylesiuorth,  Q.  C,  for  the  applicant. 
Shepley,  Q.  C,  for  the  corporation. 

March  28,  1896.    Meredith,  C.  J.  :— 

Application  by  a  ratepayer  to  quash  a  by-law  passed  by 
the  municipal  council  of  the  corporation  of  the  county  of 
Lambton  for  guaranteeing  the  debentures  of  the  munici- 
pality of  the  town  of  Petrolia — a  municipality  within  the 
county. 

The  first  objection  to  the  by-law  is  that  the  assent  of 
•  the  electors  of  the  county  to  it  was  requisite  to  its  valid- 
ity, and  that  it  was  passed  without  that  assent  having 
been  obtained. 

The  section  of  the  Consolidated  Municipal  Act,  1892, 
giving  to  county  councils  the  power  to  pass  by-laws  for 
the  purpose  for  which  the  by-law  in  question  was  made 
is  sec.  511,  sub-sec.  2,  and  it  enables  such  councils  to 
make  by-laws  : 

"  2.  For  guaranteeing  debentures  of  any  municipality 
within  the  county,  as  the  council  may  deem  expedient." 

It  is  manifest  that  the  power  thus  conferred  is  unfet- 
tered by  any  restriction  or  condition,  unless  it  is  to  be 
found  elsewhere  in  the  statute  ;  but  it  is  said  that  the 
combined  effect  of  sees.  34^0,  344,  and  857  is  to  require 
the  municipality  to  provide  for  every  obligation  or  lia- 
bility, absolute  or  contingent,  which  it  has  authority  to  enter 
into  or  incur,  by  the  rates  of  the  current  year,  or  out  of 
funds  in  hand  available  for  the  purpose,  or,  if  that  be  not 
done,  to  obtain  the  assent  of  the  electors  to  the  entering 
into  the  obligation  or  incurring  the  liability,  in  accordance 
with  the  provisions  of  sec.  293,  and  that  the  liability 
to  be  incurred  under  sub-sec.  2  of  sec.  511  forms  no  excep- 
tion to  this  general  rule. 

Whatever  may  be  the  true  scope  and  effect  of  these  pro- 
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visions  of  the  Act,  1  do  not  think  that  the  latter  con  ten-  Judgment, 
tion  of  the  applicant  is  well  founded.  Meredith, 

The  provisions  of  sec.  340  do  not  appear  to  me  to  be  ^-J- 
applicable  to  such  a  liability  as  is  authorized  to  be 
created  under  the  powers  of  sub-sec.  2  of  sec.  511.  The 
debts  which  sec.  340  deals  with  are  debts  in  respect  of 
which  a  rate  is  required  to  be  settled  for  the  payment 
of  the  principal  and  interest  and  which  is  to  be  raised 
annually  during;'  the  currency  of  the  debentures  for  pay- 
ment of  them  at  maturity.  These  requirements  have 
plainly,  I  think,  no  application  to  such  a  by-law  as  that  in 
question,  and  would  involve  the  necessity  of  the  raising  by 
Petrolia  of  enough  in  each  year  to  provide  for  the  pay- 
ment of  its  debentures  and  the  county  council  levying  a 
like  rate  for  the  payment  of  the  debt  and  interest — a  pro- 
ceeding which,  it  appears  to  me,  would  be  wholly  unneces- 
sary and  not  to  have  been  contemplated  by  the  Legis- 
lature. 

Nor  is  the  liability  created  by  the  by-law  within  the 
provisions  of  sec.  844,  which  by  its  terms  is  made  ap- 
plicable to  by-laws  for  raising  upon  the  credit  of  the 
municipality  any  money  not  required  for  its  ordinary  ex- 
penditure and  not  payable  within  the  same  municipal  year 
— words  applicable,  I  think,  to  the  raising  by  the  munici- 
pality for  its  own  purposes,  and  those  only,  of  moneys 
required  by  it  for  such  purposes. 

Evidence  that  the  view  I  take  is  the  correct  one  is,  I 
think,  found  in  sec.  634,  which  deals  with  the  powers 
of  municipal  councils  as  to  railways,  one  of  which  is  to 
pass  by-laws  for  indorsing  or  guaranteeing  the  payment 
of  any  debenture  to  be  issued  by  any  railway  company  to 
which  certain  Acts  are  applicable  (sub-sec.  1),  and  in 
such  a  case  provision  is  made  that  the  by-law  for  that 
purpose  is  to  provide  for  assessing  and  levying  from  time 
to  time  upon  the  whole  ratable  property  of  the  munici- 
pality a  sufficient  sum  to  discharge  the  debt  or  engage- 
ment so  contracted  (sub-sec.  2),  and  by  sub-sec.  5  the 
assent  of  the  electors  of  the  municipality  to  the  by-law 
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Judgment,       required  as  a  condition  precedent  to  the  incurring  of 

Meredith,    such  a  liability. 

CJ.  Where  in  the  same  Act  one  finds  provisions  deaiing  with 

a  similar  kind  of  obligation  or  liability  which  a  munici- 
pality is  permitted  to  enter  into  or  incur  in  regard  to  dif- 
ferent classes  of  corporate  bodies,  and  the  exercise  of  the 
one  power  is  safeguarded  by  the  enactment  of  provisions 
requiring  the  assent  of  the  electors  to  the  obligation  being 
entered  into  or  the  liability  incurred,  and  the  other  is  not, 
cogent  evidence  is  afforded  that  in  the  latter  case  the  safe- 
guard was  not  intended  to  be  required  as  a  condition  pre- 
cedent to  the  exercise  of  the  powers  conferred. 

Sub-section  2  of  sec.  341  and  the  exception  of  by- 
laws for  a  work  payable  entirely  by  local  assessment  con- 
tained in  sec.  344  lead  to  the  same  conclusion.  By  the 
former  of  these  provisions  every  municipal  council,  except 
a  county  one,  is  given  power,  in  order,  as  sub-sec.  2 
says,  "  to  facilitate  the  negotiation  of  debentures  issued 
thereunder  (i.e.,  under  by-laws  for  works  payable  by  local 
assessment)  and  add  to  their  commercial  value,"  to  "  declare 
that  the  debt  to  be  created  on  the  security  of  the  special 
rate  settled  by  the  by-law  is  further  guaranteed  by  the 
municipality  at  large."  The  Legislature  by  these  provi- 
sions enabled  the  municipal  councils  of  a  township,  city, 
town,  or  incorporated  village  to  guarantee  the  payment  of 
debts  created  on  the  security  of  special  rates  u})on  parts  of 
the  ratable  property  within  the  municipality  without  having 
to  obtain  the  assent  of  the  electors  to  their  doing  so,  and 
when  the  like  power  was  subsequently  given  to  county 
councils,  one  would  naturally  expect  that  no  restriction 
upon  the  exercise  of  the  power  that  was  not  deemed  neces- 
sary in  the  case  of  the  bodies  first  invested  with  it  would 
be  imposed  in  the  case  of  counties. 

It  may  well  be,  I  think,  that,  having  regard  to  the  man- 
ner in  which  the  debenture  debts  of  the  municipalities  of 
the  Province,  at  least  to  creditors  other  than  the  Province 
itself,  had  been  met,  the  Legislature  deemed  that  little  or 
no  risk  of  being  called  upon  to  pay  through  default  of  the 
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principal  debtor  was  likely  to  be  incurred  by  the  guaran-  Judgment, 
teeing  municipalities.  Meredith^ 

Another  instance  of  this  confidence  in  the  solvency  of 
not  minor  municipalities  only  but  of  sections  of  them,  is  to 
be  found  in  the  drainage  provisions  of  the  Municipal  Act, 
and  still  another  in  the  case  of  debts  of  public  school  sec- 
tions under  the  provisions  of  the  Public  Schools  Act. 

There  is  nothing,  I  think,  in  the  decision  of  my  brother 
Rose  in  the  case  referred  to  by  Mr.  Aylesworth,  Re  Carpen- 
ter and  Toivnshij')  of  Barton,  15  0.  R.  55,  which  is  opposed 
to  my  view  of  the  effect  of  the  legislation  I  have  to  deal 
with  in  this  case.  In  that  case  the  obligations  which  the 
municipalities  had  entered  into  were  obligations  of  their 
own,  and  for  the  meeting  of  which  it  w^as  their  duty  to  pro- 
vide funds  within  tbe  current  municipal  year  or  by  means 
of  a  by-law  passed  with  the  assent  of  the  electors,  and  there 
was  not,  as  in  this  case  there  is,  a  provision  in  the  statute 
authorizing  the  doing  of  the  very  act  which  the  council  has 
done,  nor  were  the  other  considerations  which  I  have  men- 
tioned applicable  to  that  case. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  by- 
law in  question  did  not  require  the  assent  of  the  electors. 

It  was  further  objected  that,  inasmuch  as  the  Petrolia 
by-law  had  not  been  finally  passed  by  the  council  of  that 
municipality,  although  it  had  been  provisionally  adopted 
and  had  received  the  assent  of  the  electors  in  accordance 
with  the  provisions  of  sec.  293,  'at  the  time  the  county 
by-law  was  made,  the  latter  was  premPoturely  passed  and 
is  therefore  invalid. 

It  is  unnecessary  to  decide  what  force  there  would  have 
been  in  the  objection  had  the  county  by-law  been  passed 
before  the  Petrolia  by-law  had  been  assented  to  by  the 
electors  of  the  municipality  ;  but  I  am  of  opinion  that,  in 
the  circumstances  of  the  present  case,  the  objection  taken 
is  untenable.  The  liability  which  the  county  was  under- 
taking was  with  reference  to  a  definite  scheme,  the  ex- 
tent of  the  debt  to  be  guaranteed,  the  object  for  which  it 
was  to  be  created,  the  mode  of  payment  of  it  and  of  the 
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Judgment,  interest  of  it,  and  the  means  by  which  the  debt  (principal 
Meredith,  and  interest)  was  to  be  provided  for,  had  all  been  deter- 
mined  upon,  and  everything  had  been  done  except  the  final 
passing  by  the  council  of  Petrolia  of  their  by-law,  and  the 
provision  of  the  county  by-law  that  the  form  its  guaranty 
was  to  take  was  an  indorsement  of  the  guaranty  on  the 
debentures  of  Petrolia,  which  could  issue  only  after  the 
final  passing  of  the  by-law  of  that  municipality;  I  see 
nothing  in  the  language  of  the  statute,  nor  upon  principle 
is  there  anything,  which,  in  my  judgment,  prevents  the 
power  of  the  county  council  being  validly  exercised  under 
these  circumstances ;  to  hold  otherwise  would,  I  think, 
render  the  operation  of  the  Act  highly  inconvenient,  when 
it  is  borne  in  mind  that  meetings  of  county  councils  are 
usually  held  at  long  intervals  and  that  the  holding  of 
special  meetings  is  attended  with  very  considerable  expense 
to  the  ratepayers  and  some  inconvenience  to  the  members. 

It  was  further  objected  that  the  by-law  purported  to 
impose  upon  the  county  corporation  a  greater  liability  than 
was  authorized,  that  of  guarantors,  and  to  make  it  liable 
directly  for  the  payment  of  the  debentures  ;  but  I  do  not 
think  that  that  is  the  fair  meaning  of  the  by-law;  the 
form  in  which  the  corporation  is  to  evidence  its  contract  is 
given,  and  that  is  unobjectionable  ;  the  words  which  follow 
as  to  the  liability  of  the  corporation,  read  in  connection 
with  the  form  which  its  obligation  is  to  take,  do  not 
enlarge  the  liability  beyond  that  of  guarantors,  and  is  no 
more  than  a  promise  to  be  answerable  or  to  be  charged 
with  the  obligation  with  which  the  Petrolia  corporation  is 
primarily  chargeable. 

All  the  objections  to  the  by-law,  in  my  opinion,  there- 
fore, fail.  Even  had  I  entertained  some  doubt  as  to  its 
validity,  I  should,  in  the  exercise  of  my  discretion,  have 
refused  to  quash  the  by-law. 

The  motion  is  refused  with  costs. 

E.  B.  B. 
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[CHANCERY  DIVISION.] 

The  Corporation  of  the  Township  of  Morris  v.  The 
Corporation  of  the  County  of  Huron. 

Statutes — Repeal  of  Act — Exception — Interpretation  Act — Gon.  Mun.  Act, 
1892,  55  Vict.  ch.  42,  sec.  533a  {0.)—57  Vict.  cli.  50,  sec.  U  {0.)— 
Construction  of. 

Section  14  of  the  Municipal  Amendment  Act,  1894,  57  Vict.  ch.  50  (0.), 
must  be  read  with  sec.  8,  sub-sees,  43  and  48  of  the  Interpretation  Act, 
R.  S.  O.  ch.  I,  and  so  read,  rights  of  action  accrued  at  the  passing  of  the 
former  Act  are  not  affected  thereby. 

On  the  29th  of  April,  1893,  a  township  corporation  obtained  an  award 
against  a  county  corporation  under  sec.  533a  of  the  Consolidated  Muni- 
cipal Act,  1892,  for  part  of  the  cost  and  maintenance  of  certain  bridges 
expended  by  them,  and  while  an  appeal  against  the  award  was  before 
the  Court  of  Appeal,  the  57  Vict.  ch.  50  (0.),  repealing  sec.  533cfc  was 
passed  : — 

Held,  that  there  was  no  "  arbitration  pending  "  by  reason  of  the  appeal 

at  the  time  of  the  passing  of  the  repealing  Act. 
The  plaintiffs  were  held  entitled,  notwithstanding  the  repeal  of  sec.  533a. 

(0. ),  to  recover  the  proportionate  amount  paid  or  agreed  to  be  paid  by 

them,  from  the  commencement  of  1893  to  the  date  of  the  passing  of  the 

repealing  Act. 
Judgment  of  Meredith,  C.J.,  26  O.R.  689,  varied 

This  was  an  action  to  recover  the  cost  of  the  mainten-  Statement, 
ance  of  certain  bridges. 

The  corporation  of  the  township  of  Morris,  under  sec- 
tion 533a  of  the  Consolidated  Municipal  Act,  1892,  had 
an  arbitration  with  and  obtained  an  award  against  the 
county  of  Huron  for  part  of  the  cost  of  the  maintenance 
'of  these  bridges. 

The  action  was  tried  at  Goderich,  before  Meredith,  C.  J., 
without  a  jury,  on  May  8th,  1895. 

The  learned  Chief  Justice  found  that  notwithstanding 
the  repeal  of  sec.  533a  by  sec.  14  of  57  Vict.  ch.  50  (0.), 
the  township  was  entitled  to  recover  the  amount  so 
expended  up  to  the  1st  of  September,  1894,  and  he  accord- 
ingly entered  judgment  for  the  plaintiffs. 

The  judgment  is  reported  in  26  O.  R.  689,  where  the 
facts  are  fully  stated. 

From  this  judgment  the  defendants  appealed  on  the 
grounds :  (1)  that  the  judgment  was  erroneous  and  con- 
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Statement,  trary  to  law,  in  that  an  improper  conytruction  was  placed 
upon  the  statutes  in  question  ;  (2)  that  according  to  the 
proper  construction  of  the  said  statutes,  the  plaintiffs  were 
not  entitled  to  recover  at  all,  and  the  action  should  have 
been  dismissed. 

The  plaintiffs  also  appealed  upon  the  grounds  :  1.  That 
the  judgment  improperly  construed  the  statutes  in  ques- 
tion, in  that  it  limited  the  plaintiffs'  right  to  contribu- 
tion upon  the  award  sued  upon  to  the  date  of  the  coming 
into  force  of  the  Act  repealing  section  533a  of  the  Con- 
solidated Municipal  Act  under  which  the  award  was 
made ;  2.  That  upon  the  proper  construction  of  the  said 
statutes,  the  plaintiffs  were  entitled  to  judgment  as  if  the 
said  repealing  Act  had  not  been  passed,  or  were  entitled 
to  judgment  for  contribution  in  respect  of  all  expenditures 
made  by  them  in  pursuance  of  contracts  entered  into  or 
obligations  incurred  before  the  date  of  the  cominoj  into 
force  of  the  said  repealing  Act,  and  judgment  should  have 
been  given  accordingly. 

On  January  23rd,  1896,  before  a  Divisional  Court  com- 
posed of  Armour,  C.  J.,  Falconbridge  and  Street,  J  J., 
Garroiv,  Q.  C,  supported  the  defendants'  motion  and  shewed 
cause  to  the  plaintiffs. 

Aylesworth,  Q.  C,  and  Dickenson,  contra. 

The  arguments  and  cases  cited  sufficiently  appear  in  the 
judgment  appealed  from. 

March  3rd,  1896.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  award  herein  was  made  on  the  29  th  day  of  April, 
1893,  under  the  provisions  of  53  Vict.  ch.  50,  sec.  30,  form- 
ing section  533a  of  the  Consolidated  Municipal  Act,  1892, 
and  an  appeal  against  the  award  was  heard  before  Ferguson, 
J.,  who  dismissed  the  same,  and  an  appeal  was  had 
from  his  judgment  to  the  Court  of  Appeal,  and  while  the 
same  was  pending,  the  Act  57  Vict.  ch.  50,  ^vas  passed  by 
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section  14,  of  which  section  533a.  of  the  Consolidated  Judgment. 
Municipal   Act  of    1892,  was  repealed  j   and  after  the  Armour  C.J. 
passing  thereof,  the  said  appeal  was  heard  by  the  Court 
of  Appeal,  who  dismissed  the  same. 

Section  14  of  the  Act  57  Vict.  ch.  50,  came  into  force 
on  the  5th  day  of  May,  1894,  and  not  on  the  1st  day  of 
September,  1894,  as  the  learned  Chief  Justice  supposed. 

This  section  must  be  read  with  section  8,  sub-sections 
43  and  48  of  the  Interpretation  Act :  Ex  p.  Raison,  39 
W.  R.  271,  63  L.  T.  K  S.  709,  60  L.  J.  Q.  B.  206,  7  Times 
L.  R.  185  ;  Imperial  Act  52  &  53  Vict.  ch.  63. 

And  so  reading  it,  I  am  of  the  opinion  that  the  right  of 
action  which  the  plaintiffs  undoubtedly  had  against  the 
defendants  by  virtue  of  sub-section  3  of  section  533(X  of 
the  Consolidated  Municipal  Act,  1892,  at  the  time  of  the 
coming  into  force  of  said  section  14,  was  not  affected  by 
the  coming  into  force  thereof. 

It  was  contended  that  this  was  the  case  of  an  "  arbitra- 
tion pending"  within  the  meaning  of  section  14,  by  reason 
of  the  appeal  against  the  aw^ard  under  section  404  of  the 
Consolidated  Municipal  Act,  1892,  pending  at  the  time  of 
its  coming  into  force. 

But  I  think  that  when  the  award  was  made,  the  arbi- 
tration ceased  to  be  any  longer  pending,  the  arbitrators 
then  he'mg  fumcti  officio,  and  although  the  matters  refer- 
red to  them  might  have  been  remitted  to  them  by  the 
Court,  this  did  not  make  it  an  "  arbitration  pending  '* 
within  the  meaning  of  the  section. 

It  w^as  also  contended  that  inasmuch  as  section  14  pro- 
vided that  such  report  should  not  affect  any  contract  or 
agreement  theretofore  made  or  entered  into,  it  was  inten- 
ded to  affect  an  award  theretofore  made  on  the  principle 
of  the  maxim  expressio  unius  est  exclusio  alterius ;  but, 
as  I  pointed  out  in  Argles  v.  McMath,  26  0.  R.  224,  this 
maxim  is  not  of  universal  application.  And  I  do  not 
think  that  upon  the  fair  reading  of  section  14  with  section 
8,  sub-sections  43  and  48  of  the  Interpretation  Act,  and 
upon  the  proper  construction  of  them,  the  right  of  action 
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Judgment,  of  the  plaintiffs  can  be  held  to  have  been  affected,  or  the 
Armour,  C.J.  award  which  was  an  incident  to  such  right  of  action  done 
away  with,  for  the  plaintiffs'  right  of  action  was  really 
grounded  upon  sub-section  3  of  section  533a,  although  the 
award  was  a  necessary  incident  to  the  existence  of  such 
right  of  action. 

Nor  do  I  think  that  the  reading  of  section  8,  sub-sec- 
tions 43  and  48  of  the  Interpretation  Act,  with  section 
14,  produces  any  inconsistence. 

The  plaintiffs  will,  therefore,  have  judgment  against  the 
defendants  for  forty  per  cent,  of  the  cost  of  the  construc- 
tion and  maintenance  of  the  bridges  mentioned  in  the 
award,  paid  or  agreed  to  be  paid  by  the  plaintiffs  prior  to 
the  5th  day  of  May,  1894,  and  commencing  with  and 
including  the  time  from  the  commencement  of  the  year 
1893  to  that  date,  and  there  will  be  a  reference  as  directed 
by  the  judgment  of  the  learned  Chief  Justice  to  ascertain 
the  amount. 

There  will  be  no  costs  of  the  motion  or  of  the  cross- 
motion. 

G.  F.  H. 
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[CHANCERY  DIVISION.] 

Union  School  Section  of  East  and  West  Wanawosh 
and  hullett  v.  lockhart. 

Public  ScJiooIs — Union  School  Section — Alteration — Petition  of  Ratepayers 
— Award— 54,  Vict.  ch.  55,  sec.  87  (O.J. 

The  "  joint  petition  "  of  five  ratepayers  from  each  of  the  municipalities 
concerned,  required  under  54  Vict.  ch.  55,  sec.  87,  sub-sec.  I  (0.),  for 
the  formation,  alteration  or  dissolution  of  a  Union  School  Section, 
means  that  each  set  of  five  ratepayers  shall  join  in  a  petition  to  the 
municipal  council  of  the  municipality,  of  which  they  are  ratepayers, 
and  not  that  five  ratepayers  from  each  municipality  concerned  must 
join  in  each  petition  to  each  municipality. 

Judgment  of  Meredith,  C.J.,  26  0.  R.  662,  following  Trustees  of  School 
Section  No.  6,  York  v.  Corporation  of  York,  noted  26  0.  R.,  at  p.  664, 
reversed. 

Where  the  award  in  such  case  was  that  no  action  should  be  taken  on  the 
petition,  the  prohibition  in  sub-section  11  of  section  87  against  any  new 
proceedings  for  a  further  period  of  five  years,  was  held  not  to  apply. 

Judgment  of  Meredith,  C.  J.,  affirmed  on  this  point. 

This  was  an  action  tried  before  Meredith,  C.  J.,  without  statement, 
a  jury,  at  Goderich,  on  the  8th  of  May,  1895. 

The  questions  raised  were  as  to  the  number  of  rate- 
payers required  from  each  municipality  concerned,  to  a 
petition  for  the  formation  or  dissolution  of  a  Union  School 
Section,  under  54  Vict.  ch.  55  sec.  87,  sub-sec.  1  (0.) ;  and 
as  to  the  effect  of  an  award  which  determined  that  no 
action  should  be  taken  on  the  petition. 

The  learned  Judge  held  that  in  all  cases  there  must 
be  a  joint  petition  of  five  ratepayers  from  each  muni- 
cipality concerned,  otherwise  the  award  founded  on  it 
would  be  void  ;  and  that  such  award  would  not  be  vali- 
dated by  section  96,  which  provides  that  where  no  notice 
to  quash  is  given  within  the  time  prescribed,  the  award 
should  be  deemed  valid.  He  also  held  that  the  award 
here  being  that  no  action  should  be  taken  on  the  petition, 
the  restriction  in  sub-section  11  of  section  87  of  the  said 
Act  against  new  proceedings  for  five  years,  did  not  apply. 

The  learned  Chief  Justice  entered  judgment  for  the 
defendants,  and  his  judgment  is  reported  in  26  0.  R.  662. 
44 — VOL.  XXVII.  O.K. 
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Argument.  From  this  the  plaintiffs  moved  on  notice  to  set  aside  the 
judgment  entered  for  the  defendant,  and  have  the  judg- 
ment entered  in  their  favour  on  the  following  grounds : — 
1.  That  the  judgment  was  based  entirely  upon  the  con- 
struction of  the  several  provisions  of  the  Public  School 
Act,  1891,  which  construction  was  erroneous.  2.  That  by 
the  true  construction  of  the  said  provisions,  the  plaintiffs 
were  entitled  to  judgment  in  their  favour,  and  that  the 
judgment  was  contrary  to  law. 

On  24th  January,  1896,  before  a  Divisional  Court  com- 
posed of  Armour,  C.J.,  Falconbridge,  and  Street,  JJ., 
J.  R.  GartwrigJtt,  Q.C.,  supported  the  motion. 

Dickenson,  contra. 

February  13th,  1896.    Armour,  C.  J.  :— 

The  first  question  raised  depends  upon  the  proper  con- 
struction to  be  placed  upon  sub- section  1  of  section  87  of 
the  Public  Schools  Act,  1891,  and  the  difficulty  in  its  con- 
struction arises  from  the  use  of  the  words  "joint  petition  " 
therein. 

According  to  the  view  of  the  learned  Chancellor  as 
expressed  in  the  The  Trustees  of  School  Section  No.  6\ 
York  v.  Township  of  York,  (see  26  0.  R.  662)  five  rate- 
payers from  each  of  the  municipalities  concerned  must 
join  in  each  petition  to  the  council  of  each  such  munici- 
pality and  this  view  was  concurred  in  although  not  accepted 
by  the  learned  Chief  Justice  of  the  Common  Pleas. 

According  to  this  view  in  the  present  case  five  rate- 
payers of  the  township  of  Hullett,  five  ratepayers  of  the 
township  of  East  Wawanosh  and  five  ratepayers  of  the 
township  of  West  Wawanosh,  fifteen  in  all,  should  have 
signed  each  petition  to  the  municipal  councils  respectively 
of  Hullett,  East  Wawanosh  and  West  Wawanosh. 

This  view  requires  us  to  read  the  words  "joint  petition," 
joint  petitions  and  render  the  words  "  to  their  respective 
municipal  councils,"  discordant. 

The  words  "joint  petition  "  in  my  opinion  refer  to  the 
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joint  petition  of  each  set  of  five  ratepayers  and  not  to  the  Judgment, 
joint  petition  of  every  set  of  them  the  meaning  being  that  Armour,  C.J. 
five  ratepayers  from  each  municipality  concerned  shall  join 
in  a  petition  to  the  municipal  council  of  the  municipality, 
of  which  the}^  are  ratepayers. 

So  that  in  the  present  case  what  was  done  in  1893  was 
properly  done,  that  is  to  say  five  ratepayers  of  the  town- 
ship of  Hullett  joined  in  a  petition  to  the  municipal 
council  of  Hullett,  five  ratepayers  of  the  township  of 
East  Wawanosh  joined  in  a  petition  to  the  municipal 
council  of  East  Wawanosh,  and  five  ratepayers  of  the 
township  of  West  Wawanosh  joined  in  a  petition  to  the 
municipal  council  of  West  Wawanosh. 

The  other  question  raised  was  whether  the  award  made 
in  1893  prevented  any  alteration  of  the  union  school 
section  for  five  years  after  the  making  of  this  award, 
which  award  determined  that  no  action  should  be  taken 
upon  the  application. 

Such  an  award  as  that  made  in  1893,  that  no  action 
should  be  taken  upon  the  application  is  not  such  an  award 
as  is  within  the  contemplation  of  section  87  and  no  appeal 
is  given  from  such  an  award,  and  such  an  award  is  not  an 
award  within  the  meaning  of  sub-section  11  of  section  87, 
and  the  prohibition  therein  does  not  apply  to  prevent  the 
alteration  of  a  union  school  section  within  five  years  after 
such  an  award. 

The  judgment  of  the  learned  Chief  Justice  upon  this 
question  must  therefore  be  affirmed ;  and  the  appeal  will 
be  dismissed  with  costs  :  see  R  S.  O.  ch.  132,  sec.  17  ;  Beok 
v.  Pierce,  58  L.  J.  N.  S.  Q.  B.  576. 

Street,  J. : — 

I  think  the  construction  of  sub-section  1  of  section  87, 
which  requires  that  each  set  of  five  ratepayers  shall 
petition  the  council  of  their  own  municipality  is  to  be 
preferred  to  that  which  requires  the  whole  fifteen  rate- 
payers to  join  in  the  petition  to  each  of  the  three  munici- 
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Judgment,  palities  concerned.  If  the  word  "joint"  were  omitted 
Street,  J.    from  the  section  this  would  undoubtedly  be  its  meaning  ; 

and  it  is  easier  to  read  the  word  "joint"  as  meaning 
that  the  petitions  are  to  be  indentical  in  substance,  than 
to  transpose  the  meaning  of  the  words  "  their  respective 
municipal  councils,"  so  as  to  convey  the  idea  that  fifteen 
ratepayers  from  three  municipalities  are  to  join  in  three 
identical  petitions  to  the  three  councils. 

Upon  the  other  point  I  also  agree  in  the  judgment  of 
the  Chief  Justice  that  an  award  determining  that  no  action 
be  taken  upon  the  petition  is  not  an  award  at  all  within 
the  meaning  of  sub-section  11  of  section  87,  so  as  to  put 
an  end  to  all  further  attempts  at  change  for  five  years. 
The  award  contemplated  by  the  various  sub-sections  taken 
together  appears  to  be  one  to  take  effect  by  the  union 
alteration  or  dissolution  of  existing  school  sections,  and  not 
one  which  decides  that  no  such  union  alteration  or  dissolu- 
tion is  to  take  place. 

I  agree  that  the  appeal  should  be  dismissed  with  costs. 


Falconbridge,  J.,  concurred. 


G.  F.  H. 


XXVII.] 


CARROLL  V.  BEARD. 


349 


[CHANCERY  DIVISION.] 

Carroll  et  al.  v.  Beard  et  al. 

Landlord  and  Tenant — Distress — Conditional  Sale  of  Goods — Lien — Pro- 
perty— "  Interest  " — Statutes — Repeal — Substitution. 

An  agreement  upon  the  sale  of  certain  machinery  and  other  goods  con- 
tained a  provision  that  until  the  balance  of  the  purchase  money  should 
be  fully  paid,  the  vendor  should  have  a  vendor's  lien  on  the  goods  for 
such  balance,  and  that  no  actual  delivery  of  such  property  should  be 
made,  nor  should  possession  be  parted  with,  until  such  balance  and  in- 
terest should  be  fully  paid.  After  the  sale  the  vendee  took  possession 
of  the  goods,  and  subsequently,  on  the  1st  April,  1890,  with  the  assent 
of  the  vendor,  who  surrendered  a  former  lease,  the  defendants  leased  to 
the  vendee  the  premises  upon  which  the  goods  were  situated.  After- 
wards, and  while  the  balance  of  the  purchase  money  was  still  unpaid, 
the  defendants  distrained  for  rent  upon  the  goods  in  question  : — 

Held,  that  the  stipulation  in  the  agreement  for  a  vendor's  lien  was  inappro- 
priate and  inconsistent  and  must  be  read  out  as  mere  surplusage  ;  and 
so  reading  the  agreement,  the  transaction  was  one  of  conditional  sale, 
and,  under  57  Vict.  ch.  43  (0. ),  only  the  interest  of  the  tenant  in  the 
goods  could  be  distrained  on  : — 

Held,  alsO;,  that  the  Act  57  Vicb.  ch.  43,  which  repeals  sec.  28,  sub-sec.  1, 
of  R,  S.  0.  ch.  143,  and  substitutes  a  new  section  therefor,  applies  to 
leases  made  on  or  after  1st  October,  1887,  to  which  the  repealed  section, 
by  sec.  42  of  R.  S.  0.  ch.  143,  applied. 

This  action  was  brought  by  Robert  Carroll  and  Mar-  Statement, 
garet  Yorke,  administratrix  of  the  estate  and  effects  of 
Lionel  Yorke,  deceased,  to  recover  damages  for  illegal 
distress  and  for  other  relief,  against  the  defendants  E; 
Beard  and  Mary  Rebecca  Beard,  and  Peter  Small,  their 
bailiff. 

The  statement  of  claim  alleged  as  follows :  (5)  That  on 
or  about  the  11th  December,  1889,  the  plaintiff  Margaret 
Yorke,  as  such  administratrix,  agreed  with  one  Joseph 
Yorke  for  the  purchase  by  him  of  certain  plant,  machinery, 
implements,  utensils,  and  other  goods  and  chattels,  being 
part  of  the  estate  of  the  deceased,  for  $6,186.35,  payable 
as  follows :  13,000  on  the  date  of  the  agreement,  and  the 
balance  at  the  end  of  two  years  therefrom,  with  interest, 
to  be  secured  by  a  promissory  note  of  Joseph  Yorke,  at  six 
months,  to  be  renewed  at  his  expense,  if  he  so  desired,  for 
three  further  periods  of  six  months  each  ;  and  on  payment 
of  the  balance  Margaret  Yorke  was  to  sell  and  effectually 
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Statement,  assign,  transfer,  and  set  over  and  assure  unto  Joseph 
Yorke,  his  executors  and  administrators,  all  the  plant,  etc., 
described  in  the  schedule ;  and  until  such  balance  and 
interest  should  be  fully  paid  and  satisfied,  the  property  was 
to  remain  the  property  of  Margaret  Yorke,  as  such  admin- 
istratrix, and  she  "Was  to  have  a  lien  upon  it  for  such 
balance.  (7)  That  at  the  date  of  the  agreement  the  pro- 
perty in  question  was  lying  on  a  certain  wharf  and  premises 
(described),  and  such  property,  or  a  portion  thereof,  had 
ever  since  continued  to  be  and  was  now  upon  such  premises 
subject  to  the  terms  of  such  agreement.  (8)  That  Joseph 
Yorke  paid  the  $3,000  in  cash,  as  provided  by  the  agree- 
ment, and  gave  his  promissory  note  for  the  balance,  in 
respect  of  which  there  still  remained  due  $1,625.25  and 
interest.  (9)  That  Joseph  Yorke,  from  time  to  time,  gave 
renewal  notes  for  such  balance  of  the  purchase  money  as 
remained  unpaid  to  the  plaintiff  Margaret  Yorke,  who, 
requiring  to  discount  one  of  such  notes  for  the  purposes 
of  the  estate,  and  being  required  to  procure  an  additional 
indorsement,  applied  to  the  plaintiff  Carroll  to  become 
such  indorser  ;  and  on  the  6th  January,  1892,  it  was  agreed 
between  the  two  plaintiffs  that,  in  consideration  of  his 
indorsing  such  note,  she  would  hold  the  property  in  ques- 
tion as  security  to  him  for  his  indorsement.  (10)  That  the 
plaintitf  Robert  Carroll  indorsed  such  note  and  renewals 
thereof,  in  pursuance  of  such  agreement;  and  on  20th 
July,  1894,  indorsed  a  note  for  $1,650,  being  the  balance 
of  the  purchase  money  then  due.  (11)  That  when  such 
last  mentioned  note  fell  due,  it  was  dishonoured,  and  was 
paid  and  retired  by  the  plaintiff  Robert  Carroll.  (12)  That 
Joseph  Yorke  was  still  indebted  in  respect  of  the  purchase 
money  in  the  sum  of  $1,652.25  and  interest,  and,  by  the 
terms  of  the  two  agreements,  the  property  in  the  plant, 
etc.,  remained  vested  in  the  plaintiffs,  who,  by  virtue  of 
such  two  agreements,  had  a  lien  thereon  for  such  amount. 
(13)  That  on  or  about  the  20fch  August,  1894,  the  defen- 
dants E.  Beard  and  Mary  Rebecca  Beard,  claiming  to  be 
the  lessors  of  the  premises  upon  which  the  plant,  etc., 
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were  situate,  directed  the  defendant  Small,  as  their  bailiff,  Statement 
to  distrain  the  goods  and  chattels  of  Joseph  Yorke  thereon 
for  $701  as  rent  due.  (14)  That  the  defendant  Peter  Small 
thereupon  seized  the  plant,  etc.,  forming  a  portion  of  the 
property  before  mentioned,  and  advertised  it  for  sale. 
(17)  That  the  plaintiffs  had  obtained  an  interim  injunction 
order  restraining  the  defendants  from  selling  such  property, 
except  subject  to  the  interest  of  the  plaintiffs  as  unpaid 
vendors.  (18)  That  before  such  seizure,  the  defendants  the 
Beards  and  Joseph  Yorke  had  allowed  the  municipal  taxes 
upon  the  premises  in  question  to  become  in  arrear,  and, 
after  the  seizure  by  the  defendants,  the  municipal  corpor- 
ation caused  a  seizure  to  be  made  of  the  property  already 
seized  by  the  defendants  for  payment  of  the  taxes,  and 
in  order  to  protect  the  property  and  prevent  a  sale  by 
the  corporation,  the  plaintiff  Carroll  paid  the  taxes  and 
charges,  amounting  to  $151.13.  (19)  That  by  reason  of 
such  payment,  the  plaintiff  Carroll  became  entitled  to 
recover  payment  of  that  sum  from  the  defendants  Beard, 
and  to  a  lien  or  charge  therefor  upon  the  premises  in  ques- 
tion. 

The  plaintiffs,  therefore,  claimed  :  (1)  to  have  the  in- 
junction made  perpetual;  (2)  $2,000  damages;  (3)  pay- 
ment to  the  plaintiff  Carroll  of  $151.13  and  interest ;  (4) 
a  declaration  of  his  right  to  a  lien  and  enforcement 
thereof 

The  nature  of  the  defence  and  the  facts  which  appeared 
in  evidence  are  sufficiently  set  out  in  the  judgment. 

The  action  was' tried  before  MacMahon,  J.,  without  a 
jury,  at  Toronto,  on  the  6th  and  14th  May,  1895. 
Moss,  Q.  C,  for  the  plaintiffs. 
Arnoldi,  Q.  C,  and  Bristol,  for  the  defendants. 

August  14,  1895.    MacMahon,  J.  :— 

Lionel  Yorke  in  his  lifetime  was  the  lessee  of  the  pre- 
mises mentioned  in  the  statement  of  claim,  under  an  inden- 
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Judgment,  ture  from  the  defendant  Mary  Rebecca  Beard.  After 
MacMahon,  becoming  such  lessee,  Lionel  Yorke  erected  on  said  premises 
J-        certain  buildings.    In  one  of  the  buildings  he  placed,  and 
bricked  in,  a  boiler,  for  the  purpose  of  running  the  engine 
and  machinery  in  connection  with  his  business  of  a  con- 
tractor. 

Lionel  Yorke  died  on  the  13th  April,  1889  ;  and  letters 
of  administration  were  granted  to  his  widow,  the  plaintiff 
Margaret  Yorke,  on  the  2nd  May,  1889. 

On  the  11th  December,  1889,  Margaret  Yorke,  as  admin- 
istratrix of  the  estate  of  Lionel  Yorke,  by  an  agreement 
under  seal,  sold  to  Joseph  Yorke  the  plant,  machinery, 
implements,  and  utensils,  the  property  of  the  estate, 
as  described  in  a  schedule  annexed  to  said  indenture, 
at  seventy-five  cents  on  the  dollar  ;  being  at  such  rate  the 
sum  of  $6,186.35  ;  payable,  $3,000  in  cash,  and  the  balance 
at  the  end  of  two  years,  with  interest  at  six  per  cent. ; 
such  balance  to  be  secured  by  the  promissory  note  of 
Joseph  Yorke,  payable  in  six  months,  which  was  to  be 
renewed,  if  so  desired  by  Joseph  Yorke,  three  times,  for 
,  periods  of  six  months  each.  There  is  a  covenant  by  the 
vendor,  Margaret  Yorke,  that  she  will,  on  payment  of  the 
balance  of  the  said  purchase  money  and  interest,  well  and 
effectually  assign,  transfer,  set  over,  and  assure  unto  the 
said  Joseph  Yorke,  his  executors  and  administrators,  all 
the  plant,  machinery,  implements,  etc.,  particularly  enume- 
rated and  described  in  said  schedule.  The  agreement  also 
contains  this  condition  : 

"  And  it  is  hereby  further  agreed  by  and  between  the 
said  parties  hereto  respectively,  that  until  the  said  balance 
of  the  said  purchase  money  and  interest  shall  be  fully  paid 
and  satisfied,  the  said  Margaret  Yorke,  as  such  administra- 
trix as  aforesaid,  her  executors,  administrators,  and  assigns, 
shall  have  a  lien  on  said  plant,  machinery,  implements, 
utensils,  and  other  goods  and  chattels,  partly  enumerated 
and  described  in  the  schedule  hereunder  written,  for  the 
balance  of  such  unpaid  purchase  money  and  interest,  as  and 
for  and  by  way  of  a  vendor's  lien  for  unpaid  purchase 
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money,  and  that  no  actual  delivery  of  such-  property  shall  Judgment, 
be  made,  nor  shall  possession  be  parted  with  by  the  said  MacMahon, 
Margaret  Yorke,  as  such  administratrix  as  aforesaid,  until  J- 
the  said  balance  of  the  said  purchase  money  and  interest 
shall  be  fully  paid  and  satisfied  by  the  said  Joseph  Yorke." 

The  draftsman  in  preparing  the  agreement  might  have 
expressed  the  intention  to  make  the  sale  a  conditional 
one  in  more  apt  language ;  but,  as  by  the  agreement  the 
property  in  the  plant,  machinery,  etc.,  is  not  to  pass  until 
the  whole  of  the  agreed  purchase  money  has  been  paid, 
the  intention  is  thereby  made  manifest.  When  the  condi- 
tion as  to  payment  was  fulfilled,  the  vendor,  Margaret 
Yorke,  was  to  assign  and  transfer  the  plant,  machinery, 
etc.,  to  the  vendee.  So  that,  although  possession  was  de- 
livered, the  sale  under  the  agreement  being  conditional, 
the  property  in  the  plant,  etc.,  remained  in  the  vendor  : 
see  Mason  v.  Johnson,  27  C.  P.  at  pp.  213,  214. 

It  is  not  necessary  that  I  should  discuss  the  question  of 
lien,  as,  there  being  an  express  contract  between  vendor 
and  purchaser,  whatever  rights  Margaret  Yorke  has,  she 
has  under  that  contract.  As  said  by  Lord  Chancellor 
Westbury  in  Chambers  v.  Davidson,  L.  R.  1  P.  C.  at  p. 
305,  "  Lien  is  not  the  result  of  an  express  contract ;  it  is 
given  by  implication  of  law.  If,  therefore,  a  mercantile 
relation,  which  might  involve  a  lien,  is  created  by  a  writ- 
ten contract,  and  security  given  for  the  result  of  the  deal- 
ings in  that  relation,  the  express  stipulation  and  agreement 
of  the  parties  for  security  exclude  lien,  and  limits  their 
rights  by  the  extent  of  the  express  contract  that  they 
have  made." 

Through  some  confusion  of  ideas  in  preparing  the  agree- 
ment, the  last  clause  provides  for  the  vendor's  lien  by 
giving  her  power  to  hold  the  property.  It  is  not  a  ques- 
tion of  lien  or  no  lien.  The  sale  was  a  conditional  one, 
the  vendor  taking  the  vendee's  promissory  note  as  collateral 
security  under  the  agreement,  and  under  these  circum- 
stances the  question  of  lien  does  not  arise. 

Permitting  Joseph  Yorke  to  have  possession  of  the  pro- 
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Judgment,  perty  would  not  alter  the  contract  or  deprive  it  of  its 
MacMahon,  Conditional  character.  And  even  the  sale  by  Joseph  Yorke 
of  a  part  of  the  property  would  not  alter  the  contract, 
unless  I  could  find  as  a  fact — which  I  cannot  do — that  the 
whole  of  the  plant,  machinery,  etc.,  had  been  delivered  to 
and  taken  possession  of  by  Joseph  Yorke  as  purchaser 
freed  from  the  terms  of  the  agreement. 

By  an  agreement  under  seal,  dated  the  6th  January, 
1892,  and  executed  by  Margaret  Yorke,  Joseph  Yorke, 
and  the  plaintiff  Carroll,  Margaret  Yorke,  as  administratrix, 
etc.,  agreed  that  the  whole  of  the  plant,  etc.,  purchased  by 
Joseph  Yorke,  should  be  held  and  retained,  and  be  avail- 
able at  all  times  to  Carroll  as  a  security  for  the  indorsa- 
tion by  him  of  the  promissory  note  of  Joseph  Yorke  for 
$3,777.53,  or  for  any  renewal  or  renewals  thereof. 

Joseph  Yorke  sent  a  part  of  the  plant  to  Newfoundland 
and  sold  other  portions  thereof.  Carroll  knew  that  some 
of  the  buildings  were  being  pulled  down,  and  that  a  part 
of  the  plant,  etc.,  had  left  the  premises.  He  stated  that 
all  he  was  concerned  about  was  to  see  that  sufficient  was 
left  on  the  premises  to  secure  him  against  his  indorsation. 

On  the  1st  April,  1890,  the  defendant  Mary  Rebecca 
Beard,  by  an  indenture  of  lease  (to  w^hich  Margaret  Yorke, 
as  administratrix  of  Lionel  Yorke's  estate,  was  a  party,  for 
the  purpose  of  surrendering  the  lease  held  by  the  estate) 
leased  the  said  premises  to  Joseph  Yorke  for  the  term  of 
ten  years ;  the  lessee  covenanting  to  pay  the  taxes. 
.  The  defendants  Mary  Rebecca  Beard  and  Eleanora 
Beard,  on  the  20th  August,  1894,  issued  a  distress  war- 
rant directed  to  the  defendant  Small  to  distrain  the  goods 
and  chattels  of  Joseph  Yorke  and  Farquhar  &  Yorke, 
and  the  goods  of  all  other  persons  liable  to  be  distrained 
on  the  land  and  premises  mentioned  in  the  lease,  for  the 
sum  of  $701,  being  for  rent  due  on  the  1st  July,  1894. 
Small  distrained  on  goods  which  it  is  conceded  are  goods 
mentioned  in  the  agreement  for  sale  of  11th  December, 
1889.  It  was  also  conceded  that  the  goods  distrained  for 
taxes  are  goods  mentioned  in  the  said  agreement. 
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The  amount  due  by  Joseph  Yorke  on  the  23rd  Octo-  Judgment, 
ber,  1894,  as  balance  of  the  purchase  money  was  $1,652.25.  MacMahon, 
And,  as  under  57  Vict.  ch.  43*  the  landlord  shall  distrain  J- 
only  the  interest  of  the  tenant  in  any  goods  on  the  pre- 
mises under  a  contract  by  which  he  is  to  become  the 
owner  thereof  upon  the  performance  of  any  condition, 
the  landlord  could  not  sell  the  absolute  property  in  the 
goods,  even  if  any  rent  were  due,  as  to  which  there  was 
no  evidence. 

There  must  be  an  order  perpetually  restraining  the 
defendants  from  selling  the  property  except  subject  to  the 
rights  of  the  plaintiffs  as  unpaid  vendors. 

As  to  the  taxes.  They  were  payable  by  the  tenant 
Joseph  Yorke.  The  amount  was  paid  by  the  plaintiffs  in 
order  to  prevent  a  sale  of  goods,  the  right  of  property  in 
which  still  remained  in  them,  but  which  right  of  property 
was  subject  to  be  defeated  by  the  payment  of  the 
balance  of  the  purchase  money  by  Joseph  Yorke. 
-  As  in  Edmunds  v.  Walling  ford,  14  Q.  B.  D.  811,  the 
plaintiffs,  the  owners  of  the  goods,  redeemed  them  from 
the  tax  collector,  the  plaintiffs  are  entitled  to  be  reimbursed 
by  the  person  on  whose  behalf  the  taxes  were  paid,  that 
is,  by  Joseph  Yorke,  who  was  liable  under  the  lease  for 
the  payment  thereof.  It  was  the  compulsory  payment  by 
the  plaintiffs  of  a  tax  or  debt  due  by  Joseph  Yorke,  and 
had  he  been  a  party  to  the  suit,  judgment  could  have  gone 
against  him  for  the  sum  of  $151.13. 

The  defendants  are  entitled  to  succeed  as  to  the  cause  of 
action  set  out  in  the  18th  and  19th  paragraphs  of  the 
statement  of  claim. 

*1.  Sub-sectiou  1  of  section  28  of  the  Act  respecting  the  law  of  Land- 
lord and  Tenant  is  repealed  and  the  following  substituted  therefor  : — 

(1)  A  landlord  shall  not  distrain  for  rent  on  the  goods  and  chattels  the 
property  of  any  person  except  the  tenant  or  person  who  is  liable  for  the 
rent,  although  the  same  are  found  on  the  premises  ;  but  this  restriction 
shall  not  apply  in  favour  of  a  person  claiming  title  under  or  by  virtue  of 
an  execution  against  the  tenant,  or  in  favour  of  any  person  whose  title  is 
derived  by  purchase,  gift,  transfer,  or  assignment  from  the  tenant, 
whether  absolute  or  in  trust,  or  by  way  of  mortgage  or  otherwise,  nor  to 
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Judgment.      No  evidence  as  to  damages  was  given,  but  if  it  is  the 
MacMahon,  intention  to  claim  substantial  damages,  I  will  hear  evi- 
J-  dence. 

There  will  be  judgment  in  the  terms  already  stated  for 
the  plaintiffs,  with  costs  (except  as  against  defendant 
Small),  on  all  the  causes  of  action  in  the  statement  of 
claim,  except  the  cause  of  action  mentioned  in  the  18th 
and  19th  paragraphs  thereof,  in  respect  of  which  there 
will  be  judgment  for  the  defendants  dismissing  the  action 
without  costs. 

The  defendants  the  Beards  appealed  from  this  judg- 
ment, and  their  appeal  was  argued  before  a  Divisional 
Court  composed  of  Boyd,  C,  and  Rose  and  Robertson, 
JJ.,  on  the  15th  January,  1896. 

Arnoldi,  Q.  C,  for  the  appellants.  The  plaintiffs  claim 
the  goods  because,  as  they  say,  the  property  therein  did 
not  pass  to  Joseph  Yorke  until  paid  for.  But  the  moment 
possession  was  delivered,  the  property  passed.  There  is 
no  stipulation  in  the  agreement  that  the  property  in  the 
goods  shall  not  pass.  The  word  "property"  is  used 
in  the  agreement,  but  as  a  short  way  of  mentioning  the 
goods  described  in  the  schedule.  There  could  not  be  a 
vendor's  lien  unless  the  property  did  pass.  We  have 
proved  as  a  fact  that  there  was  an  absolute  delivery,  and 
the  plaintiffs  are  limited  to  a  vendor's  lien.  If  the  parties 
to  the  contract  do  something  inconsistent  with  it  at  a  sub- 

the  interest  of  the  tenant  in  any  goods  on  the  premises  in  the  possession  of 
the  tenant  under  a  contract  for  purchase,  or  by  which  he  may  or  is  to 
become  the  owner  thereof  upon  performance  of  any  condition,  nor  where 
goods  have  been  exchanged  between  two  tenants  or  parsons  by  the  one 
borrowing  or  hiring  from  the  other  for  the  purpose  of  defeating  the  claim 
of  or  the  right  of  distress  by  the  landlord  ;  nor  shall  the  restriction 
apply  where  the  property  is  claimed  by  the  wife,  husband,  daughter,  son, 
daughter-in-law,  or  son-in-law  of  the  tenant,  or  by  any  other  relative  of 
his,  in  case  such  other  relative  lives  on  the  premises  as  a  member  of  the 
tenant's  family. 

(The  words  in  italics  are  the  new  words  introduced  by  the  amend- 
ment. ) 
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sequent  date,  they  make  a  new  bargain.  I  refer  to  Blackburn  Argument, 
on  Sales,  2nd  ed.,  p.  36 ;  Edan  v.  Dudfield,  1  Q.  B.  at  p.  306  ; 
Lilly  white  v.  Devereux,  15  M.  &  W.  285  ;  Baldey  v.  Parker,  2 
B.  &  C.  37;  Tansley  v.  Turner,  2  Bing.  N.  C.  151 ;  Cooper 
V.  Bill,  3  H.  &  C.  722  ;  Benjamin  on  Sales,  4th  ed.,  pp.  160, 
161,  169,  807;  Smith's  Mercantile  Law,  10th  ed.,  p.  704; 
Mason  v.  Hatton,  41  U.  C.  B.  610.  Then,  as  to  the  ques- 
tion of  the  retroactivity  of  57  Vict.  ch.  43  (O.),  which  sub- 
stitutes a  new  sub-section  for  sub-sec.  1  of  sec.  28  of 
the  Act  respecting  the  law  of  Landlord  and  Tenant.  Sec- 
tion 42  of  the  latter  Act  says  that  sec.  28  shall  apply  only 
to  certain  tenancies.  Section  28  is  a  revision  of  50  Vict, 
ch.  23,  sec.  16.  The  new  Act  cannot  apply  to  a  tenancy 
created  before  it  was  passed. 

Moss,  Q.  C,  for  the  plaintifis.  It  is  not  open  to  argu- 
ment that  the  parties  intended  to  or  did  alter  their  position 
under  the  agreement.  What  is  said  about  subsequent 
dealings  does  not  affect  the  question.  Allowing  goods  to 
remain  in  the  possession  of  the  vendee  after  default  does 
not  affect  the  rights  of  the  vendor :  Mason  v.  BicJde,  2 
A.  B.  291.  The  new  sub-section  substituted  by  57  Vict, 
ch.  43  must  be  read  as  part  of  B.  S.  0.  ch.  143,  and  applies 
to  all  tenancies  created  after  1st  October,  1887.  The 
plaintiffs'  right  arose  when  the  warrant  was  put  in  the 
hands  of  the  bailiff.  The  statute  cannot  be  called  retro- 
spective because  part  of  what  brings  it  into  action  happens 
before  its  passing  :  Regina  v.  Whitechapel,  12  Q.  B.  120  ; 
Begina  v.  St  Pancras,  ih.  129  ;  Buke  of  Devonshire  v. 
Barrow  Steel  Co.,  2  Q.  B.  D.  286. 

Arnoldi,  in  reply.  The  landlord's  rights  are  preserved 
by  sec.  8,  sub-sec.  43,  of  the  Interpretation  Act,  B.  S.  0.  ch. 
1.  There  was  rent  actually  in  arrear  befoie  the  passing 
of  the  Act.  A  repeal  cannot  take  away  the  right  to  dis- 
train for  that  rent. 

February  18,  1896.    BoYD,  C.  :— 

The  proper  construction  of  the  instrument  of  11th 
December,  1889,  appears  to  be  on  the  whole  substantially 
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Judgment,  this.  There  was  an  executory  agreement  to  sell  the  chattels 
Boyd,  C.  in  question  and  to  make  an  effectual  transfer  of  them  upon 
payment  of  the  price.  Subsidiary  to  this,  and  as  security 
for  the  payment,  possession  of  the  goods  was  not  to  be 
parted  with  by  the  vendor,  and  it  was  also  stipulated  that 
there  should  be  "  a  vendor's  lien  "  for  the  price.  This  last 
term  must  be  taken,  I  think,  as  a  piece  of  inappropriate 
surplusage.  "  Inappropriate,"  because  the  right  of  lien, 
legally  speaking,  arises  from  the  operation  of  law,  and  not 
from  the  expression  of  the  parties.  And  "  surplusage," 
because  with  the  retention  of  possession  provided  for,  there 
was  no  place  for  lien  in  dealing  with  chattels.  The  sub- 
sequent surrender  of  the  term  and  the  possession  of  the 
buyer  as  lessee  of  the  premises  would  not  change  the  origi- 
nal contract  as  to  the  goods.  The  mere  fact  of  his  permis- 
sive possession  would  not  jper  se  operate  to  determine  the 
condition  that  he  was  not  to  have  full  ownership  till  the 
price  was  fully  paid. 

All  things  considered,  I  think  the  claim  as  to  vendor's 
lien  (if  anything  is  to  give  way)  must  be  read  out  of  the 
contract  as  inconsistent  with  its  general  tenor  :  and  if  so, 
all  difficulty  in  the  construction  of  the  contract  disappears. 
Substantially  the  transaction  would  be  one  of  conditional 
sale,  and  under  the  late  statute  as  to  landlords  only  the 
interest  of  Yorke  in  the  goods  could  be  sold,  and  not  the 
corpus  of  the  goods.  His  interest  would  be  just  what 
would  be  left  after  the  balance  of  price  is  deducted  out  of 
the  value  of  the  goods  seized. 

As  to  the  question  of  the  statute  57  Vict.  ch.  43  (0.), 
affecting  existing  leases,  there  appears  to  be  no  room  for 
argument :  if  the  language  of  the  revised  statute  ch.  143, 
in  sec.  42,  is  to  be  read  as  applying  to  the  new  sub-section 
which  by  the  Act  of  1894  is  substituted  for  the  old  sub- 
section in  section  28  of  the  revision  and  sub-section  1.  The 
Legislature  may  not  have  intended  that  the  new  provision 
should  apply  to  existing  leases.  It  may  have  been  an  over- 
sight to  leave  sec.  42  of  the  revised  statute  so  that  it  applies 
to  the  new  provision  which  is  substituted  in  sec.  28. 
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But  if  so,  the  modem  method  is  to  leave  the  remedy  in  Judgment, 
the  hands  of  the  Legislature,  and  not  to  qualify  the  enact-  Boyd,  C. 
ment  according  to  the  presumed  intention  by  judicial 
amendment.  As  aptly  put  by  aD  English  Judge,  "  Our 
limited  function  is  not  to  say  what  the  Legislature  meant, 
but  to  ascertain  what  the  Legislature  has  said  that  it 
meant : "  per  Mathew,  J.,  in  Rothschild  v.  Commissioners 
of  Inland  Revenue,  [1894]  2  Q.  B.  at  p.  145  ;  and  see 
Oilman  v.  Crowly,  7  Ir.  C.  L.  R.  557. 

Altogether,  I  favour  the  affirmance  of  the  judgment, 
though  I  have  not  reached  this  result  without  much  hesi- 
tation.  • 

Rose,  J. : — 

The  first  question  is  as  to  the  construction  of  the  con- 
tract. Our  learned  brother,  the  trial  Judge,  came  to  the 
conclusion  that,  upon  a  fair  reading  of  the  contract,  it  was 
manifest  that  the  intention  of  the  parties  was  that  the 
property  should  not  pass.  The  defendants  contest  this 
proposition. 

The  contract  provides  for  the  sale  of  the  property,  the 
purchase  money  to  be  paid  in  instalments,  the  purchaser 
having  the  right  to  pay  off  the  purchase  money  on  the 
days  and  times  therein  mentioned,  with  a  privilege  of 
making  any  payment  on  account  that  he  might  desire,  or 
paying  the  whole  at  any  time  before  the  expiration  of  the 
two  years  named  in  the  contract.  The  vendor  then  cove- 
nanted with  the  vendee  that  she  (the  vendor)  would,  "  on 
payment  of  the  balance  of  the  said  purchase  money  and 
interest,  well  and  effectually  assign,  transfer,  set  over,  and 
assure  "  unto  the  said  vendee,  the  property  named  in  the 
agreement ;  and  by  the  last  clause  of  the  deed  it  was  agreed 
as  follows :  "  That  no  actual  delivery  of  such  property 
shall  be  made,  nor  shall  possession  be  parted  with  by  the 
said  Margaret  Yorke,  as  such  administratrix  as  aforesaid, 
of  said  property,  until  the  said  balance  of  the  said  pur- 
chase money  shall  be  fully  paid  and  satisfied  by  the  said 
Joseph  Yorke,  his  executors  or  administrators." 
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Judgment.  J  suppose  if  these  were  the  only  two  clauses  in  the 
Rose,  J,  agreement  referring  to  the  passing  of  property,  that  it 
would  hardly  be  contended  that  either  possession  or  pro- 
perty would  pass  to  the  vendee  until  payment  in  full  of 
the  purchase  money,  and  that  upon  such  payment  the 
vendee  would  be  entitled  to  a  conveyance  of  the  property 
in  the  goods  from  the  vendor.  But  it  was  contended  that 
it  was  made  manifest  that  the  property  should  pass  by 
reason,  of  the  following  provision  being  inserted  in  the 
deed,  namely,  "  And  it  is  hereby  further  agreed  and  de- 
clared by  and  between  the  said  parties  hereto  respectively, 
that  until  the  said  balance  of  the  said  purchase  money 
and  interest  shall  be  fully  paid  and  satisfied,  the  said 
Margaret  Yorke,  as  such  administratrix  as  aforesaid,  her 
executors,  administrators,  and  assigns,  shall  have  a  lien  on 
the  said  plant  *  *  for  the  balance  of  such  unpaid  pur- 
chase money  and  interest,  as  and  for  and  by  way  of  a 
vendor's  lien  for  unpaid  purchase  money" — these  words 
immediately  preceding  and  being  followed  by  the  words 
above  set  out,  namely,  and  "  that  no  actual  delivery,"  etc. 

I  cannot  come  to  that  conclusion.  It  would  seem  rather 
that  a  misapprehension  existed  in  the  minds  of  the  parties 
as  to  what  was  necessary  to  constitute  a  lien.  Such  words 
were  not  apt  in  any  view.  If  the  vendor  retained  pos- 
session of  the  property,  and  the  property  in  the  goods 
remained  in  the  vendor  until  payment,  a  lien  of  course 
could  not  exist,  because  it  is  one  of  the  essentials  of  a 
lien  that  it  should  be  with  reference  to  the  property  of 
another,  and  not  to  the  property  of  the  person  claiming 
the  lien.  In  other  words  one  cannot  have  a  lien  on  his 
own  property.  If  the  property  were  to  pass  and  the 
vendor  retain  possession,  it  was  manifestly  unnecessary  to 
provide  for  a  lien,  because,  in  order  to  constitute  a  lien, 
there  must  be  a  retention  of  possession,  and  the  very 
moment  that  the  delivery  took  place  and  the  possession 
was  parted  with,  the  lien  was  gone.  Such  words  being 
inapt  and  unnecessary,  and  not  chosen  with  regard  to  the 
facts,  or  the  legal  position  which  would  arise  upon  either 
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view,  namely,  that  the  property  did  or  did  not  pass,  I  Judgment, 
think  that  they  must  be  rejected  as  a  provision  which  did  Rose,  J. 
not  indicate  that  it  was  the  intention  of  the  parties  that 
the  property  should  pass.  I  see  no  reason  why  the  parties 
should  agree  that  no  actual  delivery  should  be  made  and 
possession  be  parted  with  until  payment  of  the  purchase 
money,  and  that  upon  the  payment  of  the  purchase 
money  the  vendor  should  assign,  transfer,  set  over,  and 
assure  the  property  to  the  vendee,  unless  it  was  the  clear 
intention  of  the  parties  that  the  vendor  should  retain  both 
possession  and  property.  Nor  am  I  able  to  give  effect  to 
the  contention  that  the  provision  in  the  deed  that  the 
vendee,  during  the  two  years  given  for  the  payment  of 
the  purchase  money,  should  keep  the  property  insured  in 
the  name  of  the  vendor,  shews  that  the  intention  of  the 
parties  was  that  the  property  should  pass.  The  provision 
is  in  favour  of  the  view  that  the  property  in  the  goods 
remained  in  the  vendor,  and  so  the  insurance  should  be 
effected  in  her  name. 

I  certainly  have  no  such  clear  opinion  that  the  property 
did  pass  by  virtue  of  the  provisions  in  the  deed  as  would 
entitle  me  to  say  that  the  learned  trial  Judge  was  in  error 
in  coming  to  the  conclusion  he  did,  or  in  placing  upon  the 
deed  the  construction  which  he  has  placed. 

I  am  further  of  opinion  that  the  learned  trial  Judge 
was  quite  right  in  holding  that  the  subsequent  delivery  of 
possession  did  not  pass  the  property  in  the  goods.  I  think 
that  the  rights  of  the  purchaser  upon  this  question  must 
be  determined  by  a  construction  of  the  deed  on  the  day  it 
bears  date,  and  that  subsequent  transactions  cannot  assist 
us  in  determining  what  was  the  legal  effect  of  such  deed. 
If  by  the  terms  of  the  deed,  properly  construed,  property 
did  not  pass  at  its  date,  and  if  it  was  agreed  that  the 
property  should  not  pass  until  the  payment  of  the  whole 
of  the  purchase  money,  I  think  it  would  be  placing  a  con- 
struction upon  the  act  of  the  parties  that  would  bear  very 
hardly  against  the  vendor,  if  we  held  that  a  subsequent 
delivery  of  the  possession  of  the  goods  was  a  waiver  or  a 
46 — VOL.  XXVII.  O.R. 
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Judgment,  giving  up  of  the  benefit  which  the  vendor  had  retained  by 

Rose,  J.  the  deed  ;  that  is  to  say,  was  a  delivery  not  only  of  posses- 
sion, but  was  a  giving  up  of  the  property  in  the  goods  to 
the  vendee,  so  as  to  lose  all  the  benefit  of  the  provisions 
contained  in  the  deed.  I  see  no  reason  why  the  vendor 
should  lose  the  property  in  the  goods,  simply  because  she 
agreed  subsequently  to  permit  the  vendee  to  have  posses- 
sion of  them. 

I  cannot  think  either  that,  for  the  purpose  of  construing 
the  deed  and  ascertaining  its  effect  on  the  day  it  bears 
date,  we  can  at  all  assume  that  the  intention  of  the  parties 
was  that  the  vendee  should  have  possession  of  the  goods, 
and  that  the  clause  providing  for  a  lien  was  inserted  for 
such  purpose.  This  would  be  in  direct  contravention  of 
the  provision  entitling  the  vendor  to  retain  possession  and 
not  to  deliver  up  the  same  until  payment  of  the  purchase 
money. 

The  other  point  upon  which  judgment  was  reserved 
was  whether  the  amendment  of  the  law  of  landlord  and 
tenant  by  57  Vict.  ch.  43  (1894)  applied  to  existing  leases. 
By  such  amendment,  sub-sec.  1  of  sec.  28  of  the  Act 
respecting  Landlord  and  Tenant,  E,.  S.  0.  ch.  143,  was 
repealed,  and  a  new  sub-section  substituted  therefor.  The 
new  sub-section  was,  in  terms,  the  same  as  the  old  one, 
save  that  the  right  of  a  landlord  to  distrain  w^as  restricted 
to  the  interest  of  the  tenant  in  any  goods  on  the  premises 
in  the  possession  of  the  tenant  under  a  contract  for  pur- 
chase, etc.  By  50  Vict.  ch.  23,  sec.  2,  the  right  of  a 
landlord  to  distrain  w^as  restricted  (speaking  generally)  to 
the  goods  and  chattels  of  the  tenant  or  person  liable  for 
the  rent,  and  a  landlord  was  prohibited  from  distraining 
for  rent  on  the  goods  and  chattels  of  any  other  person, 
although  the  same  should  be  found  on  the  premises.  This 
section  was  carried  into  the  revision  as  sec.  28  without 
alteration.  By  sec.  16  of  chapter  23,  sec.  2,  as  also 
certain  other  sections,  was  declared  to  apply  only  to  ten- 
ancies created  after  such  Act  should  go  into  force,  and  it 
was  provided  that  the  Act  should  go  into  force  on  the  1st 
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day  of  October,  1887.     In  the  revision,  by  sec.  42,  it  Judgment, 
was  provided  that  sec.  28,  as  well  as  certain  other  sec-    Rose,  J. 
tions,  should  apply  only  to  tenancies  created  on  or  after 
the  1st  day  of  October,  1887.    The  lease  in  question  was 
made  after  the  1st  day  of  October,  1887. 

The  goods  in  question  may  be  described  as  goods  on  the 
premises  in  the  possession  of  the  tenant  under  contract  for 
purchase.  If  the  amendment  of  1894  applies  to  tenancies 
created  on  and  after  the  1st  day  of  October,  1887,  it  is 
manifest  that  such  property  was  not  liable  to  distress,  and 
that  the  judgment  of  our  learned  brother  must  be  affirmed. 
If  such  amendment  does  not  apply  to  leases  created  on  or 
after  the  1st  day  of  October,  1887,  then  the  appeal  must 
be  successful. 

It  is  no  doubt  clear  that,  generally  speaking,  the  substi- 
tuted section  must  be  read  as  part  of  chapter  143,  and  as 
consistent  with  all  the  provisions  of  that  chapter,  and  as 
far  as  possible  such  construction  must  be  given  to  the 
whole  Act  as  will  prevent  any  inconsistency.  It  is  further 
manifest  that  the  provisions  of  sec.  28,  before  amend- 
ment, applied  to  the  tenancy  in  question,  being  a  tenancy 
created  after  the  1st  day  of  October,  1887.  It  is  also,  I 
think,  a  rule  of  construction  that  the  Legislature  must  be 
presumed  to  know  the  law,  and  to  have  before  it  each  and 
every  section  of  an  Act  when  dealing  with  such  Act :  see 
Endlich  on  the  Interpretation  of  Statutes,  ch.  7,  sec. 
182.  I  must  take  it,  therefore,  that  when  sec.  28  was 
repealed  and  a  new  section  substituted  therefor,  the  Leg- 
islature knew  that,  in  terms,  sec.  42,  unless  amended, 
would  apply  to  make  such  substituted  section  apply  to 
tenancies  created  after  the  1st  October,  1887.  For  by  sub- 
sec.  1  of  sec.  8  of  the  Interpretation  Act  it  is  declared  that 
"  the  law  shall  be  considered  as  always  speaking,"  and, 
therefore,  from  the  moment  of  the  introduction  of  the 
substituted  sec.  28,  sec.  42  spoke,  and  has  continued  speak- 
ing in  the  language  in  which  it  was  originally  framed. 

And  I  think  it  must  further  be  held  that  if  the  Leirislature 
had  intended  to  prevent  the  application  of  the  new  section  28 
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Judgment,  to  existing  tenancies,  it  would  have  said  so.  I  do  not  think 
Rose,  J.  ^^^^  position  is  weakened  at  all  by  considering  the  legis- 
lation of  the  50th  Vict.  It  is  true  that  the  Legisla- 
ture did  declare  that  the  amendment  of  the  law  there 
made  should  not  be  retroactive,  and  a  very  good  reason 
might  be  suggested,  viz.,  the  amendments  there  made  were 
very  large — rights  which  landlords  had  enjoyed  of  a  very 
liberal  character  were  being  swept  away.  Whereas  up  to 
that  time  landlords  had  the  right  to  take  goods  on  the 
premises  for  rent,  by  that  Act  such  rights  were  restricted, 
and  notice  was  given  to  the  world  before  the  Act  came 
into  force,  and  it  was  made  to  apply  only  to  future  tenan- 
cies ;  but  the  intention  of  the  Legislature  was  made 
apparent,  namely,  to  confine  the  landlord,  speaking  gen- 
erally, to  the  goods  of  a  tenant,  and  to  exempt  from  dis- 
tress the  goods  of  a  stranger.  It  must  be  presumed  that 
the  Legislature  found  that  the  injustice  from  which  stran- 
gers to  a  tenancy  were  relieved  by  the  50th  Vict,  still 
remained  as  to  goods  which  really  belonged  to  such 
strangers,  but  in  which  the  tenant  had  some  interest  by 
reason  of  a  contract  of  purchase,  and  to  more  fully  carry 
into  effect  the  remedial  legislation,  the  Act  of  1894  was 
passed.  It  will  be  observed  that  such  Act  does  not  affect 
at  all  the  contract  between  the  landlord  and  the  tenant ; 
it  does  not  deprive  the  landlord  of  any  right  against  the 
tenant ;  it  does  not  exempt  from  distress  any  goods  of  the 
tenant,  or  any  right  or  interest  that  the  tenant  may  have 
in  the  goods  upon  the  premises.  So  that  in  construing 
the  statute  we  are  freed  from  any  difficulty  arising  from 
the  objection  that  deciding  that  the  substituted  section 
applied  to  existing  tenancies  would  be  to  interfere  with 
contracts  made  prior  to  the  going  into  force  of  such  amend- 
ment. 

The  right  of  the  landlord  to  distrain  the  goods  of  a 
stranger  was  what  may  be  called  merely  incidental  to  his 
right  as  a  landlord  and  his  right  of  distress  for  his  rent, 
and  in  letting  his  premises  it  is  not  unfair  to  say  that 
wherever  such  right,  as  well  as  any  other  right,  existed  at 
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law,  he  knew,  or  must  be  taken  to  have  known,  that  it  Judgment, 
was  within  the  bounds  of  possibility  that  by  legislation  Rose,  j. 
such  rights  would  be  interfered  with.  By  the  50th  Vict, 
the  Legislature,  I  think  it  must  be  assumed,  declared  that 
it  would  be  unjust  to  permit  the  goods  of  one  man  to  be 
taken  to  pay  the  debt  of  another,  and  by  the  Act  of  1894 
it  further  enlarged  such  declaration  and  extended  the 
restriction  which  it  had  placed  upon  the  right  of  a  land- 
lord by  the  50th  Vict,  in  the  manner  stated. 

It  is  clear  law^  that  in  the  construction  of  statutes  reme- 
dial legislation  must  receive  very  liberal  construction. 
Such  principle  is  emphatically  expressed  in  Endlich,  sec. 
107.  I  make  the  following  extract : — "  The  object  of 
this  kind  of  statutes  being  to  cure  a  weakness  in  the  old 
law,  to  supply  an  omission,  to  enforce  a  right,  or  to  redress 
a  wrong,  it  is  but  reasonable  to  suppose  that  the  Legisla- 
ture intended  to  do  so  as  effectually,  broadly  and  com- 
pletely, as  the  language  used,  when  understood  in  its  most 
extensive  signification,  would  indicate." 

In  Maxwell  on  Statutes,  2nd  ed.,  p.  84,  we  find  as- 
follows :  "  It  is  said  to  be  the  duty  of  the  Judge  to  make 
such  construction  of  a  statute  as  shall  suppress  the  mis- 
chief and  advance  the  remedy ;  and  the  widest  operation 
is  therefore  to  be  given  to  the  enactment,  so  long  as  it 
does  not  go  beyond  its  real  object  and  scope."  This  is 
also  made  part  of  our  statute  law  by  sec.  8,  sub-sec.  39,  of  the 
Interpretation  Act,  where  every  Act  and  every  provision 
or  enactment  is  declared  to  be  deemed  remedial  and 
entitled  to  such  a  liberal  construction  as  will  best  ensure 
the  attainment  of  the  object  of  the  Act. 

I  do  not  think  the  argument  of  the  respondents  is  with- 
out support  from  outside  cases. 

There  is  a  class  of  cases  submitted  to  us  in  argument  on 
the  principle  that  a  statute  is  not  retrospective  in  the  sense 
under  consideration,  because  a  part  of  the  requisites  for  its 
action  is  drawn  from  a  time  antecedent  to  its  passing :  see 
Maxwell,  p.  2G4,  and  cases  there  cited.  I  particularly  refer 
to  Page  v.  Bevnett,  2  Giff.  117,  where  it  was  held  that  the 
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Judgment.  Court  had  jurisdiction  to  relieve  a  party  against  a  breach  of 
Rose,  J.  covenant  to  insure  committed  after  the  date  of  the  Act  22  & 
23  Vict.  ch.  35,  arising  on  a  lease  dated  before  the  passing 
of  the  Act.  And  to  Quitter  v.  Mapleson,  9  Q.  B.  D.  (C.  A.) 
672,  where  it  was  held  that  the  Conveyancing  and  Law 
of  Property  Act,  1881,  sec.  14,  sub-sec.  2,  was  not  confined 
to  breaches  taking  place  after  the  Act  came  into  opera tion,^ 
but  extended  also  to  breaches  committed  before  the  Act, 
and  to  proceedings  pending  when  the  Act  came  into 
operation,  and  that  as  the  landlord  had  not  obtained 
possession,  but  the  action  was  still  pending,  there  was 
jurisdiction  to  grant  relief  to  the  tenant  under  that 
sub-section.  See  also  Bttke  of  Devonsldre  v.  Barrow  Steel 
Co.,  2  Q.  B.  D.  286,  where  it  was  held  that  sec.  8 
of  the  Eating  Act,  1874,  37  &  38  Vict.  ch.  54,  which 
provided  that  "  Where  any  poor  or  other  local  rate,  which 
at  the  commencement  of  this  Act  any  lessee,  licensee,  or 
grantee  of  a  mine  is  exempt  from  being  rated  to  in  respect 
of  such  mine,  becomes  payable  by  him  in  respect  of  such 
mine  during  the  continuance  of  his  lease,  grant,  or  license, 
or  before  the  arrival  of  the- period  at  which  the  amount  of 
the  rent,  royalty,  or  dues  is  liable  to  revision  or  re-adjust- 
ment, he  may  (unless  he  has  specifically  contracted  to  pay 
such  rate  in  the  event  of  the  abolition  of  the  said  exemp- 
tion) deduct  from  any  rent,  royalty,  or  dues  payable  by 
him  one-half  of  any  such  rate  paid  by  him,"  applied  to  an 
existing  lease  under  which  there  was  a  provision  that  the 
rent  and  royalties  should  be  paid  "  free  and  clear  of  and 
from  all  rates,  taxes,  tithe  rent-charges,  expenses  and 
deductions  whatsoever,  parliamentary,  parochial,  or  of  any 
other  nature."  Cockburn,  C.J.,  said:  "I  agree  that  this 
clause,  taken  by  itself,  would  have  been  quite  sufficient  to 
entitle  the  lessor  to  the  payment  of  the  rent  and  royalties 
in  full,  free  from  any  deduction  in  respect  of  rates  and 
taxes  such  as  are  therein  enumerated,  whether  present  or 
future ;  but  we  must  look  at  it  with  reference  to  the  pro- 
visions of  the  Rating  Act,  1874.  *  *  It  is  possible 
that  this  construction  may  operate  contrary  to  the  inten- 
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tion  of  the  parties,  but  the  Legislature  has  chosen  to  Judgment, 
engraft  upon  existing  contracts  of  demise  a  very  plain    i^ose,  J. 
enactment,  and  to  this  enactment  we  must  give  its  proper 
effect." 

The  statute  of  1894  either  applies  to  all  tenancies  crea- 
ted since  1887,  or  it  applies  only  to  tenancies  created  after 
1894.  If  the  latter,  we  should  then  have  this  inconsis- 
tency on  the  face  of  the  statute,  that  certain  sections  of 
chapter  143,  named  in  section  42,  i.e.,  29,  30,  and  31,  V70uld 
apply  to  tenancies  created  after  October,  1887,  w^hile  sec- 
tion 28,  which  W8is  practically  part  of  the  same  legislation, 
would  be  confined  in  its  operation  to  tenancies  created 
after  the  5th  May,  1894.  In  this  view,  it  is  not  material 
to  consider  whether  the  amendment  of  1894,  apart  from 
section  42,  would  not  clearly  apply  to  any  right  of  distress 
arising  after  the  5th  May,  1894,  although  incident  to  a 
tenancy  created  prior  to  such  date,  as,  for  instance,  where 
the  rent  fell  into  arrear  after  such  date,  or  where  the  goods 
were  brought  on  the  premises  after  such  date,  or  where 
some  fact  or  circumstance  arose  after  the  5th  May,  1894, 
which,  if  not  existent,  would  have  prevented  the  right  of 
the  landlord  arising,  or  to  determine  whether  or  not  the 
statute  could  in  such  a  case  be  called  retrospective,  be- 
cause a  part  of  the  requisites  for  its  action  was  drawn  from 
a  time  antecedent  to  its  passing,  and  a  part  from  a  time 
subsequent  to  its  passing. 

In  construing  any  Act  found  in  the  revised  statutes,  it 
must  be  remembered  that,  although  the  revised  statutes 
are  declared  by  sec.  9  of  ch.  2  not  to  operate  as  new 
laws,  but  are  to  be  construed  and  to  have  effect  as  a  con- 
solidation of  the  law  contained  in  the  Acts  and  parts  of 
Acts  repealed,  and  for  which  the  revised  statutes  are 
substituted  ;  it  is  also,  in  effect,  declared  by  sub- sees.  2 
and  3  of  sec.  9  that  the  law  as  declared  by  the  revised 
statutes  is  alone  to  prevail,  for  wdiere  the  provisions  of 
the  revised  statutes  are  not  in  effect  the  same  as  those 
repealed  Acts  and  parts  of  Acts,  for  which  they  are  sub- 
stituted, then  as  respects  all  transactions,  matters,  and 


368 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment,  things  subsequent  to  the  time  when  the  said  revised  stat- 
Rose,  J.  utes  took  effect,  the  provisions  contained  in  them  are  to 
prevail,  and  only  as  respects  all  transactions,  matters,  and 
things  anterior  to  the  said  time,  are  the  provisions  of  the 
repealed  Acts  and  parts  of  Acts  to  prevail.  Therefore,  in 
construing  sec.  42,  we  need  look  at  the  language  of 
such  section  only,  for  if  it  is  the  same  in  effect  as  that  of 
the  50th  Vict.,  of  course  it  works  no  change,  and  if  it  is 
not  the  same  then  it  is  to  prevail  instead  of  the  50th 
Vict. 

I  desire  to  base  the  conclusion  at  which  I  have  arrived 
upon  the  following  propositions :  (1)  The  legislation  is 
remedial  and  must  receive  the  most  liberal  construction  so 
as  to  suppress  the  mischief  aimed  at,  and  advance  the 
remedy  desired  to  be  given.  (2)  That  by  the  plain  lan- 
guage of  sec.  42,  as  found  in  the  revised  statutes,  the 
substituted  section  is  made  to  refer  to  tenancies  created 
after  the  1st  day  of  October,  1887,  and  there  is  nothing  in 
the  revised  statutes,  or  in  the  57th  Vict.,  to  require  or  justify 
the  reading  of  sec.  43  otherwise  than  as  plainly  writ- 
ten. (3)  Any  other  construction  would  work  an  incon- 
sistency in  the  working  out  of  the  provisions  of  the  Act. 

I  thus  leave  as  an  open  question  whether  or  not  the 
statute  of  1894  can  be  considered  as  retroactive,  if  it  be 
confined  to  rights  of  distress  arising  after  the  5th  May, 
1894,  although  incident  to  tenancies  created  before  such 
date. 

In  my  opinion,  the  appeal  should  be  dismissed  with 
costs. 

Robertson,  J. : — 
I  concur. 

E.  B.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

Bain  v.  Anderson. 

Master  and  Servant — General  Hiring — Hiring  for  a  Year — Question  of 
Fact — Gorporatio7is — Implied  Contract  of  Company. 

The  plaintiff  having  been  for  many  years  superintendent  of  a  factory  at  a 
salary,  was  still  under  engagement  for  the  current  year  when  the  fac- 
tory and  business  were  purchased  by  a  joint  stock  company,  the  em- 
ployment of  the  plaintiff  continuing  without  further  express  agreement 
until  after  the  expiration  of  the  year,  when  he  was  dismissed  on  refus- 
ing to  submit  to  a  reduction  of  salary  : — 

Held,  that  whether  the  plaintiff's  hiring  at  the  time  of  his  dismissal,  was 
for  a  year  or  not,  and  whether  it  was  terminable  by  written  notice  or 
not,  both  of  which  were  questions  of  fact  and  not  of  law,  no  reasonable 
notice  had  been  given  in  this  case,  and  he  was  entitled  to  damages. 

A  general  hiring  is  not  necessarily  to  be  considered  a  hiring  for  a  year. 

The  increase  in  the  extent,  importance,  and  variety  of  corporate  dealings 
which  has  taken  place  in  modern  times  has  modified  the  law  as  to  con- 
tracts of  trading  corporations,  so  as  to  correspondingly  increase  their 
liability  on  implied  contracts. 

Finlay  v.  The  Bristol  and  Exeter  R.  W.  Co.,  7  Exch.  409,  considered. 

Action  brought  by  the  plaintiff  against  Anderson  and  Statement, 
the  Anderson  Furniture  Company,  for  wrongful  dismissal 
under  the  circumstances  mentioned  in  the  judgment. 

The  action  was  tried  on  January  13th,  1896,  before 
Meredith,  C.  J.,  without  a  jury,  at  the  London  Winter 
Assizes. 

Gibbons,  Q.  C,  for  the  plaintiff 

Osier,  Q.  C,  and  W.  T.  Me  Mullen,  for  the  defendants, 
cited  Baxter  v.  Nurse,  6  M.  &  Gr.  935  ;  Rettinger  v.  Mac- 
dougall,  9  C.  P.  485  ;  Lowe  v.  Walter,  8  Times  L.  K  358 ; 
Finlay  v.  The  Bristol  and  Exeter  R.  W.  Co.,  7  Ex.  409. 

February  29th,  1896.    Meredith,  C.  J.  :— 

At  the  close  of  the  argument,  I  found,  among  others, 
the  following  facts  to  be  established  by  the  evidence  ;  that 
the  plaintiff  who  had  been  in  the  employment  of  the 
James  Hay  Company,  limited,  as  superintendent  of  the 
47 — VOL.  XXVII.  O.R. 
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Judgment,  company's  factor}^  at  a  salary  of  $1,500  per  annum  for 
Meredith,  many  years,  and  who  was  then  under  an  engagement  with 
it  for  a  year,  ending  July  31st,  1895,  was,  on  May  18th, 
1895,  employed  by  the  defendant  Anderson,  who  had 
become  the  purchaser  of  the  business  and  assets  of  the 
defendant  company,  for  the  remainder  of  the  then  current 
year  of  his  engagement,  at  the  same  salary  that  he  was 
then  receiving ;  that  the  plaintiff  continued  in  the  service 
of  Anderson  and  of  the  defendant  company  till  the  year 
expired,  and  aftei*  the  expiration  of  it,  in  the  employment 
of  the  defendant  company,  which  was  formed  on  July 
26th,  1895,  to  take  over  the  business  and  assets  of  the  Hay 
Company  from  the  defendant  Anderson,  until  August 
23rd,  1895  ;  that  no  new  express  agreement  was  come  to 
as  to  the  terms  upon  which  he  continued  in  his  employ- 
ment ;  and  that  up  to  that  date  he  was  paid  by  the  defen- 
dant company  his  salary  or  wages  at  the  rate  of  Si, 500 
per  annum  ;  and  that  on  August  28rd,  1895,  the  defen- 
dant company  gave  him  notice  that  after  the  following 
Saturday,  his  salary  would  be  reduced  to  $600  a  year ; 
that  the  plaintiff  continued  in  the  service  of  the  defen- 
dant company  until  September  23rd,  following ;  but  that 
he  did  so  relying  upon  his  right  to  be  paid  at  the  rate 
of  $1,500  a  year,  and  denj^ing  the  right  of  the  defendant 
company  to  reduce  his  salary  ;  and  that  he  was  finally 
discharged  on  September  23rd,  1895,  on  account  of  his 
persisting  in  his  contention  that  he  was  within  his  legal 
right  in  taking  that  position  ;  and  I  reserved  for  further 
consideration  the  question  of  the  effect  of  these  findings, 
and  of  the  right  of  the  plaintiff  to  recover  for  a  wrongful 
dismissal. 

Before  dealing  with  these  questions,  I  now  find  as  a 
further  fact  that  if  the  defendant  company  was  entitled 
to  put  an  end  to  the  plaintiff's  engagement  during  the 
currency  of  the  year  w^hich  he  entered  upon  on  July  31st, 
1895,  by  reasonable"  notice  of  its  intention  to  do  so,  the 
notice  given  was  not  a  reasonable  one. 

It  was  contended  by  the  plaintiff  that  as  the  hiring,  as  I 
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have  found  it,  was  an  indefinite  hiring  at  an  annual  salary,  Judgment, 
it  was  by  law  a  hiring  for  a  year,  and  that  the  employers  Meredith, 
were  not  at  liberty  to  put  an  end  to  it  before  the  expira-  ^-J- 
tion  of  the  year. 

This  contention  certainly  finds  support  from  the  state- 
ment of  the  law  on  the  subject  in  the  text  books.  See 
Smith's  Master  and  Servant,  4th  ed.,  p.  84,  where  it  is 
thus  dealt  with:  "Where  no  time  is  limited,  either  ex- 
pressly or  by  implication,  for  the  duration  of  a  contract  of 
hiring  and  service,  the  hiring  is  considered  as  a  general 
hiring,  and  in  point  of  law  a  hiring  for  a  year.  This  rule 
is  applicable  to  all  contracts  of  hiring  and  service,  whether 
written  or  unwritten,  whether  express  or  implied,  and 
whatever  be  the  nature  of  the  service." 

The  statement  in  the  text  is  borne  out  by  the  earlier 
cases  and  by  the  expressions  of  opinion  of  many  Judges ; 
and  in  Rettinger  v.  McDougall,  9  C.  P.,  at  p.  487,  Draper, 
C.  J.,  said :  "  The  doctriue  that  a  general  hiring  is  (in  the 
absence  of  anything  to  qualify  it)  a  hiring  for  a  year,  is 
clearly  settled  by  Fawcett  v.  Gash,  5  B.  &  Ad.  904,  and 
Beeston  v.  Gollyer,  4  Bing.  309  ;  and  there  is  nothing  in 
Baxter  v.  Nurse,  6  M,  &  Gr.  935,  conflicting  with  that  doc- 
trine." 

The  more  modern  cases  have,  I  think,  modified  the  law 
as  stated  by  the  learned  Chief  Justice,  and  it  is  now  pretty 
well  settled  that,  at  all  events,  as  to  many  kinds  of  service 
there  is  no  inflexible  rule  that  an  indefinite  hiring  is  a 
hiring  for  a  year,  but  that  the  question  is  one  of  fact  to  be 
determined  according  to  the  circumstances  of  each  partic- 
ular case ;  and  that  in  the  absence  of  anything  to  qualify 
it,  a  jury  may  properly  flnd  as  an  inference  of  fact  that 
the  hiring  is  a  yearly  one  ;  Taylor  on  Evidence,  9th  ed., 
par.  177,  p.  153;  Green  v.  Wright,  1  C.  P.  D.,  at  595. 

The  recent  cases  seem  also  to  shew — some  of  them  at 
least — that  it  is  also  a  question  of  fact  whether  such  a 
contract  of  hiring  is  not  subject  to  be  put  an  end  to  by  rea- 
sonable notice  to  be  given  by  either  of  the  parties  to  it,  and 
as  ^to  what  in  the  particular  case  is  reasonable  notice  : 
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Judgment.  Taylor  on  Evidence,  9th  ed.,  par.  177 ;  Green  v.  Wright, 
Meredith,  supra ;  Lowe  V.  Walter,  8  Times  L.  R.  358  ;  but  it  is  un- 
necessary  to  consider  what  the  law  with  regard  to  that  is, 
because  I  have  in  this  case  found  that  if  the  proper  con- 
clusion, whether  it  is  one  of  law  or  of  fact,  be  that  the 
contract  of  hiring  was  subject  to  being  put  an  end  to  in 
that  way,  no  such  notice  was  given  by  the  defendant  com- 
pany to  the  plaintiff. 

It  was  contended  by  the  defendants  that,  even  if  upon 
the  facts  of  this  case,  a  private  person  being  the  employer 
would  have  been  liable  to  an  action  for  wrongful  dismissal, 
the  defendant  company  being  a  company  incorporated 
under  the  Ontario  Joint  Stock  Companies  Letters  Patent 
Act,  R.  S.  O.  ch.  157,  cannot  be  made  liable  upon  a  con- 
tract inferred  from  the  conduct  of  the  parties,  and  Finlay 
V.  The  Bristol  and  Exeter  B.  W,  Co.,  7  Ex.  409,  was  relied 
on  in  support  of  that  contention. 

It  was  held  in  that  case  that  the  defendants  who  were 
an  incorporated  railway  company,  and  had  agreed  by  parol 
to  take  certain  premises  for  a  year — had  occupied  for  the 
year,  and  continued  to  occupy  for  another  year  at  the 
expiration  of  which  they,  without  giving  notice  to  quit, 
removed  their  goods  and  paid  the  rent  up  to  the  end  of  the 
following  quarter, — were  not  liable  to  an  action  for  use  and 
occupation  for  the  remaining  three  quarters  of  the  year, 
since  they  did  not  occupy  during  that  period,  and  that  no 
tenancy  could  be  inferred  from  the  payment  of  rent,  inas- 
much as  they  could  not  contract  except  under  seal. 

At  the  time  that  case  was  decided  the  exceptions  to  the 
common  law  rule  as  to  the  liability  upon  contracts  of  cor- 
porations were  very  limited.  These  exceptions  were  based 
upon  the  principle  of  convenience  almost  amounting  to 
Necessity,  and  applied  to  small  matters  of  daily  occurrence 
such  as  the  hiring  of  household  servants  and  the  like,  but 
the  vast  increase  in  the  extent,  importance  and  variety  of 
corporate  dealings  which  has  taken  place  in  modern  times, 
has  led  to  a  corresponding  increase  of  the  exceptions: 
Pollock  on  Contracts,  5th  ed.,  p.  145. 
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Although  the  exceptions  recognized  when  the  Finlay  -Judgment, 
case  was  decided  were  limited,  the  principle  applied  did  Meredith 
not  differ  from  that  which  formed  the  ground  of  the  more  ^-J- 
recent  decisions  ;  the  application  of  that  principle  was 
necessarily  elastic  and  the  increase  to  w^hich  Sir  Frederick 
Pollock  refers  in  the  extent,  importance  and  variety  of 
corporate  dealings  rendered  many  things  which  in  earlier 
times  might  not  have  been  so  convenient  as  to  be  almost 
necessary,  to  be  so  now. 

In  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  R.  3  C.  P. 
463,  where  the  authorities  are  referred  to  and  considered, 
Bovill,  C. J., said,  referring  to  the  exceptions  now  recognized  : 
"  These  exceptions  apply  to  all  contracts  by  trading  corpor- 
ations entered  into  for  the  purposes  for  which  they  are 
incorporated.  A  company  can  only  carry  on  business  by 
agents,  managers  and  others  ;  and  if  the  contracts  made 
by  these  persons  are  contracts  which  relate  to  the  objects 
and  purposes  of  the  company,  and  are  not  inconsistent 
with  the  rules  and  regulations  which  govern  their  acts 
they  are  valid  and  binding  upon  the  company,  though  not 
under  seal.  It  has  been  urged  that  the  exceptions  to  the 
general  rule  are  still  limited  to  matters  of  frequent  occur- 
rence and  small  importance.  The  authorities,  however,  do 
not  sustain  the  argument." 

That  view  of  the  law  was  held  to  be  correct  and  the 
judgment  to  which  it  led  was  affirmed  on  appeal  without 
hearing  counsel  for  the  respondents  :  S.  C,  L.  R.  4  C.  P.  617. 

The  result  of  this  case  is,  I  think,  to  overrule  the  Fin- 
lay  case,  or,  at  all  events,  to  justify  me  in  treating  it  as  no 
longer  applicable  to  a  modern  trading  corporation,  such  as 
the  defendant  company  in  this  case  is  :  see  Pollock  on 
Contracts,  5th  ed.,  p.  148. 

I  am  unable  to  see  that  any  sound  reason  exists  for 
holding  that  an  express  agreement  will  bind,  but  that  one 
which  is  inferred  from  the  conduct  of  the  parties  will  not. 
Every  argument  of  convenience  seems  to  justify  me  in 
treatincjf  such  an  ao^reement  as  I  have  found  to  exist  in 
this  case,  as  within  the  exceptions  to  the  general  rule 
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Judgment    referred  to,  and  the  reasons  upon  which  those  exceptions 

Meredith,   were  founded. 

I  venture  to  think  that  in  many  cases  the  nature 
of  the  contracts  of  hiring  of  the  employees  of  the 
large  manufacturing  and  other  trading  establishments 
carried  on  by  incorporated  companies,  must  depend  upon 
inferences  to  be  drawn  from  the  acts  and  conduct  of  the 
employer  and  the  employed,  and  to  hold  that  the  liberal 
rule  applied  in  the  modern  cases,  has  no  application  to 
such  contracts,  would  be  productive  of  very  great  incon- 
venience, and  in  the  absence  of  authority  requiring  me  to 
do  so,  I  am  not  content,  so  far  as  my  decision  can  do  it,  to 
inflict  that  burden  upon  the  commercial  community  and 
its  employees. 

The  provisions  of  section  59  of  the  Ontai'io  Joint  Stock 
Companies  Letters  Patent  Act,  R  S.  0. 1887,  ch.  157..  are  in 
accord  with  this  modern  view  as  to  contracts  of  tradinar 
corporations  ;  and  in  a  recent  case  {Ontario  Western  Lumber 
Go.  V.  Citizens  Telephone  and  Electric  Co.*),  I  held  that 
where  there  w^as  nothing  appearing  in  the  evidence  to  lead 
to  a  contrary  conclusion,  I  was  justified  in  finding  as  a 
fact  that  a  contract  entered  into  by  the  manager  of  a 
trading  company  in  the  name  of  his  company  for  pur- 
poses for  which  the  company  was  incorporated,  was 
entered  into  in  general  accordance  with  his  powers  as 
such  under  the  by-laws  of  the  company,  and  therefore 
binding  on  the  company.  That  was,  it  is  true,  the  case 
of  a  written  contract  not  under  seal,  but  I  see  no 
reason  why  the  section  should  not  be  held  to  apply  to  a 
parol  contract.  That  it  does  so  apply,  has  been  held  by 
the  Court  of  Queen's  Bench  of  Manitoba  sitting  in  appeal 
in  the  case  of  McEdiuards  v.  The  Ogilvie  Milling  Co.,  4 
Man.  1,  which  w^as  decided  upon  provisions  of  a  Manitoba 
statute,  similar  in  its  terms  to  section  59  :  (Con.  Stat.  Man. 
ch.  9,  div.  7,  sec.  269.) 

*Noted  32  C.  L.  J.  237.  An  appeal  in  this  case  was  argued  before  the 
Divisional  Court  on  February  27th,  1896,  and  stands  for  judgment.  Rep. 
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The  plaintiff's  dismissal  was,  therefore,  in  my  opinion,  Judgment, 
wrongful,  and  he  is  entitled  to  recover  from  the  defendant  Meredith 
company  such  damages  as  he  has  sustained  by  reason  of 
it.  These  damages  I  assess  at  14^08.36.  I  arrive  at  that 
amount  by  allowing  wages  at  the  rate  of  $1,500  a  year 
from  August  23rd,  1895,  to  December  1st  following,  when 
the  plaintiff  began  business  on  his  own  account.  He 
is  not  entitled  to  anything  after  that  date,  as  it  is  impos- 
sible for  me  to  say  that  any  loss  has  been  sustained  by  him 
since  he  has  been  in  business,  although  he  says  that  the 
profits  of  the  business  if  wound  up  would  be  less  than  his 
wages  at  the  rate  of  $1,500  a  year  for  the  remainder  of 
the  year  of  his  engagement  with  the  defendant  company  ; 
that  may  well  be  so,  and  yet  he  may  be  in  a  better  position 
financially  than  he  would  have  been  in  had  he  remained 
in  the  service  of  the  defendant  company,  as  he  has  been 
engaged  in  laying  the  foundation  of  a  business,  which, 
though  it, has  as  yet  given  only  a  moderate  return,  may  in 
the  end  turn  out  a  profitable  one. 

There  must  be  judgment  for  the  plaintiff  against  the 
defendant  company  for  $408.36,  with  full  costs  of  suit, 
and  the  action  will  be  dismissed  as  against  the  defendant 
Anderson  without  costs,  but  the  dismissal  as  against  him, 
is  not  to  disentitle  the  plaintiff  to  his  full  costs  except  so 
far  as  they  have  been  increased  by  adding  him  as  a  defen- 
dant. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Dennis  v.  Hoover. 

Tenant  for  Life  and  Remainderman — Rent — Apportionment. 

A  tenant  for  life  who  had  leased  the  premises  of  which  she  was  life 
tenant,  died  a  few  days  after  a  half  year's  rent,  which  was  payable  in 
advance,  became  due.  On  the  day  of  her  death  part  of  the  rent  was 
remitted  to  her  and  was  received  by  her  executor,  to  whom  the  balance 
was  paid  on  the  representation  that  he  was  entitled  to  it : — 

Held,  that  the  rent  was  received  by  the  executor  for  the  use  of  those 
entitled  to  it,  and  was  therefore  apportionable  between  the  executor 
and  the  remainderman,  who  had  confirmed  the  possession  of  the  tenant, 
and  that  the  executor  was  entitled  to  an  order  for  repayment  by  per- 
sons, third  parties,  claiming  under  the  will  to  whom  he  had  paid  it. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  junior  Judge  of  the  county  of  York. 

The  action  was  brought  by  George  Dennis,  a  lessee  of 
the  tenant  for  life,  under  the  will  of  Peter  Kurtz,  who 
died  on  the  18th  of  February,  1858,  and  Jacob  Kurtz, 
trustee  under  the  will. 

Peter  Kurtz  by  his  will  devised  certain  lands  to  his  wife 
Mary  Ann  Kurtz  for  her  life,  and  after  her  death  to  trus- 
tees upon  the  trusts  named  therein.  On  the  21st  of  Decem- 
ber, 1881,  the  widow  leased  the  lands  to  the  plaintiff  George 
Dennis  for  five  years  from  the  1st  of  April,  1882,  at  the 
yearly  rent  of  $300,  payable  half-yearly  in  advance,  on 
the  1st  of  April  and  November  in  each  year  during  the 
term,  and  on  the  expiration  thereof,  the  term  was  extended 
for  a  further  term  of  five  years,  and  on  the  expiration 
thereof,  was  continued  on  from  year  to  year,  on  the  terms 
and  conditions  contained  in  the  original  lease.  The  widow 
died  on  the  6th  of  April,  1895,  and  by  her  last  will  and 
testament,  appointed  the  defendant  her  executor.  The  half 
year's  rent  payable  in  advance  for  the  half  year  beginning 
on  the  1st  of  April,  1895,  and  ending  on  the  1st  day  of 
October,  1895,  was  paid  as  follows  :  $100  was  remitted  by 
post  office  order  to  the  widow,  which  arrived  on  the 
day  of  her  death,  and  was  not  received  by  her  in  her  life- 
time, and  was  taken  over  by  the  defendant  as  her  execu- 
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tor,  and  the  balance,  $50,  was  paid  to  the  defendant  on  Statement, 
demand  made  by  him  on  the  representation  that  as  execu- 
tor he  was  legally  entitled  to  it. 

The  plaintiffs  claimed  that  the  $1 00  was  paid  under  a 
mistake  of  fact,  in  not  knowing  at  the  time  of  the  widow's 
death  ;  and  the  balance  under  the  mistake  that  the  defen- 
dant was  entitled  to  receive  it. 

The  parties  to  whom  the  executor  had  paid  over  the 
moneys,  were  made  third  parties  to  the  action. 

The  learned  Judge  at  the  trial  found  for  the  plaintiffs 
for  $145,  after  apportioning  the  amount,  namely,  $5,  which 
he  found  to  be  due  to  the  defendant  as  executor  of  the 
widow's  estate.  He  also  found  that  the  defendant  had 
not  made  any  case  against  the  third  parties  ;  but  he  stated 
that  their  counsel  had  consented  on  their  behalf  to  repay 
to  the  defendant  the  amounts  which  had  been  paid  over 
to  them. 

The  appeal  came  on  for  hearing  before  a  Divisional 
Court,  composed  of  Boyd,  C,  Ferguson,  and  Meredith,  JJ. 
McCulloch,  for  the  defendant,  the  executor. 
I).  G.  Ross,  and  J.  Nason,  for  the  third  parties. 
J".  Tf.  St.  John,  for  the  plaintiffs. 

February  19th,  1896.    Boyd,  C.  :— 

The  payment  in  advance  in  this  case,  was  the  equivalent 
for  six  months  enjoyment  of  the  premises  leased :  Buckley 
V.  Taylor,  2  T.  R.  600.  But  the  lessor,  being  only  tenant 
for  life,  could  not  secure  the  enjoyment  of  the  land  to  the 
tenant  after  her  death,  which  happened  within  a  few  days 
after  the  commencement  of  the  six  months  ;  and  it  is 
against  equity  that  the  executor  of  the  life  tenant  should 
retain  all  the  money  paid  for  rent ;  in  one  aspect  he  is 
trustee  of  the  part  apportionable  to  the  residue  of  the  six 
months  for  the  remainderman  in  whom  the  land  vested  at 
the  death  of  the  life  tenant ;  that  person  being  the  sur- 
viving trustee  of  the  original  owner.  Peter  Kurtz  is  a 
co-plaintiff,  and  he  has  assented  to  the  continuance  of  the 
48 — VOL,  xxvir.  o.r. 
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Judgment,  term  which  was  interrupted  by  the  death  of  the  life  ten - 
Boyd,  C.  ant.  That  being  so,  the  authorities  shew  that  the  rent 
received  by  the  executor  of  the  deceased  lessor,  is  held  to 
the  use  of  the  person  who,  as  reversioner,  can  assure  pos- 
session to  the  tenant. 

Such  is  the  result  of  the  doctrine  enunciated  in  a  case 
the  converse  of  this  where  the  life  tenant  having  died 
during  the  term,  the  whole  of  the  rent  was  paid  to  another 
who  succeeded  to  the  land.  It  w^as  held  that  part  of  the 
rent  so  paid,  was  held  to  the  use  of  the  prior  landlord  for 
that  part  of  the  term  during  which  there  had  been  enjoy- 
ment under  him  :  HawJcins  v.  Kelly,  8  Ves.  308.  And  in 
Aynsley  v.  Wordsworth,  2  Ves.  &  B.  331,  Sir  T.  Plumer^ 
V.  C,  lays  down  this  principle  in  the  case  of  a  tenant  who 
submits  to  pay  rent,  at  p.  334  :  "  That  upon  payment,  from 
a  conscientious  motive,  by  a  person  not  obliged  to  pay  in 
respect  of  a  lease  expired,  a  right  arises  to  take  from  the 
person  receiving  the  payment  a  portion  to  which  he  was 
not  entitled  "  :  see  Paget  v.  Gee,  Ambl.  198,  200. 

This  case  is  in  essence  just  the  same  as  if  the  whole  six 
months'  rent  had  been  paid  on  the  first  day  of  the  term  in 
advance  to  the  landlord,  and  then  the  landlord  (being  no 
more  than  a  life  tenant)  had  died  thereafter  on  the  same 
day,  his  estate  would  hold  the  rent  either  for  the  use  of 
the  reversioner  who  gives  the  actual  enjoyment  of  the 
land,  or  to  the  use  of  the  tenant  as  upon  a  consideration 
that  had  failed,  or  pro  tanto  failed. 

The  judgment  of  the  Court  below  should  be  affirmed 
with  costs. 

Meredith,  J.  :— 

The  one  remaining  question  upon  this  appeal  is,  whether 
the  defendant  can  retain  the  fifty  dollars  paid  to  him,  upon 
the  ground  that  it  was  a  voluntary  payment,  made  with  a 
knowledge  of  the  facts.  The  other  grounds  of  the  appeal 
were  disposed  of  upon  the  argument ;  Mr.  McCuliough 
eventually  contending  only  for  a  reduction  of  the  amount 
of  the  judgment  by  this  sum,  and  so  to  bring  the  claim 
within  the  jurisdiction  of  the  Division  Court. 


XXVII.] 


DENNIS  V.  HOOVER. 


379 


But  the  evidence  shews  that  this  payment  was  really  made  J udgment. 
for  the  use  of  the  person  legally  entitled  to  it.  The  de-  Meredith,  J. 
fendant  was  merely  the  legal  representative  of  the  life 
tenant;  he  had  no  personal  interest  in  the  matter;  no 
right  or  pretence  of  right  to  the  money  for  his  own  use. 
The  whole  of  the  rent  had  become  payable  to  the  tenant 
for  life  before  her  death  ;  it  was  recoverable  by  her ;  but 
being  payable  in  advance,  and  being  but  a  return  for 
the  use  and  enjoyment  of  the  land,  and  now  accruing  from 
day  to  day  and  apportionable,  her  estate  was  beneficially 
-entitled  rightfully  to  rent  for  the  few  days  of  the  then  cur- 
rent six  months  which  had  passed  before  her  death. 

The  defendant  and  the  tenant  were  in  doubt  as  to  the 
proper  person  to  whom  the  payment  should  be  made,  not, 
perhaps,  an  unreasonable  doubt,  seeing  that  the  whole  rent 
had  become  payable  before  the  death  of  the  life  tenant ;  and 
it  seems  to  me  plain  enough  that  both  parties  meant  that 
only  the  person  beneficially  entitled  to  it  should  even- 
tually have  the  money. 

In  these  circumstances,  and  upon  the  whole  evidence,  I 
have  no  doubt  the  money  was  really  paid  to  and  received 
by  the  defendant  for  the  use  of  the  person  beneficially 
entitled,  and  that  is  the  remainderman,  who  is  one  of  the 
plaintiff's,  and  who  assented  to  the  continued  occupancy 
of  the  lands,  after  the  falling  in  of  the  life  estate,  on  the 
same  terms  as  those  of  the  prior  tenancy. 

The  case  is  not,  of  course,  one  of  payment  from  a  mere 
conscientious  motive,  for  here  the  tenant  was  legally  liable 
to  pay  the  rent  to  some  one. 

As  to  the  third  parties,  each  should  repay  the  defendant 
the  amount  received  from  him,  and  he  should  have  judg- 
ment for  such  repayment ;  but  there  should  be  no  order 
as  to  costs  in  this  respect ;  the  third  parties  were  always 
willing  to  repay,  and  the  claim  against  each  is  the  subject 
of  a  Division  Court  action  only. 

The  appeal,  in  all  other  respects,  should  be  dismissed. 

Ferguson,  J.,  concurred. 

G.  F.  H. 
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[CHANCERY  DIVISION.] 

Attorney-General  v.  Cameron. 

Revenue — Succession  Duty  Act — Present  and  Future  Interests — DiLty  Pay- 
able— Annuity. 

V^here  a  testator  divides  up  his  estate  so  as  to  create  present  and  future 
estates  or  interests,  the  duty  under  the  Succession  Duty  Act,  1892,  55 
Vict.  ch.  6  (0.),  is  to  be  assessed  on  the  whole  estate  at  the  time  of  his 
death,  including  both  the  present  and  future  estates  or  interests,  but 
duty  is  only  payable  at  the  death  or  within  eighteen  months  thereafter 
on  the  present  estates  or  interests  ;  the  payment  of  duty  on  the  future 
estates  being  deferred  until  they  become  estates  in  possession  or  enjoy- 
ment, and  the  duty  then  payable  is  not  the  duty  fixed  at  the  time  of 
the  death,  but  that  assessed  upon  the  value  of  such  estates  or  interests: 
at  the  time  the  right  of  possession  or  enjoyment  accrues. 

In  computing  the  duty  on  an  annuity  payable  on  a  testator's  death,  and 
of  which  there  is  present  actual  enjoyment,  the  duty  thereon  must  be- 
assessed  on  its  then  cash  value  ;  on  a  deferred  annuity,  duty  is  payable 
when  the  right  to  enjoy  it  commences. 

Duty  is  also  payable  on  the  capital  producing  an  annuity,  when  it  be- 
comes distributable  as  legacies  or  as  part  of  the  final  distribution  of  the 
estate. 

Statement.  This  was  a  special  case  stated  for  the  opinion  of  the 
Court  in  an  action  brought  by  the  Attorney-General  for 
Ontario  against  the  executors  of  the  will  of  one  Alexander 
Cameron  for  the  purpose  of  ascertaining  the  amount  of 
succession  duty  payable  under  the  Succession  Duty  Act  55 
Yict.  ch.  6  (0.). 

The  case  stated  was  as  follows : — 

1.  Alexander  Cameron,  late  of  the  city  of  Toronto,  in 
the  county  of  York,  Esquire,  deceased,  departed  this  life 
on  or  about  the  15th  day  of  May,  A.  D.  1893,  having  first 
duly  made  his  last  will  and  testament,  bearing  date  the  12th 
day  of  May,  A.D.  1(S93,  and  a  codicil  thereto,  bearing  the 
same  date. 

2.  By  the  said  will  he  appointed  the  defendants  Cameron 
and  Curry,  and  one  Thomas  R.  Lyon,  his  executors  and 
trustees ;  and  by  his  said  codicil,  he  appointed  the  defen- 
dant Armour  an  executor  and  trustee  in  case  the  said 
Lyon  should  renounce. 

3.  The  said  Lyon  renounced  and  disclaimed  the  offices 
of  executor  and  trustee  under  the  said  will,  and  thereafter 
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and  on  the  30fcli  day  of  November,  A.D.  1893,  probate  of  the  Statement, 
said  will  was  granted  •  by  the  proper  court  to  the  defen- 
dants. 

4.  The  amount  of  property  left  by  the  testator  was 
valued  at  the  sum  of  $556,069.67,  for  the  purposes  of  pro- 
bate, and  consisted  of  lands,  mortgages,  stocks,  agreements 
for  sale  of  lands,  held  by  him  and  by  the  defendants  as 
vendors,  cash,  and  a  share  in  the  banking  business  of 
Cameron  &  Curry.  And  the  testator  had  no  future 
estates  or  interests  in  land,  remainders  or  reversions. 

5.  By  the  said  will  and  codicil,  the  said  testator  devised 
and  bequeathed  all  his  property  to  which  he  should  die 
entitled,  to  the  defendants  in  trust  for  sale,  with  power 
in  the  meanwhile  and  until  sales  should  be  effected  to  lease 
the  real  estate  for  terms  not  exceeding  ten  years  ;  to  im- 
prove real  estate  by  building,  and  with  other  powers  for 
improving  his  said  real  estate  till  it  should  be  sold. 

6.  Out  of  the  proceeds  of  the  sales  of  the  estate  and 
th^  accumulations  of  capital  and  income  not  required  for 
expenses  of  management  and  payment  of  annuities,  the 
testator  directed  the  defendants  to  form  a  fund,  and  out 
of  the  income  of  the  estate  growing  at  the  time  of  his 
death,  and  of  the  said  fund  when  formed,  he  directed 
the  defendants  to  pay  the  following  annuities,  namely,  to 
each  of  his  two  daughters  $2,500  a  year  for  life ;  and  to 
his  son  $3,000  a  year  for  his  life  ;  being  a  total  of  $8,000  a 
year.  He  also  bequeathed  to  several  employees  of  Cameron 
&  Curry,  bankers,  small  sums  should  they  be  in  that  em- 
ployment, every  Christmas.  To  Mrs.  S.  N.  Ross,  by  his 
codicil,  he  bequeathed  $150  per  annum  during  her  life. 
He  further  bequeathed  to  the  trustees  for  his  grandchild, 
Katie  Torrance,  the  only  child  of  his  daughter,  Mrs.  Tor- 
rance, a  sum  not  exceeding  $500  per  annum,  for  the  support, 
maintenance  and  education,  until  she  attained  twenty-one 
years  of  age  or  married,  which  ever  first  should  happen,  upon 
her  marriage  $2,000, and  upon  attaining  twenty-one $15,000. 
He  further  bequeathed  to  the  trustees  for  his  two  grandchild- 
ren, sons  of  his  daughter,  Mrs.  Cartwright,  sums  not  exceed- 
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Statement,  ing  $500  each,  for  their  support,  maintenance  and  educa- 
tion until  twenty-one  years  of  age  ;  upon  attaining  twenty- 
one,  the  sum  of  $15,000  each,  and  at  marriage  $2,000 
each.  He  made  the  same  provision  for  any  children  that 
his  son,  the  defendant  Cameron,  should  have,  but  the  said 
defendant  Cameron  has  no  children. 

7.  At  the  expiration  of  twenty-one  years  from  the  death 
of  the  said  testator,  he  directed  the  defendants,  after  set- 
ting apart  aii  amount  sufficient  at  four  per  cent,  per  annum 
to  produce  the  annual  payments  directed  to  be  made,  to 
divide  his  estate  into  three  parts,  to  be  called  the  Torrance, 
Cartwright  and  Cameron  shares,  and  taking  into  account 
payments  already  then  made,  the  said  shares,  with  such 
payments  should  be  equal,  and  the  said  shares  are  to  be 
paid  or  conveyed,  one  to  his  grandchild  Torrance,  or  her 
issue  ;  one  to  his  grandchildren  Cartwright,  or  their  issue  ; 
and  one  to  his  grandchild  or  children  Cameron,  if  any. 
If  any  grandchildren  of  any  family  failed,  the  share  to  be 
divided  by  his  executors  and  trustees  among  his  children 
and  grandchildren,  as  they  should  think  best.  And  the 
capital  set  apart  to  produce  the  annuities,  was  also  directed 
to  be  so  distributed  as  it  fell  in,  and  was  released  from, 
such  annual  payments. 

8.  The  said  will  contained  other  matters  not  necessary 
for  the  decision  of  the  matters  in  question  herein. 

9.  The  plaintiff  alleged  that  the  whole  capital  sum  of 
the  said  estate  was,  at  the  time  of  the  death  of  the  said 
testator,  and  now  is,  subject  to  succession  duty  to  be  com- 
puted thereon,  and  to  be  paid  forthwith  in  full  satisfaction' 
of  the  succession  duty  due  to  the  Crown. 

10.  The  defendants,  while  admitting  that  succession 
duty  is  payable  on  the  said  estate  on  account  of  the 
amount  thereof,  deny  that  duty  is  to  be  computed  on  the 
whole  capital  amount  and  paid  forthwith,  but  allege  that 
the  only  duty  payable  at  present,  is  a  duty  upon  the  cash 
values  of  the  annuities  payable  under  the  said  will,  and 
that  the  duty  on  all  other  legacies,  including  the  final  dis- 
tribution, the  payment  of  which  is  postponed,  was  to  be 
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computed  and  paid  npon  them  at  the  time  of  their  becom-  Statement, 
ing  payable  and  at  the  time  of  distribution  respectively, 
that  is  to  say,  when  they  should  actually  fall  into  possession, 
and  not  before. 

11.  If  the  Court  shall  be  of  opinion  that  succession 
duty  should  be  paid  on  the  annuities  only  at  the  present 
time  then  the  plaintiff  alleges  that  it  should  be  computed 
upon  them  upon  a  basis  of  five  per  centum,  and  the  defen- 
dants allege  that  the  five  per  centum  basis  is  applicable 
only  to  future  and  contingent  estates  and  interests  and 
not  to  annuities,  and  that  the  actual  cash  value  of  the 
annuities  herein,  or  in  other  words,  what  they  could  be 
sold  for  in  the  market,  having  regard  to  the  age,  state  of 
health,  value  of  money,  and  other  circumstances  affecting 
the  same,  is  the  proper  basis  for  computation,  and  that 
the  duty  should  be  levied  upon  such  actual  cash  value 
only. 

On  March  6th,  1896,  the  case  was  argued  before  Rose,  J. 

/.  R.  Gartwright,  Q.C.,  and  A.  II.  Dymond,  for  the 
Attorney-General.  The  first  question  is  whether  succes- 
sion duty  is  payable  on  an  estate  or  any  portion  thereof, 
where  the  possession  is  deferred  for  a  number  of  years  ? 
The  policy  of  the  Act  is  that  the  succession  duty  should  be 
payable  on  the  whole  estate.  Section  4  shews  that  the  whole 
property  passing  on  the  death  of  the  testator  or  intestate 
shall  be  liable  to  succession  duty ;  and  by  section  12  such 
duty  is  payable  at  the  death  of  the  testator  or  intestate,  or 
within  eighteen  months  thereafter.  Section  5  provides  for 
the  executor  or  administrator  filing  with  the  Surrogate 
Court  Clerk  an  inventory  and  market  value  of  the  estate 
and  the  several  persons  to  whom  it  will  pass,  the  relation  in 
which  they  stand  to  the  deceased  and  the  value  of  the 
property  liable  to  succession  duty.  Sections  6  and  7  pro- 
vide for  the  valuation  by  the  sheriff,  if  the  Provincial 
Treasurer  is  dissatisfied  with  the  executors  or  administra- 
tors' valuation.    Then  comes  section  8,  which  provides  for 
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Argument,  the  assessing  of  all  the  property  liable  to  duty.  The  words 
in  the  section  are  most  general  and  their  terms  clearly 
include  as  well  property  of  which  the  immediate  possession 
is  given  as  well  as  where  the  possession  is  deferred.  The 
defendants  rely  on  section  11  as  shewing  that  the  duty  on 
future  estates  is  not  to  be  payable  until  the  estates  actually 
come  into  the  possession  of  the  persons  entitled  thereto. 
This  is  not  the  effect  of  that  section ;  the  estates  to  which 
it  refers  are  not  those  which  the  testator  owned  at  the 
time  of  his  death,  but  to  which  he  had  a  right  in  expect- 
ancv,  and  which,  in  the  natural  course  of  thinofs,  would  otq 
to  his  heirs.  The  next  point  is,  that  if  the  only  duty  pay- 
able is  a  duty  payable  on  the  annuities,  then  such  duty  is 
to  be  computed  on  a  five  per  cent,  basis. 

E.  D.  Armour,  Q.C.,  contra.  The  Act,  55  Vict.  ch.  6  (0.), 
is,  as  its  title  points  out,  an  Act  for  the  payment  of  succes- 
sion duty,  and  the  policy  of  the  Act  is  that  the  person  who 
succeeds  to  the  property  or  legacy,  is  to  pay  the  duty. 
Thus  in  section  4  the  Act  speaks  of  the  duty  being  payable 
by  the  person  who  shall  become  beneficially  entitled  in 
-  possession  or  expectancy  to  any  property.  In  section  5, 
by  the  several  persons  to  whom  the  property  is  to  pass. 
See  also  sections  10,  13, 14  and  18.  Thus,  all  through  the 
Act  we  see  that  it  is  the  legatee  who  is  to  pay  the  duty 
and  not  the  estate.  It  then  becomes  necessary  to  see  when 
the  legatee  is  to  pay  the  duty.  Section  8  provides  for  the 
fixing  of  the  cash  value  of  all  estates,  interests,  annuities, 
or  real  estates  or  terms  of  years  growing  out  of  the  estate 
and  the  duty  to  which  the  same  is  liable.  This  section 
must  be  read  in  connection  with  section  11,  and  so  reading 
it,  it  is  quite  apparent  that  future  estates  are  only  to  pay 
duty  w^hen  they  come  into  the  possession  of  the  persons 
entitled  thereto.  Section  11  is  not  limited  to  estates  which 
are  not  created  by  the  testator,  but  includes  all  future 
estates.  Legatees,  therefore,  only  pay  duty  when  the 
estates  devised  to  them  come  into  their  possession,  subject 
to  the  deduction  of  any  present  duty  wdiich  has  been  paid. 
To  harmonize  sections  8  and  11,  the  whole  estate  must  be 
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valued  ;  the  value  of  the  annuities  must  be  first  ascertained  Argument. 
..and  then  the  value  of  the  leo^acies,  after  taking  into  account 
iihe  value  of  the  annuities ;  but  the  duty  on  the  legacies  is 
not  to  be  payable  until  they  become  estates  in  possession. 
Then  as  to  the  mode  of  fixing  the  duty  payable  on  the 
annuities.  The  duty  payable  on  the  annuities  is  the  cash 
value  of  the  annuities  at  the  time  of  the  death  of  the  tes- 
tator. He  referred  to  Kennedy  v.  Protestant  Orphans' 
Home,  25  O.  R  325  ;  Hales  v.  Freeman,  1  Bro.  &  B.  391  ; 
Croiu  V.  Johnston,  4  DeG.  F.  &  J.  337  ;  Attorney -General 
V.  Earl  of  Sefton,  11  H.  L.  Cas.  25  ;  Dos  Passos  on  Succes- 
sion Duty,  2nd  ed.,  pp.  427,  285,  320,  321. 

March  18th,  1896.    Rose,  J. :—  . 

The  answer  to  the  questions  submitted  for  the  opinion 
of  the  Court  all  depend  upon  the  proper  construction  to  be 
placed  upon  the  Succession  Duty  Act,  1892,  55  Vict.  eh. 
6(0.). 

By  section  4  it  is  enacted  that  save  as  is  provided  by 
the  previous  sections,  "  All  property  situate  within  this 
Province,  where  the  deceased  person  owning  or  entitled 
thereto  was  domiciled  in  Ontario  at  the  time  of  his  death, 
or  had  been  so  domiciled  in  Ontario  within  five  years  pre- 
vious thereto,  *  *  shall  be  subject  to  a  succession  duty 
to  be  paid  for  the  use  of  the  Province  over  and  above  the 
fees  provided  by  the  Surrogate  Courts  Act." 

By  section  12  it  is  provided  that  "The  duties  imposed 
by  this  Act,  unless  otherwise  herein  provided  for,  shall  be 
due  and  payable  at  the  death  of  the  deceased,  or  within 
eighteen  months  thereafter."  Provision  is  further  made 
for  payment  of  interest  if  not  paid  within  the  eighteen 
months,  and  the  duties,  with  interest  thereon,  are  declared 
to  be  a  lien  on  the  property  in  respect  to  which  they  are 
payable  until  the  same  are  paid. 

By  section  5  an  executor  or  administrator  is  required  to 
file  with  the  surrogate  reojistrar  under  oath,  a  full,  true 
.and  correct  statement  shewing  (a)  a  full  itemized  inven- 
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Judgment,   toiy  of  all  the  property  of  the  deceased  person,  and  the 
Rose,  J.    market  value  thereof,    (h)  The  several  persons  to  whom 
the  same  will  pass  under  the  will  or  intestacy,  and  the 
degree  of  relationship,  if  any,  in  which  they  stand  to  the 
deceased. 

By  the  sub-sections  of  section  4  the  duty  upon  the  pro- 
perty so  valued  is  fixed. 

In  a  simple  case  these  provisions  can  be  worked  out 
without  difficulty,  but  as  appears  from  section  8  the  mode 
of  assessing  the  property  and  fixing  the  duty  differs  where 
there  are  estates,  interests,  annuities  and  life  estates,  or 
terms  of  years  growing  out  of  the  estate,  which  may  be 
called  present  estates,  and  where  the  estates,  etc.,  are  what 
may  be  called  future  estates. 

By  an  oversight,  section  8  is  not-  made  to  apply  to  every 
case,  but  is  apparently,  in  terms,  confined  to  cases  arising 
under  section  C,  which  provides  that  where  the  treasurer 
of  the  Province  is  not  satisfied  with  the  value  sworn  to  by 
the  executor  or  administrator,  the  sheriff  of  the  county 
under  proper  direction,  shall  make  a  valuation  and  ap- 
praisement. Section  8  then  provides  that  the  surrogate 
registrar  shall  upon  receiving  the  report  of  the  sheriff 
forthwith  assess  and  fix  the  then  cash  value  of  all  estates, 
interests,  annuities  and  life  estates,  or  terms  of  years  grow- 
ing out  of  such  estate,  and  the  duty  to  which  the  same  is 
liable,  and  the  value  of  every  future  or  contingent  or  limi- 
ted estate,  income  or  interest  for  the  purpose  of  the  Act,  is 
to  be  determined  by  the  rule,  method  and  standard  of 
mortality  and  of  value,  which  are  employed  by  the  provin- 
cial inspector  of  insurance  in  ascertaining  the  value  of 
policies  of  life  insurance  and  annuities  for  the  determina- 
tion of  the  liabilities  of  life  insurance  companies,  save  that 
the  rate  of  interest  to  be  assessed  in  computing  the  present 
value  of  all  future  interests  and  contingencies  shall  be  five 
per  centum  per  annum.  This  section  deals  with  what  I 
have  called  present  estates  and  future  estates. 

I  was  requested  by  counsel  to  answer  the  questions  sub- 
mitted in  the  case  stated  without  regard  to  the  fact  that 
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in  this  case  the  treasurer  of  the  Province  had  not  expressed  Judgment, 
dissatisfaction  with  the  value  sworn  to  by  the  executors,    Rose,  J. 
and  that  it  had  not  been  referred  to  the  sheriff  to  fix  the 
value. 

Section  8  is  by  itself  not  difficult  to  understand.  What- 
ever difficulties  there  may  be  in  working  out  its  provisions, 
I  have  not  to  consider.  As  to  all  estates  the  surrogate 
registrar  is  to  assess  and  fix  the  "  then  cash  value,"  and 
the  duty  to  which  the  same  is  liable.  As  to  future  estates 
the  "  present  value  "  is  to  be  ascertained  in  the  mode  above 
pointed  out.  I  do  not  see  that  any  difference  is  intended 
between  "  present  value  "  and  the  "  then  cash  value." 

If  there  were  no  other  provision  of  the  statute  it  would 
be  reasonably  clear  that  having  regard  to  the  provisions  of 
section  12  the  duty  fixed  upon  such  values  both  as  to  the 
present  and  future  estates  would  be  due  and  payable  at 
the  death  of  the  deceased,  or  within  eighteen  months 
thereafter ;  but  by  section  11  it  is  provided  that,  "In  all 
cases  where  there  has  been  a  devise,  descent  or  bequest  of 
property  liable  to  succession  duty,  to  take  effect  in  posses- 
sion, or  come  into  actual  enjoyment  after  the  expiration  of 
one  or  more  life  estates  or  a  period  of  years,  the  duty  on 
such  future  estate  or  interest  shall  not  be  payable  nor 
interest  begin  to  run  thereon,  until  the  person  or  persons 
liable  for  the  same  shall  come  into  actual  possession  of  such 
estate  or  interest,  by  the  determination  of  the  estates  for 
life  or  years,  and  the  duty  shall  be  assessed  upon  the  value 
of  the  estate  or  interest  at  the  time  the  right  of  possession 
accrues  as  aforesaid." 

The  principle  of  that  section  seems,  by  itself,  clear 
enough,  viz.,  that  the  succession  duty  is  to  be  paid  by  the 
the  person  who  takes  the  estate,  but  not  until  he  is  entitled 
to  possession  or  actual  enjoyment ;  and  further  that  such 
duty  is  to  be  "assessed  upon  the  value  of  the  estate  or 
interest  at  the  time  the  right  of  possession  accrues  as 
aforesaid."  As  to  present  estates  of  course  no  difficulty 
arises.  As  to  future  estates  there  is  an  apparent  conflict 
between  the  provisions  of  sections  8  and  11. 
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Judgment.  I  have  come  to  the  conclusion  that  sections  8  and  11 
RoseTj.  ^'^^^^  together  in  this  wise.    By  section  8  the 

surrogate  registrar  is  required  to  assess  and  fix  the  then 
cash  value  of  all  estates,  interests,  annuities  and  life  estates 
or  terms  of  years  growing  out  of  such  estate,  and  the  duty 
to  which  the  same  is  liable,  and  such  duty  is  made  payable 
forthwith. 

Where  the  property  which  a  deceased  person  owns  or  is 
entitled  to  at  the  time  of  his  death  passes  to  another  who 
is  by  the  terms  of  the  devise  or  by  descent  entitled  to 
immediate  possession  or  enjoyment  of  such  estate,  as  I  have 
pointed  out,  the  mode  of  ascertaining  the  duty  to  be  pay- 
able in  respect  thereof  by  the  person  so  taking  such  estate, 
is  provided  by  section  4.  It  is  manifest  that  where,  for 
instance,  the  testator,  instead  of  sending  the  estate  to  some 
person  who  is  to  have  immediate  possession  or  enjoyment, 
carves  out,  say  an  estate  for  years,  an  estate  for  life,  and 
an  estate  in  fee  simple  in  remainder,  the  sum  of  the  duties 
fixed  upon  the  various  estates,  if  fixed  at  the  time  of  the 
death  of  the  testator,  should  equal  the  duty  which  would 
have  been  payable  had  the  estate  not  been  divided  up. 
Therefore  the  surrogate  registrar  in  order  to  ascertain 
the  cash  value  of,  say  the  estate  for  years,  should  determine 
the  then  cash  value  of  the  estate  for  life,  and  the  then  cash 
value  of  the  estate  in  remainder,  and  so  section  8  provides 
the  duty  in  respect  to  the  estate  for  years  would  by  the 
terms  of  section  12  be  forthwith  payable.  The  duty  in 
respect  to  the  estate  for  life  and  the  estate  in  remainder 
would  not  be  payable  until  the  persons  entitled  thereto 
would  come  into  actual  possession  thereof.  As  by  the  Act 
no  interest  is  payable  in  respect  to  duty  which  becomes 
payable  when  the  future  estate  becomes  as  an  estate  in 
possession,  section  12  provides  in  effect  that,  notwithstand- 
ing the  provisions  of  section  8,  and  notwithstanding  the 
ascertainment  of  the  cash  value  of  the  future  estate  at  the 
time  of  the  death  of  testator,  the  duty  payable  in  res- 
pect to  such  estate  is  not  to  be  that  which  is  fixed  under 
the  provisions  of  section  8,  but  is  that  which  is  to  be  ascer- 
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tained  by  assessing  the  same  upon  the  value  of  the  estate  Judgment, 
or  interest  at  the  time  the  right  of  possession  accrues.  Rose,  J.. 
This  may  be  in  lieu  of  interest.  So  that  in  the  practical 
working  out  the  surrogate  registrar  will  assess  and  fix  the 
"  then  cash  value  "  of  the  present  estates,  and  will  assess 
and  fix  the  "  present  value "  of  all  future  estates.  The 
duty  in  respect  to  the  present  estates  is  payable  forthwith 
or  within  eighteen  months  of  the  death.  The  duty  in 
respect  to  the  future  estates  is  to  be  payable  when  such 
future  estates  become  estates  in  possession  or  enjoyment ; 
but  when  such  future  estates  become  estates  in  possession 
or  enjoyment,  the  duty  payable  in  respect  to  the  same  is 
not  to  be  the  duty  fixed  by  the  surrogate  registrar  under 
section  8,  but  is  to  be  the  duty  assessed  upon  the  value  of 
such  estate  or  interest  at  the  time  the  right  of  possession 
or  enjoyment  accrues.  It  may  be  said  that  this  is  an  arbi- 
trary reading  of  the  two  sections.  I  think  any  interpreta- 
tion must  in  a  sense  be  arbitrary,  because  I  doubt  very  much 
if  in  drawing  section  1 1  the  full  effect  and  meaning  of  the 
provisions  of  section  8  were  in  mind.  Of  course  if  it  is 
impossible  to  reconcile  the  provisions  of  these  sections  then 
by  the  ordinary  rule  governing  the  interpretation  of  sta- 
tutes,  the  provisions  of  the  later  section  must  prevail  over 
those  of  the  earlier.  If  the  provisions  of  section  11  are  in 
conflict  with  those  of  section  8,  and  are  to  be  taken  to 
override  them,  the  result  would  be  practically  the  same,. 
for  in  such  case  section  8  would  simply  provide  for  ascer- 
taining the  cash  value  of  the  present  estates,  and  would 
give  no  direction  as  to  ascertaining  the  value  and  fixing 
the  duty  in  respect  to  future  estates. 

I  think  that  what  I  have  said  answers  the  questions 
submitted  for  the  opinion  of  the  Court.  I  therefore  answer 
such  questions  as  follows  : — 

Question  1.  Is  the  whole  capital  sum  left  by  the  testator 
subject  to  duty  payable  forthwith  in  satisfaction  of  all 
succession  duty  payable  to  the  Crown  ?    Answer.  No. 

Question  2.  Or  is  the  only  duty  payable  forthwith  a 
duty  on  the  value  of  the  annuities,  and  is  the  computation. 
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Judgment,  and  payment  of  the  duty  on  the  other  legacies  and  the 
Eose,  J.  capital  sum  postponed  until  the  payment  and  distribution 
of  each  legacy  or  part  respectively,  that  is  to  say,  when 
the  legatees  respectively  actually  receive  them  in  posses- 
sion ?  Answer.  The  duties  on  present  estates  are  due  and 
payable  at  the  death  of  the  testator  or  within  eighteen 
months  thereafter.  The  duties  on  future  estates  when  they 
take  effect  in  possession  or  come  into  actual  enjoyment. 

Question  3.  If  duty  is  payable  and  paid  on  the  value 
of  the  annuities  only  at  present,  will  duty  be  subsequently 
payable  on  the  capital  producing  such  annuities  when  it 
becomes  distributable  in  legacies,  or  as  part  of  the  final 
distribution  of  the  estate  ?    Answer.  Yes. 

Question  4.  If  duty  is  payable  on  the  annuities  is  it  to 
be  computed  on  the  actual  cash  value  at  the  time  of  the 
death  of  the  testator,  or  upon  the  value  calculated  at  five 
per  centum  per  annum,  or  is  the  duty  to  be  determined  by 
the  rule,  method  and  standard  of  mortality  and  of  value 
employed  by  the  provincial  inspector  of  insurance  in  ascer- 
taining the  value  of  policies  of  life  insurance  and  annuities 
for  the  determination  of  the  liabilities  of  life  insurance  com- 
panies ?  Answer.  Duties  on  annuities  payable  immediately 
are  to  be  assessed  on  the  cash  value  at  the  date  of  the  tes- 
tator's death.  The  duties  on  deferred  annuities  are  to  be 
assessed  upon  their  value  at  the  time  the  right  of  posses- 
sion accrues. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Thibaudeau  V.  Garland. 

Assignments  and  Preferences — Purchase  of  Debt  before  Assignment — Knowl- 
edge of  Insolvency — Right  of  tSet-off. 

Before  an  assignment  for  the  benefit  of  his  creditors,  a  person  indebted,  to 
the, assignor,  and  who  was  aware  of  his  insolvency,  purchased  from  a 
creditor  of  the  insolvent  a  debt  due  to  the  former  by  the  latter,  which 
the  purchaser  claimed  to  set-off  against  his  debt  to  the  insolvent  : — 

Meld,  that  under  R.  S.  0.  ch.  124,  sec.  23,  in  connection  with  the  general 
law  of  set-off,  he  was  entitled  to  do  so. 

This  was  an  action  brought  by  the  plaintiffs,  Thibaudeau  Statement, 
Bros.,  on  behalf  of  themselves  and  the  other  creditors  of 
Clinton  S.  Herbert,  to  set  aside  the  sale  made  by  him  to  the 
defendants  Garland  and  Jenkins,  of  his  stock  of  goods,  as 
being  void  against  the  said  creditors  by  reason  of  its  having 
been  made  with  knowledge  of  the  insolvency  of  Herbert, 
>and  with  intent  to  defraud  the  said  creditors ;  and  also  to 
recover  the  sum  of  |7oO,  a  debt  due  by  Herbert  to 
Alexander  &  Anderson,  which  Garland  and  Jenkins  pur- 
chased for  the  sum  of  $420,  the  defendants  Garland  and 
Jenkins  being  aware  at  the  time  of  the  purchase  of 
Herbert's  insolvency  and  that  he  had  absconded,  but  before 
;any  assignment  for  the  benefit  of  creditors  had  been  made, 
and  which  the  defendants  retained,  claiming  to  be  entitled 
to  set  it  off  against  the  balance  of  the  purchase  money  due 
on  their  purchase  from  Herbert.  The  sale  to  the  defen- 
dants took  place  on  the  29th  January,  and  this  action 
was  commenced  on  the  following  day,  when  an  interim 
injunction  was  obtained,  but  was  dissolved  on  the  31st. 
The  claim  was  purchased  by  the  defendants  from  Alexander 
&  Anderson  about  two  hours  before  they  were  notified  of 
the  injunction  having  been  granted.  Herbert  subsequently 
made  an^  assignment  for  the  benefit  of  creditors,  and  the 
assignee  was  added  as  a  co-plaintiff. 

The  action  was  tried  at  Toronto,  before  MacMahon,  J., 
at  the  Autumn  non-jury  sittings,  1895. 
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Statement.      The  learned  Judge  found  for  the  defendants  and  dismissed' 
the  action. 

The  only  part  of  his  judgment  material  to  this  report  is- 
as  to  the  right  of  set-off : — 

MacMahon,  J. — "  *  *  The  other  point  is  as  to  the 
account  purchased  by  Garland  from  Alexander  and 
Anderson  two  hours  before  he  had  notice  of  the  injunc- 
tion being  granted. 

At  the  time  the  purchase  was  made,  the  relationship 
existing  between  Garland  and  Herbert,  was  that  of  ordi- 
nary debtor  and  creditor.  Had  Herbert  demanded  pay- 
ment of  the  balance  due  him  an  hour  after  the  claim  was- 
purchased,  Garland  could  have  set  off  the  amount  of  the 
account  against  Herbert's  claim  on  him.  It  makes  no 
difference,  so  long  as  it  was  a  valid  indebtedness  against 
Herbert,  what  consideration  was  paid  for  it,  for  had  Alex- 
ander and  Anderson  assigned  it  without  receiving  any 
consideration,  Garland  would  have  been  entitled  to  set  it 
off  for  the  full  amount. 

Under  the  English  Bankruptcy  Act,  a  debtor  of  the 
bankrupt  was  not  allowed  to  set  off  a  bill  or  note  endorsed, 
or  a  debt  transferred  to  him  after  the  date  of  the  receiving 
order :  Robson  on  Bankruptcy,  7th  ed.,  867 ;  Dickson  v. 
Evans,  6  T.  R.  67  ;  Re  Milan  Tramways  Co.,  Ex  p.  Theys,  25 
Ch.  D.  587 ;  Re  Gillespie,  Ex  p.  Reid,  14  Q.  B.  D.  963.  But  he 
could  set  off  any  such  claim  purchased  before  the  date 
of  the  receiving  order. 

Under  our  Mercantile  Amendment  Act,  R.  S.  0.  ch.  122^ 
sec.  6  et  seq.,  any  debt  assigned  can  be  set  off. 

The  23rd  section  of  the  Assignments  and  Preferences 
Act,  R.  S.  0.  ch.  124,  does  not  help  the  plaintiffs. 

As  to  set  off  under  the  Winding-up  Act,  see  Re  Central 
Bank  and  Yorke,  15  0.  R.  625  ;  Ings  v.  Bank  of  Prince 
Edward  Island,  11  S.  C.  R.  265. 

The  plaintiffs  moved  on  notice  to  set  aside  the  judgment 
as  to  the  right  of  set-off,  and  to  have  the  judgment  as  to 
it  entered  in  their  favour. 
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On  19th  February,  1896,  before  a  Divisional  Court,  Argument, 
composed  of  Boyd,  C,  Ferguson,  and  Meredith,  J  J., 
McCarthy,  Q.  C,  supported  the  motion.  There  was  no  right 
of  set-ofFhere.  The  English  cases  shew  that  there  is  no  such 
right  after  an  act  of  bankruptcy  has  been  committed,  and 
after  the  party  attempting  to  assert  the  set-off  has  acquired 
notice  of  it.  In  Vernon  v.  Hankey,  2  T.  R  113,  it  was 
held  that  a  bankrupt,  after  receiving  notice  of  an  act  of 
bankruptcy,  was  not  justified  in  paying  the  drafts  of  a 
person  who  had  placed  money  in  his  hands;  and  in 
Dickson  v.  Evans,  6  T.  R  57,  that  a  person  could  not  set 
off  cash  notes  issued  by  a  bankrupt  before  his  bankruptcy 
unless  he  could  shew  that  the  notes  came  to  his  hands 
before  the  bankruptcy.  The  case  of  lie  GillespiCy  Ex  p. 
Reid,  14  Q.  B.  D.  963,  lays  down  that  the  right  of  set- 
off exists  only  where  there  are  mutual  dealings,  and 
there  can  be  no  mutual  dealings  after  the  commencement 
of  the  bankruptcy.  The  line  is  drawn  at  the  act  of  bank- 
ruptcy. When,  therefore,  the  act  of  bankruptcy  becomes 
known,  no  right  of  set-off  exists.  See  also  Re  Milan 
Tramway  Co.,  Ex  p.  Theys,  25  Ch.  D.  587,  591 ;  Robson 
on  Bankruptcy,  7th  ed.,  367.  The  learned  Judge  at  the 
trial  seemed  to  think  that  the  line  was  drawn  from  the 
date  of  the  receiving  order ;  and  so  by  analogy  was  from 
the  date  of  the  assignment  for  the  benefit  of  creditors,, 
and  that  the  cases  under  the  English  Bankruptcy  Act 
justified  this  conclusion;  but  section  88  of  the  English 
Bankruptcy  Act  of  1883,  i6  &  47  Vict.  ch.  52,  expressly 
provides  that  a  person  shall  not  under  that  section  be  en- 
titled to  claim  the  benefit  of  any  set-off  against  the  pro- 
perty of  a  debtor,  where  at  the  time  of  giving  credit  to 
the  debtor  he  had  notice  of  an  act  of  bankruptcy  :  Rob- 
son  on  Bankruptcy,  7th  ed.,  pp.  887  and  927.  The  right 
of  set-off  here  depends  upon  section  23  of  R.  S.  0.  ch.  124. 
That  section  expressly  provides  that  any  claim  for  set-off 
shall  be  subject  to  the  provisions  of  the  Assignment  Act  or 
any  other  Act  respecting  frauds  and  fraudulent  preferences. 
To  allow  the  set-off  would  be  a  fraud  within  the  pro- 
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Argument,  visions  of  the  Act ;  but,  apart  from  the  Act,  it  would  not  be 
in  accordance  with  the  equity  or  good  conscience,  as  tend- 
ing to  defeat  an  equitable  distribution  of  the  assets  amongst 
the  creditors  generally,  and  so  enabling  a  debtor  to  give  a 
preference  to  such  of  his  creditors  as  he  might^be  disposed  to 
benefit :  Smith  v.  Hill,  8  Gray,  Mass.,  572,  574 ;  Edgar's 
Insolvent  Act,  p.  175.  The  learned  Judge  has  confused  an 
expression  in  Robson  on  Bankruptcy,  p.  367,  as  to  the 
effect  of  the  receiving  order. 

Ritchie,  Q.  C,  and  Hasten,  contra.  The  evidence  shews 
that  the  purchase  from  Alexander  &  Anderson  was  before 
any  injunction  was  granted,  or  any  proceedings  taken 
attacking  the  sale  from  the  insolvent  to  defendants.  At  the 
time  the  defendants  purchased  the  claim  from  Alexander  & 
Anderson,  the  defendants  could  have  paid  them  up  in  full, 
and  so;|the  defendants  are  entitled  to  stand  in  his  position, 
and  it  is  immaterial  what  the  defendants  paid  to  Alexander 
&  Anderson  to  acquire  their  claim.  Section  123  gives  the 
right  of  set-ofF  in  so  far  as  it  may  not  be  affected  by  the 
provisions  of  the  Assignment  Act  or  any  other  Act  respect- 
,  ing  fraud  or  fraudulent  preferences.  There  is  nothing 
whatever  in  tliose  Acts  to  prevent  the  right  of  set-ofF.  It 
exists  apart,  from  any  statute  on  the  subject.  The  cases 
referred  to  by  the  other  side  all  depend  on  the  express 
wording  of  the  English  Bankruptcy  Act,  and  therefore 
have  no  bearing  here  :  Robson  on  Bankruptcy,  7th  ed.,  p. 
877.  The  fact  that  the  acknowledgment  of  the  right  of  set- 
ofF  might  create  a  preference  does  not  dispose  of  the  case, 
for  a  preference  is  not  unlawful  except  in  so  far  as  it  is 
expressly  made  so  :  Ings  v.  Bank  of  Prince  Ediuard 
Island,  11  S.  C.  R.  265  ;  Re  Centred  Bank  and  Yorke,  15 
O.  R.  625  ;  Ex  p.  Stuhbins,  17  Ch.  D.  58  ;  Gibbons  v.  Wilson, 
17  A.  R.  1. 

February  26,  1896.    Boyd,  C.  :— 

The  right  to  set-ofF  exists  in  this  case  by  virtue  of  sec- 
tion 23  of  R.  S.  0.  ch.  124,  as  well  as  by  the  general  law 
relating  to  set-ofF.    The  exception  in  the  last  part  of  sec- 
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tion  23,  "  except  so  far  as  any  claim  for  set-off  shall  be  Judgment, 
affected  by  the  provisions  of  this  or  any  other  Act  respect-  Boyd,  C. 
ing  frauds  and  fraudulent  preferences,"  is  a  reproduction 
of  the  like  words  found  in  the  old  Insolvent  Act  of  Can- 
ada, 1875,  sec.  107.  These  words  had  their  pertinence  in 
that  connection  by  reference  to  the  later  section,  sec.  135, 
classed  under  the  heading  of  "  Frauds  and  Fraudulent 
Preferences,"  whereby  the  acquisition  of  debts  due  by  the 
insolvent  for  the  purpose  of  making  a  set-off,  was  prohibi- 
ted if  the  transaction  was  within  a  certain  period  before 
the  assignment.  Such  a  provision  is  not  found  in  the 
present  statute  book ;  and  I  see  nothing  in  the  Act  relating 
to  "  Assignments  by  Insolvents,"  R.  S.  0.  ch.  124,  which 
touches  upon  the  right  of  set-off  in  a  dealing  between 
debtors  to  the  estate  in  which  the  insolvent  does  not  inter- 
vene. There  is  no  bankrupt  law  in  force  in  this  Province, 
and  it  is  dangerous,  therefore,  to  look  to  English  cases  as 
guides  upon  questions  which  may  infringe  the  policy  of  the 
law  as  to  bankruptcy.  Though  it  is  true  in  the  present 
case,  that  the  dealing  between  Garland  and  Alexander  & 
Anderson  was  after  Herbert  had  absconded,  and  after  his 
actual  insolvency  was  presumably  well  known  and  known 
to  these  two,  yet,  even  in  England,  that  will  not  interfere 
with  the  right  of  Garland  to  retain  the  full  amount  of 
Alexander  &  Anderson's  debt  out  of  the  moneys  payable 
by  him  to  the  insolvent. 

For  this  purpose,  it  is  enough  to  cite  the  words  of  * 
Bayley,  J.,  in  Dickson  v.  Cass,  1  B,  &  Ad.  342,  where  he 
says  at  p.  354  :  "  HaiuJcins  v.  Whitten,  10  B.  &  C.  217,  is  a 
decisive  authority  to  shew  that  they  are  entitled  to  deduct 
that  sum  from  the  debt  claimed  by  the  plaintiffs.  There  the 
defendant  claimed  to  set  off  notes  of  the  Wellinofborouirh 
bank,  which  he  had  industriously  obtained  after  that  bank 
had  stopped  payment ;  and  it  was  held  that  he  had  a  right 
to  set  off  the  notes,  they  having  been  taken  before  he 
knew  that  they  had  committed  an  act  of  bankruptcy." 

The  line  of  divergence  is  at  that  point.  Notice  of  mere 
insolvency  is  not  enough  to  take  away  the  right  of  set-off 
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Judgment,  as  to  debts  acquired  for  the  purpose  of  making  them  the 
Boyd,  C.  subject  of  set-off.  Notice  of  an  act  of  bankruptcy  does 
invalidate  such  an  acquisition  thereafter.  HawJcins  V. 
Whitten,  proceeds  on  very  much  the  same  lines  as  Gibbons^ 
V.  Wilson,  17  A.  R.  1,  viz.,  that  this  is  a  business  trans- 
action not  prohibited,  therefore  not  illegal. 
The  judgment  must  be  affirmed  with  costs. 

Meredith,  J. : — 

It  is  admitted  that  the  right  of  set-off  would  have 
existed  if  no  assignment  under  the  Act  had  been  made. 
The  one  question  raised  is,  whether  the  Act  respecting 
Assignments  and  Preferences  by  insolvent  persons,  has 
taken  away  that  right  in  the  circumstances  of  this  case. 

The  assignment  under  that  Act  was  not  made  until 
sometime  after  the  defendant  had  purchased  and  obtained 
an  assignment  to  him  of  the  debt  in  question  ;  but  it  is^ 
sought  to  give  it  a  retroactive  effect  similar  to  that  under 
bankruptcy  laws  where  such  laws  are  in  force. 

But  the  Act  provides  that  "  the  law  of  set-off  shall  apply 
to  all  claims  made  against  the  estate ;  and  also  to  all 
actions  instituted  by  the  assignee  for  the  recovery  of  debts 
due  to  the  assignor,  in  the  same  manner  and  to  the  same 
extent  as  if  the  assignor  were  plaintiff  or  defendant,  as 
the  case  may  be."  That  is,  the  law  of  set-off  shall  apply 
notwithstanding  the  insolvency,  and  notwithstanding  the 
assignment  or  any  of  the  provisions  or  purposes  of  the 
Act,  unless  excluded  by  the  later  words  of  the  section ;. 
and  the  more  must  it  apply  where  the  right  to  set-off  is 
acquired  before  the  debtor  brings  his  estate  within  the 
provisions  of  the  Act — something  which  can  be  done  by 
him  voluntarily  or  willingly  only ;  there  is  no  power  ta 
compel  him  to  make  an  assignment ;  and  the  right  ought 
not  to  depend  upon  him ;  it  could  hardly  have  been 
intended  that  he  could  at  his  will  destroy  it  or  permit 
it  to  continue,  by  assigning  or  not  assigning  at  his  choice 
or  whim. 
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The  assignee's  contention,  therefore,  must  rest  solely  Judgment, 
upon  the  latter  words  of  section  23,  "  except  in  so  far  as  any  Meredith,  J. 
€laim  for  set-off  shall  be  affected  by  the  provisions  of  this 
or  any  other  Act,"  etc. 

But  there  is  no  such  Act  now  in  force  ;  we  were  referred 
to  none,  and  I  am  aware  of  none.  One  might  be  more 
doubtful  of  that  if  it  had  not  been  more  than  once  pointed 
out  in  the  judgments  of  the  Court  of  Appeal,  and  of  this 
Court,  that  some  of  the  provisions  of  the  Act  were  taken 
word  for  word  from  the  Insolvent  Acts,  which  from  1869 
to  1880,  were  in  force  in  Canada,  without  sufficient 
regard  whether  they  were  entirely  suited  to  the  various 
uses  to  which  they  were  put.  This  seems  to  account  for 
the  latter  words  of  this  section  ;  they  were  quite  pertinent 
and  proper  in  the  Insolvent  Act,  because  of  the  provisions 
against  such  set-off,  under  certain  circumstances,  contained 
in  it,  but  are  inapplicable  to  any  existing  law,  and  so  yet 
ineffectual. 

lii  the  result,  the  learned  trial  Judge's  judgment  was 
flight,  and  this  motion  should  be  refused.  See  Johnston 
V.  Burns,  23  0.  R.  179, 582 ;  Liquidators  of  Maritime  Bank 
<v.  Troop,  16  S.  C.  R.  456. 

Ferguson,  J.,  concurred. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

KiNNARD  V.  TeWSLEY. 

Bills  of  Exchange  and  Promissory  Notes — Discount — Signature  by  Holder 
under  Maker's  Name — Rigid  to  Recover — Division  Court — Postpone- 
ment of  Formal  Judgment — Nonsuit — Apjoeal. 

Where  a  promissory  note  commencing  "  I  promise  to  pay,"  and  signed 
b}^  two  makers,  was  afterwards  discounted  by  the  plaintiff  for  the  hol- 
der thereof,  the  money  being  paid  to  him  on  his  agreeing  to  become 
responsible  for  the  payment  of  the  note,  he  signing  his  name  under  those 
of  the  makers  : — 

Held,  -per  Boyd,  C.  ,  and  Fergusox,  J, ,  that  the  liability  of  the  person  so 
signing  was  that  of  surety,  and  that  the  validity  of  the  note  was  not 
affected  by  the  manner  in  which  it  was  signed. 

Per  Meredith,  J. — He  was  liable  as  maker  of  a  new  note. 

At  the  trial  in  a  Division  Court  two  of  the  defendants  did  not  press  their 
defence,  and  judgment  was  given  against  them,  although  not  formally 
entered  until  judgment  which  was  reserved  against  the  other  defendant 
was  subsequently  given  against  him.  Afterwards,  the  two  defendants 
moved  for  a  dismissal  of  the  action,  which  was  refused  on  the  ground 
that  judgment  having  been  given  against  them  at  the  trial  they  were 
too  late  : — 

Held,  that  they  could  not  appeal  to  the  Divisional  Court  against  the 
judgment. 

Statement.  This  was  an  appeal  from  the  Third  Division  Court  of 
the  county  of  Haldimand. 

The  action  was  to  recover  $254  on  a  promissory  note 
for  $187  and  $67.32  accrued  interest. 

The  note  was  dated  October  24th,  1888,  and  was  made 
by  defendants  John  Tewsley  and  Richard  Tewsley,  pay- 
able to  bearer,  and  was  by  them  delivered  for  value  to  the 
defendant  Henry  W.  Dodge.  Dodge,  desiring  to  discount 
the  note,  went  to  the  plaintiff,  who  agreed  to  do  so,  on,  as 
stated  by  the  plaintiff,  the  defendant  Dodge  becoming- 
responsible  for  the  payment  of  it.  As  the  defendant 
could  not  write,  the  plaintiff  wrote  his  name  to  the  note, 
putting  it  under  that  of  the  other  defendants,  to  which 
defendant  Dodge  attached  his  mark.  The  defendant 
Dodge  said  that  when  he  asked  the  plaintiff  to  cash  the 
note,  plaintiff  said  he  would  do  so  if  the  defendant  would 
endorse  it ;  but  on  cross-examination,  he  said  that  he  put 
his  name  to  the  note  for  the  purpose  of  getting  the  money 
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on  it,  and  that,  so  far  as  he  remembered,  neither  the  words  Statement. 
"  maker,  guarantor,  or  endorser,"  were  used. 

At  the  trial,  which  took  place  on  the  ]  2th  of  March, 
1895,  the  solicitor  who  appeared  for  all  the  defendants 
said  he' did  not  press  the  defence  as  regards  the  Tewsleys, 
and  the  Judge  thereupon  gave  judgment  against  them, 
but  which  was  not  then  formally  entered.  He  reserved 
judgment  as  to  the  defendant  Dodge,  which  he  gave  on 
the  25th  of  the  same  month,  holding  him  also  liable. 

The  grounds  of  objection  taken  at  the  trial,  to  the  plain- 
tiff's recovery,  were :  1.  That  the  note  was  made,  issued 
and  completed  prior  to  the  negotiation  with  the  plaintiff. 
2.  That  the  defendant  Dodge's  name  was  signed  in  the 
capacity  or  character  of  an  endorser,  and  that  no  proof 
was  given  of  presentment  or  notice  of  dishonour,  which 
an  endorser  would  be  entitled  to  in  order  to  hold  him 
responsible.  3.  That  if  the  defendant  Dodge  signed  in  the 
character  of  maker,  the  note  would  be  void,  on  the  ground 
of  this  being  a  material  alteration  of  the  note. 

On  the  2nd  of  December,  1895,  before  the  Division 
Court  Judge,  a  notice  of  motion  was  given  on  behalf  of 
the  defendant  Dodge,  to  enter  a  nonsuit  or  to  dismiss  the 
action  against  him  on  the  grounds  raised  at  the  trial ;  and 
on  the  7th  of  December,  an  amended  notice  for  the  same 
purpose  was  given,  which  were  argued ;  and  on  the  14th  of 
January,  1896,  judgment  was  given  dismissing  the  motions 
with  costs.  The  defendants  the  Tewsleys  had,  on  the  9th  of 
December,  also  moved  for  a  nonsuit  or  dismissal  of  the 
action,  which,  on  the  13th  of  January,  the  learned 
Judge  dismissed,  on  the  ground  that  his  judgment  against 
them  having  been  given  at  the  trial,  the  motion  was  made 
too  late. 

From  the  judgments  herein,  all  the  defendants  appealed. 

On  February  18th,  1896,  before  a  Divisional  Court  com- 
posed of  Boyd,  C,  Ferguson  and  Meredith,  JJ.,  the 
appeals  were  argued. 
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F.  E.  Hodgins,  supported  the  appeal  of  the  defendant 
Dodge.  The  defendant  Dodge  signed  the  note  in  the  char- 
acter of  an  endorser.  It  is  immaterial  where  the  note  is 
signed,  so  long  as  the  intention  clearly  was  to  sign  in  the 
character  of  endorser.  As  an  endorser  he  would  be  enti- 
tled to  notice  of  dishonour,  which  it  is  not  denied  was  not 
given  in  this  case.  If,  however,  he  signed  as  maker,  this 
would  be  a  material  alteration  of  the  note  and  would 
render  it  void ;  even  though  the  effect  of  the  alteration 
might  be  to  the  party's  advantage  :  Ex  p.  Yates,  2  DeG. 
&  J.  191 ;  Gardner  v.  Walsh,  5  E.  &  B.  83 ;  Master  v. 
Miller,  Smith's  L.  C,  9th  Amer.  ed.,  1115  ;  Reid  v.  Hum- 
phreys, 6  A.  R  403  ;  Aldous  v.  Cornwall,  L.  K  3  Q.  B. 
573  ;  Re  Commercial  Bank  of  Manitoba,  10  Man.  K  171. 

J.  F.  Macdonald,  for  the  defendants,  the  Tewsleys. 
Before  proceeding  to  argue  the  legal  question,  the  position 
of  the  defendants,  the  Tewsleys,  should  be  defined.  No 
doubt  at  the  trial  the  solicitor  who  appeared  for  these 
defendants,  did  not  press  the  defence  as  against  them.  The 
Judge,  however,  did  not  then  take  advantage  of  the  admis- 
sion and  enter  judgment,  but  allowed  the  matter  to  remain 
open  until  he  was  delivering  judgment  against  the  other 
defendant,  when  he  entered  judgment  against  them  also. 
These  defendants,  therefore,  were  clearly  in  time  in  making 
the  motion  to  the  learned  Judge  for  the  nonsuit.  The 
note,  when  it  was  signed  by  the  Tewsleys  and  handed  to 
Dodge,  was  a  completed  note,  and  the  result  of  the  evi- 
dence is,  that  when  Dodge  signed  it  he  signed  as  a  joint 
maker  with  the  Tewsleys.  This  was  clearly  an  alteration 
of  the  note  and  rendered  it  void,  at  all  events  as  against 
the  Tewsleys. 

Swayze,  contra.  The  Tewsleys  have  no  right  of  appeal. 
Their  solicitor  at  the  trial,  as  is  admitted,  abandoned  any 
defence  so  far  as  they  were  concerned,  and  judgment 
was  then  in  fact  given  against  them,  although  not  then 
formally  entered,  and  when  they  moved  they  were 
too  late,  as  the  learned  Judge  has  expressly  found  ;  and, 
therefore,  they  had  no  right  of  appeal  to  this  Court. 
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Then  as  to  the  defendant  Dodge.  The  Judge  at  the  trial  Argument, 
found  that  the  defendant  Dodge  was  a  maker,  and  his 
finding  is  warranted  by  the  evidence.  The  effect  of  his 
becoming  a  maker  cannot  relieve  him  from  liability.  No 
€ase  can  be  found  where  the  defendant  can  set  up  his 
own  act  to  relieve  himself  from  liability :  Mastei'  v.  Miller, 
Smith's  L.  C,  9th  Amer.  ed.,  1115,  at  p.  1167;  Bills  of 
Exchange  Act,  53  Vict.  ch.  33,  sec.  63  (D.).  In  any  event, 
lie  did  not  occupy  the  position  of  an  endorser  ;  at  the  most 
lie  was  merely  a  guarantor ;  the  whole  intention  of  the 
parties  was  that  he  was  to  become  responsible  for  the  pay- 
ment of  the  note,  and  no  notice  of  dishonour  is  in  such  case 
necessary. 

Hodgins,  in  reply,  referred  to  Byles  on  Bills,  8th  Amer. 
.  ed.,  328-9  ;  McMurray  v.  Talbot,  5  C.  P.  157. 

February  19,  1896.    Boyd,  C.  :— 

The  fair  result  of  the  evidence  is,  that  the  note  was 
signed  by  Dodge  as  surety  or  guarantor  on  condition  of 
getting  the  note  discounted  by  the  plaintiff,  that  is,  after 
the  making  of  the  note,  there  was  a  new  transaction  for 
value  by  which  Dodge  became  liable,  not  as  endorser,  but 
as  guarantor  of  the  note.  There  is  no  English  authority 
to  shew  that  the  addition  of  a  signature  by  one  as  surety 
to  a  note  previously  signed  by  the  makers,  vitiates  the 
instrument  as  being  a  material  alteration.  The  English 
cases  are  as  to  the  addition  of  the  signatures  of  co-makers 
or  co-sureties,  and  then  not  uniform.  Clark  v.  Blackstock, 
Holt  N.  P.  474,  implies  that  the  addition  of  the  name  of 
a  surety  would  not  at  common  law  vitiate  the  note,  though 
it  might  be  invalidated  by  the  operation  of  the  Stamp 
Act. 

This  case  is  recognized  in  Ex  p.  White,  2  Dea.  &  Chit. 
334,  349,  as  shewing  that  a  new  contract  after  the  date  of 
the  instrument  required  an  additional  stamp — ergo  it  was 
a  good  contract.    See  also  Ex  p.  Yates,  2  DeG.  &;  J.  191. 

The  English  authorities  are  reviewed  in  Mersman  v. 
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Judgment.  Wevges,  112  U.  S.  189,  at  p.  142,  where  it  is  held  that  one 
Boyd,  C.  who  signs  subsequently  as  surety,  does  not  affect  the  lia- 
bility of  the  makers.  In  this  view,  the  position  of  Dodge 
is  not  that  of  an  endorser,  and  he  is  liable  to  pay  as  between 
himself  and  the  plaintiff  as  a  new  maker — though  that  is 
not  his  status  as  to  the  original  makers.  Judgment,  there- 
fore, may  well  be  maintained  as  to  all  the  defendants  on 
the  merits :  see  Miller  v.  Finley,  26  Mich.  249,  and  Gano 
V.  Heath,  36  Mich.  441. 

But  the  judgment  is  also  right  because  it  is  found  that 
the  two  Twesleys  did  not  contest  the  matter,  and  did  not 
move  against  the  judgment  in  time  ;  so  that  they  are  un- 
able effectively  to  appeal. 

As  to  Dodge,  in  any  aspect  the  note  is  good  as  to  him, 
and  as  against  him  the  appeal  should  fail :  see  Dickerman 
v.  Miner,  43  Iowa  508. 

The  result  is,  that  the  judgment  is  affirmed  with  costs. 

Ferguson,  J.  : — 

From  the  record  before  us,  it  seems  plain  that  the  de- 
fendants, the  Tewsleys,  were  too  late  with  their  motion 
for  a  new  trial.  A  consequence  of  this  fact  is,  that  these 
defendants  have  no  right  of  appeal  fo  this  Court.  This 
was,  on  the  argument,  conceded,  if  the  conclusion  were 
arrived  at  that  the  motion  for  a  new  trial  was  not  in  good 
time. 

This  settles  the  matter,  so  far  as  the  defendants,  the 
Tewsleys,  have  concern. 

The  defendant  Dodge  having  signed  this  note  as  a 
surety,  he  getting  in  cash  the  amount  of  the  note  from 
the  plaintiff  at  the  time  upon  a  bargain  or  agreement 
that  the  plaintiff  would  give  him  the  money  if  he  would 
sign  the  paper,  he  cannot,  I  think,  be  heard  to  say  that  he 
is  not  liable  to  the  plaintiff  Upon  these  grounds,  I  think 
the  judgment  appealed  from  is  right,  and  should  be  affirmed. 
I  do  not  dissent  from  the  view  of  the  law  stated  in  Mers- 
man\v.  Werges,  112  U.  S.  R.  139  ;  and  in  other  cases  in 
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the  United  States  Courts,  as  to  the  note  not  being  in  any  Judgment, 
respect  invalidated  by  having  Dodge's  signature  placed  Ferguson,  J. 
upon  it  when  and  as  it  was,  but  placing  my  opinion  upon 
the  other  ground,  I  do  not  think  it  necessary  that  I  should 
further  discuss  the  subject  here. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed 
with  costs. 

Note. — Since  writing  the  foregoing,  the  case  Ellesmere  Brewing  Co.  v. 
Cooper,  [1896]  1  Q.  B.  75,  has  been  handed  me,  but  I  do  not  see  that  it 
bears  on  this  case. 

Meredith,  J. : — 

The  learned  Judge  refused  to  consider  the  application 
of  the  defendants,  Tewsleys,  for  a  new  trial  because  made 
too  late,  and  admittedly  the  application  was  too  late  if  the 
decision  against  them  were  pronounced  at  the  hearing  of 
the  case:  see  sections  144  and  145  of  ''The  Division 
Courts  Act." 

It  is  now  contended  for  these  defendants  that  the  de- 
cision was  not  then  pronounced,  but  was  pronounced  some 
days  later  when  the  decision  against  the  other  defendant 
was  given ;  and,  if  that  be  so,  this  application  for  a  new 
trial  was  admittedly  in  time.  But,  if  this  be  a  matter 
open  to  controversy  before  us  upon  this  appeal,  and  not 
proper  upon  an  application  for  a  mandamus  to  compel  the 
Judge  to  entertain  the  application  only,  there  is  no  evi- 
dence in  support  of  the  contention,  though  some  of  the 
notes  of  the  trial  Judge  seem  to  favour  it,  and  there  is  the 
twice  repeated  statement  of  the  learned  Judge,  in  the 
certified  pleadings  in  this  appeal,  against  it.  And  it  seems 
probable  that  judgment  would  be  given  as  the  learned- 
Judge  certifies  it  was,  counsel  for  these  defendants  having 
then  stated,  in  effect,  that  they  had  no  defence  to  the 
action. 

We  must,  therefore,  I  think,  dismiss  the  appeal  of  these 
defendants  on  this  ground,  without  considering  the  merits 
of  their  appeal. 
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Judgment.  Then,  as  to  the  other  defendant,  assuming  that  there 
Meredith,  J.  was  a  material  alteration  in  the  note  which  would  vitiate 
it  as  to  the  other  defendants,  why  should  he  be  relieved 
from  liability  ? 

An}^  material  alteration  of  a  note  or  bill  after  it  has 
been  issued,  without  the  assent  of  all  parties  liable  on  it, 
avoids  it  except  as  against  a  person  who  made  or  assented 
to  the  alteration. 

Looking  upon  this  defendant  as  a  maker  of  the  note,  it 
is  not  to  be  avoided  as  against  him,  because  he  made  it. 
He  cannot  take  advantage  of  his  own  wrong.  The  note 
is  drawn  in  as  appropriate  words  for  one  maker  as  for 
several — "  I  promise  to  pay ;  "  and  so  this  case  is  different 
from  that  of  the  Ellesmere  Brewing  Co.  v.  Cooper, 
[1896]  1  Q.  B.  75.  This  very  question  has  been  so  de- 
cided in  the  Courts  of  some  of  the  United  States  of 
America,  in  cases  just  like  this,  upon  the  law  merchant 
applicable  alike  here  as  there:  see  MersmauY.Werger;  112 
Mass.  l'S9,  and  there  is  no  Stamp  Act  in  force  to  prevent  the 
transaction  being  treated  as  in  law  a  destruction  of  the 
existing  note  and  the  making  of  a  new  one. 

I  cannot  look  upon  the  defendant  as  a  mere  endorser. 
He  did  not  so  sign.  He  signed  as  a  maker,  and  the  wit- 
ness sio^ned  as  if  a  witness  to  the  sig^natures  of  all  the 
makers,  including  him,  alike.  It  is,  of  course,  open  to  the 
parties  to  shew  that,  as  between  them,  one  was  a  surety 
only  for  the  other,  and  the  holder  would  be  affected  by 
notice  of  the  fact ;  but  that  does  not  make  the  surety  any 
less  a  maker  of  the  note  ;  if  sued  upon  the  writing,  he 
would  be  sued  as  maker  or  endorser  only.  It  seems  to  me, 
in  the  facts  of  this  case,  this  defendant  can  occupy  but 
.one  of  two  positions,  he  is  a  maker  or  an  endorser  of  the 
note.  As  a  party  to  the  note,  assuming  liability  for  it,  he 
must  occupy  one  or  the  other  position  :  see  Reicl  v.  Hum- 
phrey, 6  A.  R.  403. 

I  think  we  must  treat  this  defendant  as  the  maker  of  a 
valid  note,  there  being  no  Stamp  Act  in  force  here  pre- 
ventinfif  effect  beincj  oriven  to  it  as  a  new  note. 
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The  learned  Judge  was,  therefore,  right  in  refusing  the  Judgment, 
application  of  this  defendant  for  a  new  trial,  and  both  Meredith,  J. 
appeals  fail  and  should  be  dismissed  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Re  Williams. 

Executors — Payments  by — Promissory  Notes— Consideration  —  Gifts  —  5S 
Vict.  ch.  33,  sec.  30  (D.J—B.  S.  0.  ch.  110,  sec.  31. 

Upon  appeal  from  the  order  of  ^a  Surrogate  Court  upon  the  passing  of 
executors'  accounts  : — 

Held,  that  payments  made  by  them  to  the  payees  of  promissory  notes 
signed  by  the  testator,  with  notice  that  such  notes  were  made  without 
consideration  and  were  intended  by  the  testator  as  gifts  to  the  payees, 
were  not  protected  either  by  the  prima  facie  presumption  of  a  valuable 
consideration  raised  by  sec.  30  of  the  Bills  of  Exchange  Act,  53  Vict, 
ch.  33  (D.),  or  by  the  provisions  of  sec.  31  of  E.  S.  0.  ch.  110,  making 
it  lawful  for  "  executors  to  pay  any  debts  or  claims  upon  any  evidence 
that  they  may  think  sufficient. " 

Decision  of  the  Surrogate  Court  of  the  county  of  Elgin  reversed  upon  this 
point. 

An  appeal  by  the  residuary  legatees  under  the  will  of  Statements 
Samuel  Williams,  deceased,  from  an  order  and  decision  of 
the  junior  Judge  of  the  County  Court  of  the  county  of 
Elgin,  acting  as  Judge  of  the  Surrogate  Court  of  that 
county,  upon  an  audit  and  passing  of  the  accounts  of  the 
executors  of  the  will  of  the  deceased.  The  promissory 
notes  referred  to  in  the  judgment  were  made  by  the  testa- 
tor and  given  to  George  Williams  and  John  Williams 
shortly  before  his  death,  and  it  was  a  question  whether 
there  was  any  consideration  for  the  notes.  The  testator 
insisted  upon  signing  them,  and  as  to  one  of  them  said  he 
would  pay  the  money  if  he  got  better,  and  if  not  his  execu- 
tors would  ;  and  there  was  a  memorandum  at  the  foot  of 
the  other  as  follows :  "  If  this  note  is  unpaid  at  my  decease, 
my  executors  are  requested  to  pay  it." 
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Statement.  The  learned  Judo^e  of  the  Surrosjate  Court  held  that  the 
executors  were  protected  in  paying  the  notes  by  R  S.  0. 
ch.  110,  sec.  31,  and  that,  under  the  circumstances,  the  notes 
were  "  claims  "  within  the  meaning  of  the  statute. 

The  appeal  was  argued  before  a  Divisional  Court  com- 
posed of  Armour,  C.  J.,  and  Falconbridge  and  Street, 
JJ.,  on  the  9th  March,  1896. 

J.  M.  Glenn,  for  the  appellants,  referred  to  Williams  on 
Executors,  9th  ed.,  p.  1285;  In  re  Whitaker,  42  Ch.  D.  119  ; 
In  re  Richards, SQCh.D.  541;  Rupertv.Johnston,4!0V.C.'R. 
11:  Baldwin  v.  Thomas,  15  Gr.  119;  hi  re  Rownson,  29  Ch. 
D.358. 

J.  B.  Davidson,  for  the  executors. 

J.  A.  Harvey,  for  George  Williams  and  John  Williams. 

March  26,  1896.  The  judgment  of  the  Court  was  deli- 
vered by 

Street,  J. : — 

The  testator  Samuel  Williams  died  about  5  th  January, 
1894,  and  by  his  last  will  appointed  D.  M.  Tait  and  W.  E. 
Leonard  to  be  his  executors. 

The  questions  raised  upon  the  present  appeal  have  arisen 
upon  the  passing  of  the  executors'  accounts  before  the 
Surrogate  Court  Judge  at  St.  Thomas. 

The  amount  allowed  for  remuneration  to  the  executors, 
and  certain  sums  paid  by  them  for  interest  upon  legacies 
to  charities,  were  disposed  of  by  us  upon  the  argument,  the 
decision  of  the  Judge  of  the  Court  below  being  upheld. 

The  remaining  questions  arise  from  the  payment  of  a 
note  for  $2,000,  made  by  the  testator  on  4th  November, 
1893,  in  favour  of  one  George  Williams,  payable  twelve 
months  after  date,  and  of  another  for  $500,  dated  3rd 
January,  1894,  payable  to  John  Williams,  payable  three 
months  after  date. 

These  notes  were  presented  to  the  executors  shortly 
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nfter  maturity ;  they  consulted  their  solicitor  in  each  case  J^^g"^^^^- 
before  dealing  with  the  claim,  and  acting  upon  his  advice    Street,  J. 
they  kept  back  $100  out  of  the  George  Williams  note  to 
answer  the  succession  duty  in  case  it  should  be  called  for, 
^nd  took  a  bond  from  John  Williams  for  the  same  purpose 
with  regard  to  the  note  payable  to  him. 

I  think  it  must  be  found  upon  the  evidence  that  each  of 
these  notes  w^as  made  without  consideration,  and  was 
intended  by  the  testator  as  a  gift  to  the  payee.  With 
regard  to  the  note  to  John  Williams,  I  think  the  evidence 
of  the  executors  and  of  the  payee  shews  direct  notice  to 
them  that  it  was  simply  a  gift ;  and  with  regard  to  the 
note  to  George  Williams,  that  they  had  sufficient  knowl- 
edge or  information  as  to  its  nature  to  put  them  distinctly 
upon  inquiry,  and  that  if  they  did  not  ascertain  the  facts, 
it  was  because  they  deliberately  abstained  from  doing  so. 

The  precautions  they  took  upon  the  advice  of  their  soli- 
citor with  regard  to  the  succession  duties  upon  the  amounts 
of  the  notes  are  explicable  only  upon  the  supposition  that 
they  believed  the  notes  to  have  been  given  without  consi- 
deration, but  were  not  aware  that  the  absence  of  it  affected 
the  right  of  the  payees  to  insist  upon  payment.  How  else 
is  their  anxiety  about  the  succession  duties  to  be  accounted 
for  ?  They  do  not  suggest  that  they  supposed  the  duty 
was  payable  upon  ordinary  debts. 

I  am  of  opinion,  therefore,  that  the  payments  should  be 
disallowed,  and  that  they  cannot  be  treated  as  protected 
either  by  the  prima  facie  presumption  of  a  valuable  con- 
sideration raised  by  the  30th  section  of  the  Bills  of  Ex- 
change Act,  53  Vict.  ch.  33  (D.),  nor  by  the  provisions 
of  the  31st  section  of  R.  S.  0.  ch.  110,  making  it  lawful 
for  "  executors  to  pay  any  debts  or  claims  upon  any 
evidence  that  they  may  think  sufficient,"  for  they  had 
evidence  before  them  rebutting  the  prima  facie  presump- 
tion arising  from  the  signature  of  the  testator,  and  they 
had  no  other  evidence  to  sustain  the  claim :  In  re  Roiunson, 
29  Ch.  D.  358. 

I  think,  however,  that  the  executors  should  have  the 
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Judgment,    option  of  raising  the  question  directly  in  an  issue  between 
Street,  J.    themselves  and  the  two  payees,  John  and  George  Williams,. 

because  the  payees  are  not  bound  by  our  decision,  and  it 
might  happen  that  the  executors,'af ter  refunding  the  money 
to  the  estate,  might,  upon  some  new  state  of  facts,  or  by  the 
judgment  of  another  tribunal,  find  themselves  refused  relief 
against  the  payees. 

The  order  upon  this  appeal  should,  therefore,  not  be 
taken  out  until  the  executors  determine  whether  they  will 
take  the  course  suggested  or  not,  and  for  this  purpose  it- 
will  be  stayed  for  a  month,  and  thereafter  until  further 
ordered. 

I  have  not  referred  to  the  form  of  the  notes,  because  I 
thought  it  unnecessary  to  do  so,  but  I  think  there  was- 
upon  the  face  of  both  of  them,  and  especially  upon  that 
to  John  Williams,  enough  to  put  a  reasonable  man  upon 
inquiry. 

E.  B. 
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Kerr  v.  Smith  et  al. 

Will — Legacy — ''Legal  Personal  Bepresentatives — Vested  Share. 

^Devise  of  land  to  executors  and  trustees  upon  trust  to  allow  the  testator's 
wife  to  use  and  occupy  it  during  her  life  and  after  her  death  to  sell  and 
pay,  among  other  legacies,  a  moiety  of  the  purchase  money  to  his  son, 
with  a  provision  that  if  any  of  the  legatees  died  before  their  shares  should 
be  paid  over,  the  share  of  the  person  so  dying  should  be  paid  to  his 
"  legal  personal  representative." 

The  son  assigned  his  share  to  the  plaintiff,  and  died  before  his  mother 
and  before  payment  : — 

Held,  that  the  legacy  vested  in  the  son,  by  being  given  in  the  event  of  his 
death  "as  his  share  "  to  his  executor  and  administrator  as  "legal  per- 
sonal representative,"  and  that  the  plaintiff  was  entitled. 

This  was  an  action  brought  by  John  W.  Kerr,  against  Statement, 
the  executors  of  the  will  of  Amos  Moore  and  the  child- 
ren and  next  of  kin  of  John  Moore,  under  the  following 
circumstances : 

Amos  Moore  by  his  will  devised  certain  land  to  his  exe- 
cutors and  trustees  upon  trust,  to  allow  his  wife  Louisana 
Moore,  to  use,  possess  and  enjoy  the  same  during  her  life, 
and  after  her  death,  to  sell  it  and  dispose  of  the  purchase 
money  amongst  other  ways  as  follows :  one  moiety  or  half 
of  it  to  be  paid  to  his  son  John  Moore  ;  and  he  made  other 
devises  of  realty  as  well  as  pecuniary  legacies  out  of  the 
bequests  of  personal  estate,  and  at  the  end  of  his  will  he 
inserted  the  following  clause  : — 

"  I  will  and  direct  that  in  the  event  of  decease  of  any 
of  the  said  legatees  or  devisees  before  their  shares  shall  be 
paid  over  to  them,  that  then  and  in  such  case  the  share  or 
portion  of  the  devisee  or  legatee  so  dying,  shall  be  paid  to 
their  legal  personal  representatives." 

Amos  Moore  died  in  1873,  without  revoking:  or  altering 
his  will.  Louisana  Moore  used,  possessed  and  enjoyed  the 
land  during  her  life,  and  died  in  the  year  1894.  John 
Moore  on  September  29th,  1875,  assigned  and  conveyed  all 
his  interest  in  the  lands  which  were  subject  to  the  widow's 
life  estate  to  the  plaintiff,  and  died  on  September  22nd, 
1893. 
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The  executors  and  trustees  of  the  will  of  Amos  Moore, 
declined  to  recognize  the  plaintiff's  claim  as  against  a 
claim  made  by  John  Moore's  children,  except  under  the 
direction  of  the  Court,  and  this  action  was  brought  to 
declare  the  plaintiff's  rights,  and  was  heard  on  motion  for 
judgment  on  March  19th,  1896,  before  Boyd,  C. 

James  Bickiiell,  for  the  plaintiff.  The  words  "  legal 
personal  representatives,"  mean  executors  and  administra- 
tors, and  are  words  of  limitation,  and  so  carry  the  whole 
estate:  Price  v.  Strange,  6  Madd.  159;  Welh  v.  Sadler, 
L.  R.  8  Ch.,  at  p.  429  ;  In  re  Ware,  Gurnherlege  v.  Cur)iher- 
lege-Ware,  45  Ch.  D.  269. 

H.  W.  Michle,  for  the  fnext  of  kin.  The  whole  will 
must  be  looked  at.  There  are  two  classes  of  legacies — 
those  payable  immediatel}^  after  the  death  out  of  personal 
estate,  and  those  payable  out  of  proceeds  of  real  estate  to 
be  sold  after  the  widow's  death.  The  clause  at  the  end  of 
the  will  applies  to  both  and  must  be  construed  to 
preserve  the  rights  of  the  legatees  in  each  class.  So 
.that  clause  makes  a  ofift  over,  and  the  words  "legal 
personal  representatives,"  mean  next  of  kin  :  Bridge  v. 
Ahhot,  3  Bro.  C.  C.  224 ;  Cotton  v.  Cotton,  2  Beav.  67 ;  Re 
Thor}ipson,  Machell  v,  Newman,  55  L.  T.  N.  S.  85,  should 
be  followed  in  preference  to  such  cases  as  Corhyn  v.  French^ 
4  Ves.  418  :  see  In  re  Crawford's  Trusts,  2  Drewry,  at  p. 
242.  Although  the  testator  uses  the  word  "  executors " 
eleven  times  in  his  will,  he  here  uses  the  words  "  legal  per- 
sonal representatives":  Walter  v.  Mahin,  6  Sim,  148  (in 
which  case  the  fund  had  been  assigned) ;  Walker  v. 
The  Marquis  of  Camden,  16  Sim.  329,  and  Burldtt 
V.  Tozer,  17  O.  R.  587.  Testamentary  power  was  given 
in  the  will  to  the  widow,  but  not  to  other  legatees, 
shewing  an  intention  to  discriminate.  He  also  uses 
the  plural  "  representatives,"  shewing  that  one  executor 
or  administrator  would  not  suffice.  The  lands  being 
still  unsold,  are  still  vested  in  the  executors,  and 
John  Moore  merely  took  a  contingent  interest :  Elwin  v. 
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Elwin,  8  Ves.  546,  approved  in  Johnson  v.  Crook,  12  Ch.  Argument. 
D.,  at  p.  645,  and  In  re  Ghaston,  Chaston  v.  Seago,  18  Ch. 
D.,  at  p.  228.   The  words  "  paid  over,"  shew  that  there  was 
to  be  no  vesting.    As  to  the  gift  over,  I  refer  to  Theobald 
on  Wills,  4th  ed.,  pp.  563,  567. 

W.  L.  Payne,  for  the  executors,  submitted  to  the  direc- 
tion of  the  Court. 

Bicknell,  in  reply.  The  cases  cited  do  not  decide  that 
the  land  did  not  vest,  but  that  the  divesting  clauses  were 
operative.  I  refer  to  In  re  Clay,  Clay  v.  Clay,  54  L.  J. 
Ch.  20,  32  W.  N.  516 ;  Wing  v.  Wing,  34  L.  T.  N.  S.  941. 

March  20th,  1896.    Boyd,  C.  :— 

In  Alger  v.  Parrott,  L.  R.  3  Eq.  328,  the  direction  was 
to  pay  to  A.  for  life,  and  after  A.'s  death,  to  be  paid  to  A.'s 
personal  representatives  ;  and  Wood,  V.-C,  said,  that 
though  it  was  a  round  about  way  of  expressing  an  abso- 
lute gift,  the  words  had  a  distinct  meaning,  and  must  bear 
that  primary  import ;  and  the  primary  meaning  of  per- 
sonal representatives  was  "  executors  and  administrators." 

The  authorities  are  elaborately  reviewed  and  discussed 
by  Malins,  Y.-C,  in  Stockdale  v.  Nicholson,  L.  R.  4  Eq. 
359,  and  the  primary  meaning  of  these  words  affirmed, 
unless  they  were  modified  by  some  controlling  context. 

As  to  the  peculiar  allocation  of  words  found  in  this  will,  . 
the  Vice-Chancellor,  Knight  Bruce,  said,  in  1846,  "  I  do  not 
think  there  is  any  case  in  which  the  words  legal  personal 
representatives,  have   been  held  to  be  next  of  kin " : 
Arhuthnot  v.  Norton,  5  Moo.  P.  C,  at  p.  224. 

A  different  meaning  was  given  to  these  three  words  by 
Kay,  J.,  in  Re  Thompson,  Machell  v.  Newman,  55  L.  T.  N. 
S.  at  p.  87  (1886),  but  it  was  in  consequence  of  their  being 
used  by  the  testator  as  meaning  next  of  kin  by  reference 
to  other  parts  of  the  will. 

I  do  not  find  upon  the  face  of  the  will  any  indication 
that  the  words  in  question  should  have  other  than  their 
primar}^  and  usual  meaning.    That  being  so,  the  property 
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Judgment,    has  in  effect  vested  in  the  son  John  Moore,  by  being  given 
Boyd,  C.    in  the  event  of  his  death,  "as  his  share"  to  his  execu- 
tor or  administrator,  as  "  legal  personal  representative." 

Doubt  has  been  cast  on  the  authorities  which  are  at  the 
foundation  of  a  different  interpretation,  such  as  Bridge  v. 
Ahhot,  3  Bro.  C.  C.  224,  and  Cotton  v.  Cotton,  2  Beav.  67 : 
see  Hawkins  on  Wills,  p.  108.  But  both  these  cases  turned 
upon  the  fact  that  the  legatee  had  predeceased  the  testa- 
tor. 

The  plaintiff  has,  therefore,  the  locus  standi  which  he 
claims  as  assignee  of  the  legatee,  John  Moore. 

G.  A.  B. 


[DIVISIONAL  COUET.] 

Brown  v.  Carpenter. 

Aypeal — Diinsional  Court — Discovery  of  New  Evidence — Motion  for  New- 
Trial — County  Court  Judgment — Law  Courts  Act,  1895,  sec.  44i  sub- 
sec.  3. 

A  Divisional  Court  has  no  jurisdiction  under  section  44,  sub-section  3  of 
the  Law  Courts  Act,  1895,  to  hear  an  appeal  from  a  County  Court  in 
term  refusing  a  new  trial  on  the  ground  of  the  discovery  of  fresh  evi- 
dence, and  this  applies  to  a  judgment  given  before  the  Act  came  into 
force. 

Statement.  This  was  an  appeal  from  the  judgment  of  the  County 
Court  of  Ontario  in  an  action  on  a  promissory  note  for 
$250.45,  in  which,  after  allowing  certain  payments,  judg- 
ment was  entered  for  the  plaintiff  for  $213.75  with  costs. 

A  motion  was  made  by  the  defendant  to  the  County 
Court  in  term  to  set  aside  this  judgment,  and  for  a  new  trial, 
on  the  ground  of  the  discovery  of  new  evidence.  Judgment 
was  given  on  this  motion  on  December  26th,  1895,  dis- 
missing it  with  costs  ;  and  from  this  judgment  the  defen- 
dant appealed. 

On  February  18,  1896,  before  a  Divisional  Court 
composed  of  Boyd,  C.,.  Ferguson  and  Meredith,  JJ.„ 
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McGillivray,  for  the  defendant,  proceeded  to  support  the  Argument, 
appeal,  when  a  preliminary  objection  w^as  taken  by  Shep- 
ley,  Q.  C,  and  J.  E.  Farewell,  Q.  C,  for  the  defendant, 
that  the  appeal  would  not  lie. 
McGillivray,  contra. 

February  20th,  1896.    Boyd,  C.  :— 

Under  the  Law  Courts  Act,  1895,  ch.  13,  sec.  44,  sub- 
sec.  8,  a  motion  for  new  trial  "  on  the  ground  of  discovery 
of  new  evidence,"  must  be  made  before  the  County  Court, 
and  no  provision  appears  giving  any  right  of  appeal  in 
such  a  case.  The  ruling  of  the  Judge  would  seem  there- 
fore to  be  final  and  absolute.  The  order  made  on  26th 
December,  1895,  refusing  a  new^  trial,  v^ould  have  been 
appealable  under  the  E.  S.  0.  ch.  47,  sec.  41,  sub-sees.  3  and 
4  ;  but  this  provision  ceased  to  be  law  on  the  1st  of  Jan- 
uary, 1896,  when  the  Law  Courts  Act  was  proclaimed. 

Rule  1509,  relates  to  pending  business,  and  applies  first 
to  cases  where  an  appeal  lies  under  the  Law  Courts  Act, 
and  provides  that  where  the  appeal  has  not  been  set  down, 
it  is  to  be  prosecuted  under  the  new  procedure ;  and  where 
such  appeal  has  been  set  down  to  be  heard,  it  shall  be 
transferred  to  the  proper  Court  under  the  new  procedure  ; 
and  secondly,  that  rule  applies  to  cases  where  an  appeal 
lies  under  the  former  law,  but  no  appeal  lies  under  the 
Law  Courts  Act ;  and  in  these  cases  where  an  appeal  has 
been  commenced,  it  shall  be  prosecuted  under  the  old  pro- 
cedure. 

This  appeal  falls  under  the  latter  branch  of  the  rule  ;  a 
matter  of  appeal  which  obtained  under  the  former,  but 
not  under  the  present  practice  ;  and  it  caimot  be  prose- 
cuted in  this  Divisional  Court  of  appeal  for  want  ot 
jurisdiction. 

There  is  no  appeal  given  under  section  42  for  a  motion 
of  this  kind,  because  by  the  Law  Courts  Act,  1895,  the 
motion  is  to  the ''  County  Court,"  whereas  section  42  ap- 
plies to  cases  in  which  "the  Judge"  acts,  and  not  the 
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Court.  If  there  is  a  casus  omissus  in  the  new  procedure, 
it  is  more  fitting  that  the  Legislature  should  rectify  it  than 
that  the  Courts  should  go  beyond  the  fair  meaning  of  the 
sections. 

We  heard  the  matter  on  the  merits.  I  am  not  satisfied 
with  the  decision  below,  but  we  cannot  interfere.  I  would 
simply  strike  out  the  appeal  without  costs. 

Ferguson,  J.  :— 

The  decision  appealed  from  was  upon  a  motion  made  in 
the  County  Court  for  a  new  trial,  on  the  ground  of  the 
discovery  of  fresh  evidence. 

Sub-section  3  of  section  44  of  the  Law  Courts  Act, 
1895,  provides  that  such  a  motion  shall  be  made  before 
the  County  Court.  This  section  44  is  substituted  for 
section  41  of  the  County  Courts  Act,  and  there  is  no 
provision  made  by  it  for  an  appeal  from  a  decision  on  a 
motion  of  this  character,  although  appeals  from  decisions 
of  other  kinds,  seem  to  be  provided  for  with  some  partic- 
ularity. 

I  do  not  see  that  section  42  of  the  County  Courts  Act, 
as  amended,  provides  for  an  appeal  in  a  case  of  this  kind.  I 
do  not  find  any  provision  authorizing  this  appeal. 

Assuming  then  that  an  appeal  does  not  lie  under  the 
provisions  of  the  La.w  Courts  Act  of  1895,  and  the  new 
rules,  it  may  possibly  be  that  the  appeal,  if  it  had  been 
commenced,  can  be  proceeded  with,  as  if  the  Act  and  rules 
had  not  been  passed  :  see  Rule  1509,  sub-sec.  2.  As 
to  this  last,  I  say  nothing  more.  It  is  a  matter  for  the 
appellant  to  consider. 

The  appeal,  as  I  think,  should  be  struck  out,  and  I 
agree  as  to  the  costs. 

Meredith,  J. : — 

The  "  substituted "  section  41  requires  that  the  motion 
for  a  new  trial,  on  the  ground  of  discovery  of  new  evidence 
or  the  like,  be  made  "  before  the  County  Court ; "  but 


Judgment. 
Boyd,  0. 
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makes  no  provision  for  any  appeal  from  the  judgment  of  Judgment, 
that  Court  pronounced  upon  the  motion  ;  thereby  making  Meredith,  J. 
that  judgment  final  in  all  cases  coming  under  the  provi- 
sions of  the  Law  Courts  Act,  1895,  which  came  into  force 
on  the  first  day  of  January,  1896,  for  section  42  of  the 
Division  Courts'  Act  is  inapplicable  to  such  a  judgment  of 
the  Court ;  and,  havin(y  reo-ard  to  the  original  section  41, 
obviously  inapplicable  to  a  judgment  upon  a  motion  for  a 
new  trial,  such  as  that  now  in  question  ;  and  there  is  no 
other  provision  in  either  Act  for  such  an  appeal  as  this. 

The  new  rules  cannot  give  any  right  of  appeal,  nor  take 
away  any  such  right  if  existing,  for  the  power  conferred 
upon  the  commissioners  who  framed  them,  was,  under  sec- 
tion 42  of  the  Law  Courts  Act,  1895,  only  "to  devise  and 
frame  such  general  rules  as  may  be  necessary  for  carrying 
out  and  giving  effect  to  the  provisions  of  this  Act." 

Nor  do  the  rules  purport  to  do  so.  The  first  part  of  Rule 
1509,  applies  to  cases  where  an  appeal  lies  under  the  Act, 
or  those  rules  only ;  and  there  is  nothing  in  the  rules  pur- 
porting to  give  any  right  of  such  appeal ;  and,  the  second 
part,  to  cases  wdiere  an  appeal  lay,  "  and  had  been  com- 
menced," before  the  Act  and  rules  came  into  force. 

This  Court  has,  therefore,  no  jurisdiction  to  entertain 
this  appeal ;  and  that  result  seems  to  be  in  accord  with  the 
purposes  of  the  Legislature,  shewn  in  this  section  and  in 
other  provisions  of  the  Act,  to  curtail,  to  a  considerable 
extent,  then  existing  rights  of  appeal  :  see  especially  sec- 
tion 2,  entitled  "  One  Appeal  Only." 

G.  F. 
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Henry  v.  Dickie  kt  at,. 

Mortgage — Larceny — Consideration — Mitigation  of  Sentence — Validity. 

The  defendant  while  a  prisoner  arrested  on  a  charge  of  larceny  sent 
for  the  agent  of  the  owner  of  the  property  stolen  and,  admitting  his 
guilt,  offered  to  give  security  by  mortgage  for  the  value  of  the  goods 
stolen.  The  agent  informed  him  he  would  have  to  take  his  trial 
whether  he  gave  a  mortgage  or  not,  and  that  he  could  not  release  him 
from  his  position  even  if  he  secured  him,  but  after  the  security  was  given 
he  let  him  know  that  he  would  endeavour  to  get  a  mitigation  of  the 
sentence,  which  he  afterwards  did  : — 

Held,  that  there  was  no  sufficient  evidence  that  there  was  any  agreement 
to  stifle  the  prosecution  and  that  the  security  was  valid  ;  Street,  J, , 
dissenting,  being  of  opinion  that  the  evidence  shewed  that  an  agree- 
ment or  vmderstanding  to  give  the  security  was  come  to  before  it  was 
given. 

Statement.  This  was  an  appeal  by  Alice  Dickie,  wife  of  the  defen- 
dant Thomas  Dickie,  who  had  become  the  owner  of  the 
equity  of  redemption  in  certain  lands,  subject  to  two 
mortgages  previously  made  by  him,  from  a  report  of  the 
Master  at  Whitby,  who  had  allowed  a  claim  made  by  one 
Thomas  H.  McMillan  under  the  second  mortgage,  which  had 
been  mven  under  the  circumstances  set  out  below. 

o 

The  defendant  Thomas  Dickie  had  been  arrested  for 
stealinof  clover  seed,  and  while  under  arrest  had  sent  for 
the  agent  of  the  person  whose  seed  had  been  stolen  and 
admitting  his  guilt  offered  to  give  security  by  a  mortgage 
on  his  property. 

The  evidence  which  is  more  particularly  set  out  in  the 
judgments  shewed  that  the  agent,  while  he  declined 
to  make  any  bargain  on  the  subject  told  the  prisoner  he 
would  have  to  take  his  trial  just  the  same  whether  he  gave 
a  mortgage  or  not ;  and  that  he  could  not  release  him  from 
his  position  even  if  he  secured  him  ;  but  he  let  him  know 
that  on  making  a  settlement  he  would  endeavour  to  get  a 
mitigation  of  the  sentence,  which  he  afterwards  did  by 
speaking  to  the  magistrate  on  the  morning  of  the  trial, 
which  took  place  the  day  after  the  mortgage  was  signed, 
and  telling  him  that  the  prisoner  had  made  all  the  restitu- 
tion he  could  and  by  asking  him  to  be  lenient. 
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The  appeal  was  argued  on  January  9th,  1896,  before  a  Argument. 
Divisional  Court  composed  of  Boyd,  C,  and  Street,  and 
Meredith,  JJ. 

Hamilton  Cassels,  for  the  appeal.  The  mortgage  is  inva- 
lid. The  consideration  was  illegal,  a  promise  made  while 
the  prisoner  w^as  in  custody.  The  evidence  shews  the 
inducement  held  out,  viz.,  influence  with  the  magistrate, 
really  a  compounding  of  a  felony.  The  prisoner  was  influ- 
enced to  give  the  security.  I  refer  to  Toponce  v.  Martin, 
38  U.  C.  K  411  ;  Watts  v.  Mitchell,  26  Gr.  570  ;  Lound  v. 
Grimwade,  39  Ch.  D.  605  ;  The  Corporation  of  the  Oity  of 
St.  Thomas  v.  Yearsley,  22  A.  R.  340  ;  The  Peoples  Bank  of 
Halifax  v.  Johnston,  20  S.  C.  R.  541  ;  BvxJc  v.  The  First 
National  Bank  of  Paw  Paiv,  27  Mich.  293 ;  Jones  v. 
Merionethshire  Permanent  Building  Society,  65  Law  Times 
R.  687  ;  [1892]  1  Ch.  173. 

J.  F.  Grierson,  contra.  The  prisoner  was  the  moving 
party ;  he  acknowledged  his  guilt  and  volunteered  the 
security :  Kneeshaw  v.  Collier,  30  C.  P.  265  ;  Flower  v. 
Sadler,  10  Q.  B.  D.  572. 

Cassels,  in  reply,  referred  to  Bell  v.  Riddell,  10  A.  R. 
544. 

February  26,  1896.    Boyd,  C.  :— 

The  evidence,  which  is  not  contradicted,  shews  thai 
Dickie  who  had  stolen  wheat  and  was  under  arrest  for  it, 
oftered  to  give  a  mortgage  for  the  value  of  what  he  had 
stolen  without  any  inducement  being  offered  to  him  by 
the  prosecutor  or  any  one  else.  Babcock,  his  brother-in- 
law,  took  the  mortgage  to  the  lock-up  for  execution  by 
Dickie. 

To  Babcock,  Guy,  the  prosecutor  and  agent  of  the  owner 
of  the  wheat,  said  that  he  would  do  all  he  could  to  make 
it  easy  for  Dickie.  It  does  not  appear  that  this  was  made 
/known  to  Dickie.  But  it  does  appear  in  Guy's  affidavit 
.'that  he  told  Dickie  when  he  offered  the  mortoao^e,  that  he 
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Judgment,    could  make  no  settlement  with  him  so  far  as  having  him 
Boyd,  c.    released,  and  that  he  would  have  to  take  his  trial  just  the 
same  whether  he  gave  a  mortofao^e  or  not. 

Next  morning  before  the  prisoner  was  brought  before 
the  police  magistrate,  Guy  told  the  magistrate  that  he, 
Dickie,  had  made  all  the  restitution  he  could,  and  asked 
him  to  be  lenient.  Dickie,  when  brought  before  the  magis- 
trate, pleaded  guilty,  and  was  let  out  on  suspended  sen- 
tence. 

Dickie  may  have  expected  that  by  giving  the  mortgage 
he  might  get  an  easier  sentence,  but  there  was  no  promise 
of  the  kind,  and  no  agreement  that  there  should  be  any 
interference  with  the  course  of  justice. 

After  the  morto^ao-e  was  given,  and  on  the  morning  of 
the  next  day,  Guy  said  to  Dickie  that  he  could  not  inter- 
fere with  the  law,  but  that  he  would  do  his  best  to  make 
it  light. 

Guy  at  one  part  of  his  examination  says:  "I  let  him 
know  that  on  making  a  settlement  I  would  endeavour  to 
get  mitigation  of  the  sentence,  and  I  carried  this  out  in 
.  good  faith  by  telling  the  magistrate  the  facts."  The  other 
parts  of  the  examination  shew,  T  think,  that  this  was  after 
making  the  settlement  by  giving  the  mortgage.  No  prom- 
ises seem  to  have  preceded  the  giving  of  the  security,  even 
if  that  would  be  material  in  estimating  the  legality  of  what 
was  done. 

There  was  no  promise  to  stifle  or  suspend  the  prosecu- 
tion, and  no  step  taken  by  the  prosecutor  which  interfered 
with  the  due  prosecution  of  the  offender  down  to  convic- 
tion. After  that  the  i\ict  of  restitution  was  used  to  operate 
upon  the  mind  of  the  magistrate  to  deal  leniently  with  the 
prisoner ;  but  I  do  not  find  that  this  is  in  violation  of  the 
humane  tendencies  of  English  law  which  regard  even  the 
well  being  of  criminals,  while  not  overlooking  the  para- 
mount claims  of  the  public  to  be  protected  from  crime. 

Besides  the  cases  cited  by  the  Master  in  his  careful 
judgment,  and  in  argument,  I  note  valuable  decisions  in 
Windhill  Local  Board  of  Health  v.  Vint,  45  Ch.  D.  at  p.. 
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363  ;  Ward  v.  Llo^jd,  6  M.  &  G.  785  ;  Flower  v.  Sadler,  10  Judgment. 
Q.  B.  D.  572.  Boyd,  a 

I  would  affirm  the  Master's  judgment,  with  costs  to  be 
added  to  mortj^ao-e  claim. 

Meredith,  J. : — 

It  does  not  appear  from  the  evidence  that  there  was  any 
promise  or  understanding  between  the  mortgagor,  or  any 
one  for  him,  and  Mr.  Guy,  in  regard  to  the  criminal  pro- 
ceedings. If  there  were,  the  mortgagor  and  Mr.  Babcock 
might  have  proved  it ;  but  no  attempt  was  made  to  do  80 
by  affidavit  or  otherwise.  The  Master's  findings  that  there 
was  no  promise  made,  and  no  inducement  held  out  to 
the  mortgagor  in  regard  to  the  crime,  seem  warranted  by 
the  whole  evidence,  though  some  isolated  passage  extracted 
from  the  testimony  may,  disregarding  all  the  rest,  look 
otherwise.  The  circumstances  of  the  case  are  quite  dif- 
erent  from  those  of  the  case  of  Williariis  v.  Bay  ley, 
L.  K.  1  H.  L.  200. 

Then  we  have  the  case  of  a  person  who  has  stolen 
goods,  and  is  under  arrest  charged  with  the  crime,  giving, 
for  the  benefit  of  the  owner,  a  mortgage  to  secure  payment 
of  their  actual  value,  and  giving  it  of  his  own  motion,  quite 
voluntarily.  How  can  such  a  transaction  be  said  to  be,  in 
any  sense,  a  stifling  of  a  prosecution,  or  in  any  sense,  against 
public  policy  ?  Of  course  every  such  transaction  must  be 
scrutinized  very  closely,  but  where  there  is  no  doubt  of  the 
facts,  why  should  it  not  stand  ?  The  owner  might  have 
retaken  his  own  property,  subject  of  course  to  any  right  of 
the  Crown  for  the  purpose  of  prosecuting  for  the  theft  :  he 
might  at  once  have  sued  to  recover  it  or  its  value,  and  have 
had  execution,  under  which  the  mortgaged  property  would 
have  been  available  to  make  good  his  loss.  I  can  perceive 
no  good  reason  why  he  might  not  lawfully  take  this  secu- 
rity. And  the  provision  made  afterwards,  that  the  owner 
would  do  what  he  could  to  have  punishment  mitigated, 
however  it  might  affect  the  question,  whether  or  not  there 
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Judgment,  was  an  understanding  before  to  the  same  effect,  could  not 
Meredith,  J.  change  the  legal  transaction  into  an  illegal  one. 

Lord  Eldon  is  reported,  in  the  case  of  Norman  v.  Cole,  3 
Esp.  253,  to  have  decided  in  effect,  that  an  action  would 
not  lie  to  recover  money  for  procuring  a  pardon  ;  and  to 
have  used  these  words  :  "  I  cannot  suffer  this  cause  to  pro- 
ceed. I  am  of  opinion,  this  action  is  not  maintainable  ; 
where  a  person  interposes  his  interest  and  good  offices  to 
procure  a  pardon,  it  ought  to  be  done  gratuitously,  and  not 
for  money  ;  the  doing  an  act,  of  that  description,  should 
proceed  from  pure  motives,  not  from  pecuniary  ones.  The 
money  is  not  recoverable."  And  the  case  of  Buck  v.  The  First 
National  Bank  of  Paw  Paw,  27  Mich.  293,  is  to  the  same 
effect.  See  also  Bremsen  v.  Engler,  49  N.  Y.  Sup.  Ct.  172  ; 
and  Timothy  v.  Wright,  8  Gray  (Mass.)  522. 

But  such  cases  are  quite  different  from  this,  for  in  them 
there  was  no  consideration  but  the  services  to  be  performed, 
and  the  influence  to  be  used  to  procure  pardon  or  mitigation 
of  punishment :  here,  the  debt,  the  civil  liability,  was  the 
sole  consideration — that  lawful  consideration  was  not  even 
tainted  with  what  those  cases  indicate  would  not  be  valid 
consideration.  The  promise  was  not  made  until  after  the 
security  had  been  voluntarily  given.  And  the  law  against 
holding  out  inducements  to  restore  stolen  property  has  not 
been  invaded. 

The  learned  Master  was  quite  right,  and  this  appeal 
should  be  dismissed. 

Street,  J. : — 

I  regret  that  I  am  unable  to  concur  in  the  view  taken 
by  the  other  members  of  the  Court  of  the  facts  of  this 
case. 

Mr.  Guy,  in  his  cross-examination  upon  his  affidavit 
^  says  :  "  I  told  Dickie  in  the  lock-up  before  the  mort- 

gage was  given,  that  he  would  have  to  take  his  trial  just 
the  same  whether  he  gave  a  mortgage  or  not.  *  *  J 
told  him  I  could  not  release  him  from  his  position  even  if 
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he  secured  me.    I  presumed  he  wanted  to  escape  punish-  Judgment, 
ment  as  far  as  he  could.    He  might  have  thought  or  infer-    street,  J» 
red  that  I  could  have  him  released.    I  let  him  know  that 
on  making  a  settlement  I  would  endeavour  to  get  a  miti- 
gation of  the  sentence,  and  I  carried  this  out  in  good  faith 
by  telling  the  magistrate  the  facts." 

In  the  face  of  this  statement  I  do  not  see  how  the  finding 
of  the  Master  that  "  no  promise,  solicitation  or  inducement 
was  made  by  McMillan  on  behalf  of  the  bank  or  by  Guy 
&  Co.,  or  by  any  one  acting  for  either  of  them  to  execute 
such  mortgage,"  can  be  upheld. 

On  the  contrary,  my  conclusion  from  the  evidence  is 
that  Guy  obtained  the  mortgage  by  promising  Dickie  that 
if  he  would  give  it,  he  would  endeavour  to  have  his  punish- 
ment made  as  light  as  possible. 

And  I  think  it  is  clear  that  such  a  bargain  is  founded 
on  an  illegal  consideration,  and  that  a  security  given  in. 
consequence  of  it  cannot  be  enforced. 

Lord  Justice  Bowen,  speaking  of  a  similar  transaction 
in  Jones  v.  Merionethshire  Permanent  Building  Society ^ 
[1892]  1  Ch.  173,  says,  at  p.  185  :  "  It  is  a  circumstance 
which  may  lawfully  be  taken  into  consideration  that  the 
offender  has  done  his  best  himself,  or  with  the  assistance 
of  his  friends,  to  make  good  his  wrong.  But  the  test  is, 
what  is  the  moral  duty  of  the  person  who  has  been  injured, 
to  himself  and  others  ?  He  must  make  no  bargain  about 
that.  If  reparation  takes  the  form  of  a  bargain,  then,  to 
my  mind,  the  bargain  is  one  which  the  Court  will  not 
enforce." 

To  the  same  effect  is  the  judgment  of  Lord  Westbury  in 
Williams  v.  Bayley,  L.  R.  1  H.  L.  200,  at  p.  220 ;  Windhill 
Local  Board  of  Health  v.  Vint,  45  Ch.  D.  351 ;  The  Corpo- 
ration of  the  Town  of  Hungerford  v.  Latimer,  13  A.  R. 
315. 

In  Flower  v.  Sadler,  10  Q.  B.  D.  572,  to  which  we  were 
referred  there  was  a  threat  of  criminal  proceedings  result- 
ing in  the  giving  of  the  security  and  the  abandonment  of 
the  threatened  prosecution,  but  no  bargain  was  shewn,  and 
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Judgment,  the  Court  following  Ward  v.  Lloyd,  6  M.  &  G.  785,  enforced 
Street,  J.    the  security  because  there  was  no  actual  bargain. 

In  all  the  cases  to  which  I  have  referred  above,  the 
abandonment  or  stilling  of  actual  or  threatened  proceed- 
ings was  the  illegality  relied  upon,  and  it  is  argued  that 
here  the  bargain  expressly  provided  that  the  proceedings 
should  proceed,  and  Dickie  in  fact  did  plead  guilty  when 
brought  for  trial  before  the  magistrate  the  day  after  the 
security  was  given  ;  and  that  therefore  there  was  no 
stifling  of  a  prosecution,  or  attempt  to  do  so. 

It  is  laid  down,  however,  that  "  any  contract  or  engage- 
ment having  a  tendency,  however  slight,  to  affect  the 
administration  of  justice,  is  illegal  "  :  per  Lord  Lyndhurst 
in  Egerton  v.  Earl  Brownlow,  4  H.  L.  C.  1,  at  p.  163,  fol- 
lowed in  Lound  v.  Grimivade,  39  Ch.  D.  605.  And  Lord 
Westbury  says  in  Williams  v.  Bayley,  above  referred  to, 
at  p.  220 :  If  you  are  aware  that  a  crime  has  been  com- 
mitted, you  shall  not  convert  that  crime  into  a  source  of 
profit  or  benefit  to  yourself." 

In  my  opinion,  therefore,  we  should  allow  this  appeal, 
and  refuse  to  enforce  the  mortgage ;  because  it  was  obtained 
by  an  illegal  consideration,  and  because  the  circumstances 
under  which  it  was  obtained  shew  the  exercise  of  undue 
influence  on  the  part  of  the  persons  for  whose  benefit  it 
was  ta]cen. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

Young  v.  Ward  et  al. 

Hiishand  and  Wife — Desertion  of  Wife — Separate  Projoerty — Board  and 
Lodging — ''•Employment  or  Occupation'' — R.  S.  0.  ch.  132,  sec.  5. 

A  married  woman,  deserted  by  her  husband  is  entitled,  as  her  separate 
estate,  without  any  order  for  protection,  to  moneys  earned  by  her  by 
letting  lodgings  m  a  house  fui-nished  by  her  husband  and  by  supplying 
board  and  other  necessaries  to  the  lodger,  and  can  recover  the  same  in 
an  action  in  her  own  name  as  moneys  acquired  by  her  in  an  employ- 
ment and  occupation  in  which  her  husband  has  no  proprietary  interest 
under  the  5th  section  of  the  Married  Woman's  Property  Act,  R.  S.  O. 
ch.  132, 

Boyd,  C,  ,  dissenting  as  regards  the  claim  for  board  and  lodging. 

This  was  an  appeal  from  a  judgment  of  Robertson,  J.,  Statement, 
in  an  action  brought  by  Catherine  Young  against  one 
William  Ward  and  his  sons  to  set  aside  a  lease  and  convey- 
ance made  by  him  to  them  of  his  farm  and  a  mortgage 
thereof. 

Marion  Ward,  the  wife  of  the  defendant,  had  recovered 
a  judgment  for  alimony  against  her  husband,  arrears  of 
which  were  unpaid. 

Subsequent  to  the  recovery  of  the  judgment  for  alimony 
the  conveyances  in  question  were  made. 

Marion  Ward  took  proceedings  to  attach  the  moneys 
due  under  the  mortgage,  and  obtained  an  order  for  the 
payment  of  the  interest  to  her,  and  of  the  principal  into 
Court,  at  the  maturity  of  the  mortgage,  to  meet  her  claim. 

The  interest  not  being  sufficient  to  satisfy  the  allowance 
for  alimony,  she  brought  an  action  to  set '  aside  the  deed 
and  mortgage,  but  her  action  was  dismissed  on  the  ground 
that  she  had  approved  of  the  transaction  by  attaching  the 
mortgage  moneys. 

This  action  was  then  brought  by  the  plaintiff,  a  married 
woman  living  apart  from  her  husband,  to  set  aside  the 
conveyance,  and  was  founded  on  a  claim  against  William 
Ward  for  $58  for  board,  lodging,  medicine  and  attendance 
supplied  to  his  wife,  Marion  Ward,  while  living  separate 
from  him,  her  alimony  allowance  being  unpaid,  for  wdiich 
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Statement,  claim  judgment  against  William  Ward,  amounting  with 
costs  to  about  $75,  was  recovered  in  a  Division  Court 
pending  this  action,  which  was  tried  at  Bracebridge  on 
June  9th  and  10th,  1895,  before  Robertson,  J.,  without  a 

J.  McGregor  and  B.  E.  Swayzie,  for  the  plaintiff". 
James  E.  Jones,  for  the  defendants. 

November  12th,  1895  :— 

The  learned  Judge  dismissed  the  action,  holding  that  it 
was  really  the  action  of  Marion  Ward,  the  plaintiff  being 
put  forward  by  her  to  do  what  the  Court  had  already  held 
Marion  Ward  could  not  do,  and  was  a  paltry  action  not 
strongly  calling  for  the  interference  of  the  Court ;  that  the 
transaction  was  a  reasonable  one  for  the  father  (a  farmer) 
and  his  sons  to  enter  into  and  he  held  that  there  was  no 
such  fraudulent  intent  on  the  part  of  William  Ward  and 
his  sons  as  warranted  him  in  finding  in  favour  of  the- 
plaintiff. 

From  this  judgment  the  plaintiff  appealed  to  a  Divisional 
Court,  and  the  appeal  was  argued  on  January  8th,  1896, 
before  Boyd,  C,  and  Street,  and  Meredith,  J  J. 

J.  McGregor  and  B.  E.  S%vayzie,  for  the  appeal,  conten- 
ded it  was  not  necessary  to  shew  fraud ;  that  the  plaintiff 
was  hindered  and  delayed,  and  referred  to  Freeman  v. 
Pope,  Brett's  L.  C.  Bl.  ed.  834 ;  Murtha  v.  McKenna,  14 
Gr.  59. 

DuVernet,  and  J.  E.  Jones,  contra,  referred  to  In  re 
Johnson,  Golden  v.  Gillam,  20  Ch.  D.  389 ;  Ex.  p.  Mercer^ 
In  re  Wise,  17  Q.  B.  D.  290 ;  Cameron  v.  Gusack,  17  A.  B. 
489;  May  on  Fraudulent  Conveyances,  Bl.  ed.  36,  276; 
GlarJcson  v.  Sterling,  14  O.  R.  460;  Gromhie  v.  Young,  26 
O.  R.  194;  Wood  v.  Reesor,  22  A.  R.  57;  Daniells'  Chan- 
cery Practice,  6  ed.  1955. 

McGregor,  in  reply,  referred  to  Wait  on  Fraudulent 
Conveyances,  2nd  ed.  148,  315. 
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February  26th,  1896.    Boyd,  C.  :—  Judgment. 

Boyd,  C. 

The  status  of  the  plaintiff,  a  married  woman,  to  attack 
as  a  creditor  of  the  defendant,  William  Ward,  the  dispo- 
sition which  he  made  of  his  land  is  questioned,  and  it  is 
open  to  question  by  the  other  defendants,  though  she  has 
recovered  (pending  this  action)  a  judgment  for  the  amount 
in  the  Division  Court  against  William  Ward. 

William  Ward,  it  is  said,  so  treated  his  wife,  Marion 
Ward,  that  she  was  obliged  to  leave  his  house  and  she  was 
for  some  months  kept  as  a  lodger  by  the  plaintiff,  whose 
husband  was  at  the  time  absent  in  Manitoba. 

It  is  for  so  many  weeks'  pay  for  this  period  that  the 
plaintiff  has  recovered  against  the  defendant  William 
Ward,  as  for  necessaries  furnished  to  his  wife :  but  the 
plaintiff's  right  as  a  creditor  rests  upon  the  underlying 
question  as  to  whether  this  claim  does  not,  in  law,  belong 
to  her  husband,  who  is  not  before  the  Court. 
,  It  is  said  that,  pending  action,  a  judgment  has  been 
recovered  in  the  Division  Court  for  $58  for  board,  lodging, 
etc.,  from  3rd  of  April,  1894,  to  September,  1894. 

The  charge  for  lodging  was  at  the  rate  of  $2  a  week, 
which  would,  therefore,  form  the  bulk  of  the  claim 
recovered  and  would  leave  a  residue  too  small  whereon  to 
found  a  writ  of  execution  against  lands :  57  Vict.  ch.  23, 
sec.  8  (0.). 

It  is  evident  that  the  trial  Judge  placed  more  reliance 
upon  what  the  plaintiff  said  at  the  first  part  of  her  testi- 
mony than  her  closing  words,  which  sought  to  change  the 
situation  as  between  her  and  her  husband. 

At  first  she  speaks  of  her  husband  as  being  absent  from 
home  in  search  of  work.  He  had  been  away  about  six 
months  when  the  lodger  first  came  to  the  house — that 
there  was  no  separation  or  desertion — but  that  she  was  living 
with  the  family  in  the  common  home — one  room  of  which 
they  made  a  practice  of  renting,  but  only  this  one  lodger 
was  there  during  the  husband's  absence. 

It  is  proved  that  all  the  furniture  in  the  house  belongs 
54 — VOL.  XXVII.  O.R. 
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Judgment,  to  the  husband  and  it  does  not  appear  in  whose  name  the 
Boyd,  C.    lease  is — if  there  is  any. 

The  members  of  the  family  appear  to  pay  the  rent  and 
no  protection  order  was  obtained  by  the  wife  to  entitle  her 
to  the  earnings  of  the  family  under  section  21  of  the  Act. 

Upon  this  general  and  rather  vague  evidence  I  think 
that  the  husband  would  be  legally  liable  for  the  provisions 
supplied  for  the  wife  and  family  and  also  for  the  rent  of 
the  house— which  it  is  to  be  presumed  is  suitable  for  their 
station  in  life  :  Ruddock  v.  Marsh,  1  H.  &  N.  601. 

Certainly  the  husband's  furniture  would  be  liable  to 
distress  in  case  the  rent  \vas  not  paid,  the  mere  fact  of 
the  husband  being  absent  in  Manitoba  while  the  wife  con- 
tinued in  Toronto  does  not  enlarge  her  rights  in  regard  to 
any  income  derived  from  renting  a  room  in  the  house 
occupied  by  the  family. 

As  said  by  Sir  C.  Robinson  in  King  v.  Sansom,  3  Add., 
at  p.  280  :  "  Married  persons  separating  by  mere  voluntary 
agreement,  without  any  legal  sanction,  are  still,  in  the  eye 
of  the  law,  in  a  state  of  matrimonial  co-habitation,  how 
locally  situate  soever;  and  upon  what  terms  soever  of 
matrimonial  intercourse  " :  see  Marshall  v.  Rutton,  8  T. 
R.  545. 

The  husband  would  be  still  answerable  for  necessaries 
and  the  rent  coming  from  a  lodger  or  one  occupying  a 
room  in  the  house  would  still  be  his  property — to  be  col- 
lected at  his  suit  and  not  at  that  of  the  wife. 

This  line  of  defence  is  open  to  the  defendants  in  order 
to  shew  that  the  plaintiff  is  not  a  creditor  entitled  to  ques- 
tion the  dealings  of  the  defendants  with  the  land  in  ques- 
tion, and  the  fact  of  her  having  recovered  judgment  for  the 
amount  in  the  Division  Court  is  res  inter  alios  acta  and 
does  not  confer  on  her  the  status  of  a  creditor  as  against 
the  defendant,  William  Ward  :  Allan  v.  McTavish,  28  Gr. 
539  and  8  A.  R.  440. 

The  Married  Woman's  Act,  in  the  clause  as  to  the  earn- 
ings of  wives,  does  not  seem  to  contemplate  such  a  trans- 
action as  this.    R.  S.  0.  ch.  lo2,  sec.  5,  covers  two  classes 
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of  cases :  first,  where  the  money  or  wages  is  gained  by  her  Judgment, 
for  services  in  a  business  in  which  she  is  engaged  {i.e.,  as  a    Boyd,  C. 
subordinate) ;  or  second,  in  a  business  which  she  herself 
carries  on  {i.e.,  as  principal)  wherein  her  husband  has  no 
proprietary  interest. 

The  act  of  taking  in  one  lodger  into  the  family  home 
can  hardly  be  classed  under  the  heading  of  "  employment, 
trade  or  occupation."  These  being  the  words  of  the  statute  : 
see  Ashworth  v.  Outram,  5  Ch.  D.,  at  p.  939,  as  to  the 
meaning  of  the  words  "  employment,  trade  or  occupation  "  ; 
and  Gooney  v.  Sheppard,  16  C.  L.  T.  Occ.  N.  4,  as  to  the 
words  "  proprietary  interest " ;  and  Lewis  v.  Graham,  20 
Q.  B.  D.  780,  and  Graham  v.  LevAs,  22  Q.  B.  D.  1,  as  to 
the  words  "  carry  on  business." 

It  is  not  needful  to  go  further  to  uphold  the  judgment? 
but  I  may  add  that  I  do  not  think  a  sufficient  case  of 
inability  to  pay  has  been  proved  as  against  the  defendants 
to  justify  the  application  of  the  statute  of  Elizabeth. 

It  is  said  that  the  chattels  were  of  value  say  $3,000,  and 
are  subject  to  a  claim  of  $1,000,  which  would  leave  a  good 
margin  and  more  than  enough  to  satisfy  the  small  claim 
of  the  plaintiff. 

Application  is  made  to  amend  by  adding  the  husband 
as  a  party  plaintiff. 

The  case  cited  of  Ahouloff  v.  Oppenheimer,  30  W.  R. 
429,  has  no  application,  for  there  the  cause  of  action  was 
originally  joint  and  the  wife  assumed  to  sue  alone  and  the 
absence  of  the  husband  was  merely  matter  in  abatement 
if  pleaded. 

But  here  part  of  the  cause  of  action  rests  in  the  hus- 
band and  part,  as  to  personal  services,  in  the  wife — we 
have  no  means  of  discriminating  how  much,  but  the  separ- 
ation would  probably  bring  both  under  $40,  and  so  not 
give  either  a  status  to  attack  the  disposition  of  the  credi- 
tor's lands. 

But  otherwise  the  case  does  not  appear  to  be  such  as  to 
justify  the  extraordinary  indulgence  in  an  Appellate 
Court  and  at  the  twelfth  hour  when  judgment  is  to  be 
given. 
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Judgment.      The  husband  is  not  precluded  from  suing  in  his  own 
Boyd,  C.    right  if  he  chooses  to  do  so.    The  amendment  sought  is 
not  in  order  to  determine  the  rights  of  the  parties  but  to 
introduce  new  rights  in  order  to  validate  an  imperfect  and 
unsuccessful  claim  by  the  present  plaintiff'. 

Meredith,  J. : — 

The  plaintiff's  claim  is  based  upon  a  simple  contract, 
not  upon  any  judgment ;  and  there  is  no  evidence  of  any 
,iudgment ;  indeed,  it  does  appear  from  the  evidence  that 
the  action  in  the  Division  Court  had  not  been  tried,  at 
the  time  of  the  trial  of  this  action,  and  the  pleadings  con- 
tained no  reference  to  it,  I,  therefore,  treat  the  case  as  it 
thus  appears,  though  it  is  said,  in  the  judgment  in  appeal, 
that  after  the  trial  of  this  action  the  plaintiff  did  recover 
judgment  upon  her  claim  in  the  Division  Court, 

Then  can  the  plaintiff  recover  upon  her  claim  as  made 
in  this  action  ?  It  is  said  that  she  cannot ;  that  the  right 
is  her  husband's  not  hers  :  that  is  the  only  objection  to  it 
urged  before  us. 

The  evidence  shews  that  the  husband,  two  or  three 
years  before  the  trial,  went  to  Manitoba  and  has  since 
resided  there,  and  since  then  has  had  no  intercourse  or 
correspondence  with  the  wife,  and  apparently,  and  as  she 
thinks,  has  no  intention  of  ever  returning,  but  has  really 
deserted  her. 

She  and  her  sons  have  remained  in  Toronto,  and  live 
together  in  a  house  rented  by  them,  and  have  supported 
themselves  out  of  their  own  earnings. 

All  that  remains  to  shew  any  property  in  the  husband 
is  some  furniture  which  w^as  bought  with  his  money  many 
years  ago. 

One  room  in  the  house  is  let  by  Ihe  plaintiff  to  lodgers : 
it  was  so  let  to  the  wife  of  the  defendant,  William  Ward, 
and  board,  and  also  washing  and  some  medicine,  were  sup- 
plied to  her  by  the  plaintiff  under  such,  circumstances  as 
rendered  that  defendant  liable  for  them,  and  under  an  ex- 
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press  agreement  made  by  her  for  payment,  by  him  to  the  Judgment, 
plaintiff  of  them.  Meredith,  J. 

In  these  circumstances,  and  the  plaintiff's  husband  in  no 
way  interfering  or  pretending  to  have  any  right  in  the 
matter,  or  any  concern  in  his  wife's  business  or  occupation, 
I  am  of  opinion  that  the  one  objection  to  the  claim  ought 
not  to  prevail.  Indeed,  before  the  passing  of  the  statutes, 
enlarging  so  greatly  a  married  woman's  rights  in  this 
respect,  it  seems  to  me  that  the  plaintiff  might  perhaps 
have  succeeded  upon  the  equity  referred  to  in  such  cases 
as  Carroll  v.  Fitzgerald,  6  A.  R  93,  and  Ashworth  v. 
Outrawi,  5  Ch.  D.  923,  the  question  involved  in  no  way 
affecting  the  husband's  creditors. 

In  the  former  case  Patterson,  J. A.,  in  delivering  the 
judgment  of  the  Court  of  Appeal,  after  saying  that  the 
law  upon  the  subject  is  very  plain  and  that  he  cannot 
state  it  more  clearly  than  by  quoting  from  Roper  on 
Husband  and  Wife,  gives,  with  other  quotations,  the  fol- 
lowing :  "  If  therefore  the  husband  merely  agree,  in  articles 
before  the  marriage,  that  his  wife  shall  carry  on  business 
on  her  own  sole  account ;  or,  without  any  such  agreement, 
if  he  permit  her  to  do  so  afterwards,  all  that  she  earns  in 
the  trade  will  in  equity  be  her  separate  property,  and  be 
applicable  and  disposable  by  her  as  such,  subject  to  the  de- 
mands  affecting  it.  So  also  it  will  be,  if  the  husband  desert 
her,  and  she  by  the  aid  of  her  friends  carry  on  a  separate 
trade  for  her  support,"  p.  96.  But,  however  that  may  be 
under  her  enlarged  rights  under  "  The  Married  Woman's 
Property  Act,"  I  cannot  doubt  that  the  objection  fails. 

The  fifth  section  of  the  Act  is  in  these  words  : — "  5 — (1.) 
Every  married  woman,  whether  married  before  or  after  the 
passing  of  this  Act,  shall  be  entitled  to  have  and  hold  as 
her  separate  property,  and  to  dispose  of  as  her  separate 
property,  the  wages,  earnings,  money  and  property,  gained 
or  acquired  by  her  in  any  employment,  trade  or  occupation 
in  which  she  is  engaged  or  carries  on,  and  in  which  her 
husband  has  no  proprietary  interest,  or  gained  or  acquired 
-by  the  exercise  of  any  literary,  artistic  or  scientific  skill.'* 
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J-udgment.  The  section  is  now  very  wide,  amendments  have  been 
Meredith,  J.  made  no  doubt  to  meet  difficulties  suggested  by  such  cases 
as  Murray  v.  McGallum,  8  A.  R.  277  :  see  Cooney  v.  Shep- 
jmrd,  leC.L.  T.  Occ.  N.  4. 

Surely  the  money  in  question  was  money  acquired  by 
her  in  some  employment  and  occupation  and  in  which  her 
husband  had  no  proprietary  interest.  Tt  was  none  the  less^ 
an  occupation  because  her  resources  were  limited  to  one 
lodger  and  boarder  only  at  a  time,  nor  less  employment  in 
furnishing  that  one  board  and  attending  upon  her  and 
doing  her  washing  :  Lumley  v.  Timms,  28  L.  T.  N.  S.  608  ; 
Mary  B.  Chapman  v.  Alanson  Briggs,  11  Allan  (Mass.) 
546  ;  Louisa  S.  Dawes  v.  Louis  Rodier,  125  Mass.  421. 

It  is  erroneous  to  say  that  the  husband  was  or  could 
have  been  made  liable  for  the  expenses  of  the  household ; 
the  wife  doubtless  had  power  to  pledge  his  credit  for 
necessaries  for  herself,  he  having  deserted  her  and  provided 
no  means  for  her  support ;  but  that  is  something  very 
different  from  paying  the  rent  and  household  expenses  of 
the  wife  and  grown  up  children,  and  the  boarder  and 
lodger :  see  Bazeley  v.  Forder,  L.  R  3  Q.  B.  559 ;  and 
besides  this  his  credit  was  not  pledged  for  anything. 

I  cannot  imagine  any  proprietary  interest  he  could  have 
in  the  business. 

I  must  say  that  there  seems  to  me  no  doubt  of  the 
plaintiff's  right  of  action  for  the  board,  lodging,  washing 
and  medicine.  Then  can  there  be  any  doubt  upon  the 
other  branch  of  the  case  ?    *       *       *       *       *  * 

Street,  J.,  concurred  with  Meredith,  J. 

G.  A.  B. 


Note. — On  the  other  branch  of  the  case,  the  conversances  M'ere  set  aside 
as  fraudulent  and  void  against  creditors,  and  the  judgment  of  Robertson,, 
J.,  was  reversed. 
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[COMMON  PLEAS  DIVISION.] 

Abraham  v.  Hacking. 

Husband  and  Wife — Contract — Separate  Estate — Personal  Articles. 

Where,  at  the  time  of  a  contract  being  entered  into  by  a  married  woman, 
the  only  property  possessed  by  her  consisted  of  her  engagement  9,nd 
wedding  rings,  a  silver  watch  and  chain  and  her  clothing  : — 

■Held,  that  this  was  not  separate  estate  with  respect  to  which  she  could 
be  reasonably  deemed  to  have  contracted. 

This  was  an  action  tried  before  Robertson,  J.,  at  the  Statement, 
non-jury  sittings  at  Stratford,  on  November  19th,  1895. 

This  action  was  against  the  defendant  Annie  Hacking, 
:a  married  woman,  as  endorser  of  three  promissory  notes 
for  $146.66  each,  dated  28th  November,  1894. 

The  question  was  as  to  whether  the  defendant  was  pos- 
sessed of  separate  estate  at  the  time  of  her  endorsement, 
with  reference  to  which  she  could  be  deemed  to  have  con- 
tracted. 

The  evidence  shewed  that  at  the  time  of  the  endorse- 
ment, the  only  property  she  possessed  was  a  gold  ring  given 
to  her  by  her  husband  previous  to  marriage  as  an  engage- 
ment ring,  her  wedding  ring,  a  silver  watch  and  chain 
and  wearing  apparel,  including  a  sealskin  coat  which  she 
had  worn  for  some  years  ;  that  though  at  the  time  of  her 
marriage  she  had  been  possessed  of  a  number  of  articles, 
which  she  had  received  on  her  marriage  as  wedding  pre- 
sents, these  in  |889,  had  been  seized  and  sold  under  an 
execution  issued  in  an  action  ao-ainst  her  husband,  and 
were  purchased  by  her  father  at  the  sheriff's  sale,  she  having 
acquiesced  and  assented  to  the  sale,  and  that  these  goods 
were  subsequently  treated  as  her  father's,  and  that,  on  her 
father's  death  intestate,  after  the  making  of  the  notes  sued 
on,  she  accepted  them  as  part  of  her  share  of  her  father's 
estate. 

It  was  also  proved  that  at  the  time  the  notes  were  sent 
to  the  defendant  for  her  endorsement  a  form  of  statutory 
declaration  was  also  sent  to  her  containing  a  declaration 
■that  she  was  possessed  of  separate  estate,  but  which  she 
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Statement,  refused  to  execute  and  had  destroyed,  as  she  said  she  did 
riot  think  she  was  in  a  position  to  make  it. 

The  learned  Judge  delivered  the  following  judgment : — 

Robertson,  J.  :— 

In  the  first  place  I  find  that  the  defendant  Annie  Hacking 
had  no  personal  or  other  property  as  separate  estate,  and 
that  she  did  not  contract  with  reference -to  any  separate 
property  or  estate.  I  also  find  that  the  plaintiff"  knew  such 
to  be  the  case,  or  should  have  so  concluded,  from  the  fact 
that  she  refused  to  make  any  declaration  or  statement  in 
regard  to  being  possessed  of  separate  estate.  I  also  find 
that  the  plaintiff  accepted  the  notes  knowing  that  she  re- 
fused to  enter  into  a  contract  in  respect  of  any  separate 
estate.    I  think  the  action  must  be  dismissed  with  costs. 

In  Mulcaliy  v.  Collins,  24  O.  R.  441,  it  is  laid  down  and 
declared  to  be  the  law  that  the  property  must  be  such  as 
may  be  of  a  commercial  character.    What  I  understand  by 
that  is  that  the  property  that  may  be  called  separate  estate 
must  be  of  that  character  which  is  understood  to  be  com- 
mercial property,  and  not  at  all  such  as  a  wedding  ring,  or 
the  clothing  of  a  married  woman,  or  like  property,  not  sub- 
ject to  alienation.    It  is  just  such  property  as  she  could 
convert  into  money  and  could  trade  in  or  with.    That  is 
my  view  of  the  law^  and  was  my  view  at  the  time  that  case 
was  disposed  of.    It  struck  me  as  strange  the  plaintiff's 
counsel  should  go  into  the  question  of  the  jeweller}^,  and 
the  clothing,  and  the  sealskin  jacket,  and  the  cruet,  and 
the  spoons,  and  the  bedding,  and  things  of  that  kind. 
Mulcaliy  v.  Collins  is  a  decision  that  is  binding  on  me 
beyond  all  question.    Until  that  case  is  overruled  I  must 
hold  that  no  case  has  been  made  out  here  to  shew  that 
the  defendant  Annie  Hacking  had  any  separate  estate 
whatever  at  the  time  she  endorsed  the  promissory  notes 
sued  on. 

It  is  not  necessary  to  go  into  any  other  matter ;  but  I 
dismiss  the  action  with  full  costs  of  suit. 
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The  plaintiff  moved  on  notice  to  set  aside  the  judgment  Argument, 
entered  for  the  defendant,  and  to  have  the  judgment  entered 
in  his  favour. 

On  January  24th,  1896,  before  a  Divisional  Court  com- 
posed of  Armour,  C.  J.,  Falconbridge,  and  Street,  J  J.,  G. 
Elliott,  supported  the  motion.  The  proper  conclusion  from 
the  evidence  is,  that  the  defendant  Annie  Hacking  was 
possessed  of  separate  estate  at  the  time  she  endorsed  the 
notes.  The  defendant  contended  that  the  wedding  pre- 
sents, which  were  valuable,  and  consisted  of  plated-ware, 
etc.,  had  been  sold  under  an  execution  to  satisfy  a  judg- 
ment against  the  husband,  but  the  evidence  did  not  clearly 
shew  what  was  seized  and  sold  under  this  execution,  and, 
they  being  the  property  of  the  wife,  it  will  be  assumed 
that  they  were  not  sold  to  satisfy  the  husband's  debt.  But, 
even  assuming  that  they  were  so  sold  and  became  the  pro- 
perty of  the  father,  the  property  still  owned  by  her  was 
sufficient  to  constitute  separate  estate  under  the  statute. 
.The  sealskin  jacket  was  in  itself  a  valuable  article,  and 
which  only  people  of  means  are  able  to  possess,  and  the 
cases  even  go  so  far  as  to  hold  that  the  rings  and  watch 
would  be  sufficient.  The  learned  Judge  disposed  of  the 
case  on  the  ground  that  the  property  must  be  looked  at 
from  a  commercial  point,  but  this  is  not  the  result  of  the 
cases  ;  the  question  to  be  decided  is,  was  she  possessed  of 
property  which  would  be  deemed  her  separate  property  if 
she  were  a  feme  sole  :  Mulcahy  v.  Collins,  24  0.  R.  441 ; 
Re  Armstrong,  Ex  p.  Gilchrist,  17  Q.  B.  D.  167 ;  Bonner 
V.  Lyon,  38  W.  K  541 ;  Sweetland  v.  Neville,  21  O.  R.  412  ; 
Articles  in  Solicitors'  Journal,  vol.  35,  p.  524,  vol.  37,  p.  419. 

Mayhee  contra.  The  whole  question  is  one  of  evidence. 
The  plaintiff  made  defendant  her  witness,  and  she  proved 
that  the  articles  had  been  bought  by  the  father  under  the 
execution  against  the  husband.  There  was  no  obligation 
incumbent  on  the  wife  at  the  time  of  the  sale,  to  claim  the 
goods  seized  and  sold  to  the  father,  and  they  clearly  passed 
to  the  father.  The  only  goods,  therefore,  owned  by  the 
wife  at  the  time  of  the  endorsement  were  the  rings,  the 
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Argument,  watch  and  chain,  and  wearing  apparel.  It  would  be  going 
beyond  all  the  decisions  to  hold  that  property  of  this 
kind  could  be  held  to  be  separate  estate,  with  regard 
to  which  she  can  be  deemed  to  have  contracted.  In  all 
the  cases  the  separate  property  has  been  shewn  to  have 
been  of  a  valuable  character,  and,  not  as  here,  articles 
in  which  their  chief  value  lay  in  the  associations  attached 
them.  It  would  be  going  very  far  to  say  that  a  woman's 
wedding  ring  could  be  taken  off  her  finger  and  sold  to 
satisfy  her  debt.  The  fact,  however,  of  her  refusal  to  sign 
the  statutory  declaration,  furnishes  the  strongest  evidence 
that  she  did  not  consider  she  had  any  separate  property, 
and  therefore  did  not  contract  with  reference  to  any  when 
she  endorsed  the  notes :  Everett  v.  Paxton,  65  L.  T.  N.  S. 
383  ;  Braunstein  v.  Lewis,  65  L.  T.  N.  S.  449  ;  Leak  v. 
Driffield,  24  Q.  B.  D.  98. 

(7.  Elliott,  in  reply.  No  presumption  can  be  raised  from 
the  wife's  refusal  to  make  the  declaration,  as  the  Court 
cannot  consider  what  was  passing  in  her  mind. 

Januar}^  27,  1896.  The  judgment  of  the  Court  was  deli- 
vered by 

A.RMOUR,  C.  J. : — 

It  is  a  fair  inference,  I  think,  from  the  evidence  that 
all  the  goods  the  female  defendant  received  as  presents  at 
the  time  of  her  mariage  in  October,  1880,  were  seized  and 
sold  under  execution  against  her  husband  at  the  suit  of 
her  father  in  1889,  that  she  acquiesced  in  and  assented  to 
the  sale  of  the  said  goods  to  her  father,  and  at  her  father's 
death  intestate  she  accepted  the  said  goods  as  part  of  the 
share  of  her  father's  estate  to  which  she  was  entitled. 

The  only  property,  therefore,  which  she  had,  which 
could  be  called  separate  estate  in  November,  1894,  was  her 
engagement  and  wedding  rings,  and  her  watch  and  chain, 
and  clothing. 

The  sum  which  she  contracted  to  pay,  if  her  contract 
was  a  valid  one,  was  the  sum  of  $440,  and  having  regard 
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to  the  nature  o£  this  property,  and  to  its  value,  I  do  Jiif^gment. 
not  think  that  she  can  reasonably  be  deemed  to  have  con-  Armour,  C.  J. 
tracted  with  regard  to  it,  but  the  contrary. 

The  case  of  Leah  v.  Briffield,  24  Q.  B.  D.  98,  determines 
that  she  could  not  reasonably  be  deemed  to  have  contracted 
with  respect  to  her  clothing,  and  I  do  not  think  that  she 
would  be  reasonably  deemed  to  have  contracted  witli  res- 
pect to  her  engagement  and  wedding  rings,  and  her  watch 
and  chain,  those  being  merely  articles  of  personal  adorn- 
ment, and  presumably  of  small  value  :  Braunstein  v.  Leiuis, 
65  L.  T.  N.  S.  449 ;  Bonner  v.  Lijon,  38  W.  R.  541  ;  Har- 
rison V.  Harrison,  13  P.  D.  180;  Everett  v.  Paxton,  65  L. 
T.  N.  S.  383. 

The  motion  must  be  dismissed  with  costs. 

G.  F.  H. 


Halsted  V.  The  Bank  of  Hamilton. 

Banks — Banh  Act — 53  Vict.  ch.  31,  sees.  74-75 — Security  Form  C — 
"  Negotiation  " — Invalidity — Assignee  for  Creditors. 

A  bill  or  note  taken  by  a  bank  on  acquiring  a  secvirity  in  form  C  to  the 
"  Bank  Act,"  53  Vict.  ch.  31,  sees.  74-75  (D.),  is  not  "  negotiated"  at 
the  time  of  the  acquisition  thereof  within  the  meaning  of  the  latter  sec- 
tion, when  the  person  giving  the  security  and  to  whose  account  the  pro- 
ceeds of  the  bill  or  note  are  credited,  is  not  at  liberty  to  draw  against  them 
except  on  fulfilling  certain  other  conditions  ;  and  such  security  not  being 
registered  is  void  under  the  Chattel  Mortgage  Act  against  his  assignee 
for  creditors  under  E,,  S.  0.  ch.  124. 

This  was  an  action  brought  by  the  assignee,  under  R  S.  statement. 
O.  ch.  124,  of  the  estate  of  a  customer  of  a  bank  against 
the  bank. 

The  question  was  as  to  the  validity  of  three  securities,  in 
form  C.  10  the  Bank  Act,  o3  Vict.  ch.  31  (D.),  given  to  the 
defendants  by  one  Zoellner.  These  securities,  which  were 
assignments  of  goods  were  dated  1st  April,  1895,  29th  JMay, 
1895,  and  23rd  July,  1895,  and  purported  to  secure  $4,000, 
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Statement.  $4,000  and  $3,670,  for  which   the  promissory  notes  of 
ZoeUner  were  taken,  payable  on  demand  respectively. 

There  had  been  other  business  arrani^ements  between 
Zoellner  and  the  defendants,  who  were  his  bankers,  but  on 
5th  December,  1894,  a  new  arrangement  was  entered  into, 
more  fully  set  out  in  the  judgment,  the  result  of  which  was 
that  at  the  end  of  March,  1895,  Zoellner  had  with  the 
defendants  three  accounts,  his  draw^ings  against  which 
were  restricted  under  the  arrangement  mentioned  in  the 
judgment,  viz.,  No.  1,  or  his  general  account,  which  was 
balanced  by  the  withdrawal  of  a  few  dollars  to  his 
credit ;  No.  2,  or  special  account,  to  the  credit  of  which 
w^ere  to  be  placed  from  time  to  time  proceeds  of  drafts  or 
notes  of  customers  discounted  or  on  collection,  and  to 
which  were  debited  such  of  these  as  were  not  paid,  the 
amount  at  credit  at  the  end  of  March  being  $7,961.93  ; 
and  No.  3,  or  guarantee  account  to  which,  b}^  arrangement, 
was  placed  ten  per  cent,  of  the  bills  discounted  or  left  for 
collection,  as  collateral  security  for  past  and  future  advan- 
ces, and  which  at  the  last  mentioned  date  had  $727.85  at 
credit. 

The  action  was  tried  before  Meredith,  C.J.,  without  a 
jury,  at  London  on  16th  January,  1896. 

Gibbons,  Q.C.,  for  the  plaintiff.  These  assignments  are 
not  bills  of  sale.  If  they  are  not  good  as  securities  under 
the  Bank  Act  they  are  invalid  under  the  Chattel  Mortgage 
and  Bills  of  Sale  Act.-  "  Neofotiatincr "  must  mean  debt 
incurred, 

J.  J.  Scott,  for  the  Bank  of  Hamilton.  The  assignments 
were  taken  to  provide  mone}^  for  Zoellner's  business  to  be 
paid  out  to  his  creditors  other  than  the  defendants.  A 
present  advance  is  provided  for  :  Bank  Act,  sec.  75  of  53 
Vict.  ch.  31  (D.).  Zoellner's  assignee  has  no  higher  right 
than  he  had:  Re  Monteith,  Merchants  Bank  v.  Monteith, 
10  0.  R.  529.  See  also  Tennant  v.  The  Union  Bank  of 
Canada,  [1894]  A.  C.  31  ;  and  The  Bank  of  Hamilton  v. 
Sheppard,  21  A.  R.  156. 
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The  learned  Chief  Justice  reserved  his  decision  and  Judgment, 
subsequently  delivered  the  following  judgment,  having  Meredith, 
first  set  out  the  arrangement  and  working  of  the  accounts 
in  detail. 

February  20th,  1896.    Meredith,  C.  J.  :— 

No  money  was  paid  by  the  defendants  to  Zoellner  at 
the  time  the  assignments  v^ere  made,  but  the  respective 
sums  for  which,  as  I  have  said,  promissory  notes  were 
taken  from  him  payable  on  demand  were  placed  to  his 
credit  in  account  No.  1  on  the  respective  days  on  which 
the  assignments  were  made,  except  in  the  case  of  the  July 
note,  the  amount  of  which  was  credited  on  the  24th  of 
July ;  but  though  the  amounts  of  these  alleged  advances 
were  so  credited  and  there  were  the  large  sums  I  have 
mentioned  standing  at  his  credit  in  accounts  Nos.  2  and  3, 
which  so  far  as  the  defendants'  books  shewed,  he  was 
entitled  to,  Zoellner  was  not  in  a  position  to  draw 
any  part  of  these  moneys ;  he  could  draw^  nothing  from 
accounts  Nos.  2  and  3,  because  under  his  arrangement 
with  the  defendants  the  moneys  at  the  credit  of  those 
accounts  were  held  by  the  bank  as  securit}^  for  his  indebt- 
edness, and  he  could  draw  nothing  from  account  No.  1 
unless  he  brought  to  the  defendants  bills  drawn  on,  or 
notes  of,  his  customers  for  the  amount  he  desired  to  obtain  ; 
because  that  w^as,  according  to  the  evidence,  part  of  the 
bargain  he  had  made  with  the  defendants,  and  his  position 
at  the  date  of  the  assignment  to  the  plaintiff  w^as  that 
though  he  then  had  nominally  at  his  credit  no  less  a  sum 
than  19,697.40,  made  up  of  $3,228.56  at  the  credit  of 
account  No.  1 :  $4,454.78  at  the  credit  of  account  No.  2 : 
and  $2,014.06  at  the  credit  of  account  No.  3,  he  could  not 
draw  a  farthing^  of  this  laroe  sum  because  of  the  arranire- 
ment  which  he  had  made  with  the  defendants. 

It  is  true,  as  pointed  out  by  Mr.  Scott,  that  an  amount 
almost  equal  to  the  so-called  advance  of  the  Isl  of  April, 
1895.  was  checked  out  bv  Zoellner  from  his  account  No. 
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Judgment.  1  between  that  date  and  the  1st  of  May  following,  and 
Meredith,  that  an  amoupt  almost  equal  to  the  so-called  advance  of 
^•J-  the  29th  of  May,  1895,  was  checked  out  of  the  same 
account  between  that  date  and  the  22nd  of  June  following, 
but  it  will  be  observed  that  in  each  case  the  balances  at  the 
credit  of  Zoellner  in  account  No.  2  were,  during  the  same 
periods,  increased  by  corresponding  amounts,  so  that  there 
was  no  substantial  alteration  of  the  state  of  his  account 
between  the  dates  referred  to. 

Is  it  possible  that  the  assignments  can,  under  the  cir- 
cumstances I  have  mentioned,  be  supported  as  against  the 
creditors  of  Zoellner  under  the  provisions  of  the  sections 
of  the  Bank  Act  upon  which  the  defendants  rely  (sections 
74  and  75)  and  which  alone  can  give  them  validity  as 
against  creditors  ? 

Section  74  authorizes  the  bank  to  "lend  money  to  any 
person  engaged  in  business  as  a  wholesale  manufacturer  of 
any  goods,  wares  and  merchandise,  upon  the  security  of 
the  goods,  wares  and  merchandise  manufactured  by  him 
or  procured  for  such  manufacture."  And  section  75,  so 
far  as  it  applies  to  the  circumstances  of  this  case,  prohibits 
the  bank  acquiring  or  holding  any  security  under  section 
74  "  to  secure  the  payment  of  any  bill,  note  or  debt,  unless 
such  bill,  note  or  debt  is  neo^otiated  or  contracted  at  the 
time  of  the  acquisition  thereof  by  the  bank." 

Though  in  form  it  was  otherwise,  there  was  no  debt 
contracted  by  Zoellner  at  the  time  the  assignments  were 
respectively  acquired  by  the  defendants,  nor  was  there,  in 
my  opinion,  any  negotiating  by  him  of  a  bill  or  note  such 
as  section  75  contemplates. 

How,  under  the  circumstances  I  have  mentioned,  can 
the  transactions  of  the  1st  of  April,  29th  of  May,  and 
23rd  of  July  be  treated  as  anything  but  mere  book-keeping 
entries,  having  no  real  foundation  to  support  them,  and  is 
it  possible  to  come  to  any  other  conclusion  than  that  they 
were  merely  clothed  with  the  form  which  would  apparently 
give  them  validity,  while  in  substance  and  in  fact  they 
were  intended  to  accomplish  that  which  the  Bank  Act 
forbad  being  done  ? 
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It  is,  I  think,  impossible  to  treat  any  of  the  notes  which  Judgment, 
the  assignments  purported  to  secure  as  having  been  nego-  Meredith, 
tiated,"  in  the  sense  in  which  that  term  is  used  in  section 
75,  at  the  time  the  assignments  were  made :  it  is  true  that 
the  form  was  gone  through  of  taking  the  notes  and  pass- 
ing the  amount  of  them  to  the  credit  of  one  of  the  accounts, 
but  contemporaneously  with  this  an  equal  amount  was 
placed  to  the  debit  of  another  of  the  accounts,  and  not  a 
fartliing  of  the  amounts  which  the  notes  represented  could 
be  touched  by  Zoellner  or  made  available  by  him  for  any 
purpose  unless  he  should  bring  to  the  defendants  and  leave 
for  collection  or  discount  customers'  paper,  which  would 
entitle  him  to  credit  in  account  No.  2  for  an  amount  equal 
to  that  which  he  proposed  to  withdraw. 

The  decision  in  In  re  Carews  Estate  Act,  31  Beav.  39,  is, 
I  think,  not  applicable  to  this  case.  In  that  case  a  banker 
was  held  to  be  a  holder  for  value  of  certain  bills  of  ex- 
change, although  the  account  of  the  customer,  from  whom 
the}'  were  received,  was  overdrawn  and  the  amount  of  the 
bills  simply  carried  to  his  credit,  and  though  no  money  was 
actually  paid,  and  the  result  of  the  decision  probably  was 
to  determine  that  the  bills  had  been  negotiated  at  the  time 
the  banker  received  them,  but  not,  as  I  have  endeavoured 
to  point  out,  negotiated  in  the  sense  in  which  section  75  of 
the  Bank  Act  uses  the  term  "  negotiated." 

The  policy  of  the  Act,  as  I  understand  it,  is  to  permit  a 
bank  to  take  security  by  means  of  such  assignments  as 
those  in  question  in  this  case  for  an  obligation  incurred  to 
it  at  the  time  the  security  is  given  and  for  that  only. 
That  is,  I  think,  apparent  from  the  language  of  section  74, 
which  is  the  enabling  section  and  authorizes  the  security 
to  be  taken  where  money  is  lent  by  the  bank,  and  the 
language  of  section  75  must  be  read  in  the  light  of  that 
provision.  It  is,  therefore,  the  payment  of  a  bill  or  note 
which  the  bank  obtains  in,  or  a  debt  which  is  incurred  to 
it  arising  out  of,  a  transaction  in  the  nature  of  a  loan  by 
the  bank  to  its  customer  which  may  be  secured  in  the 
exceptional  manner  in  which  the  Act  permits  security  to 
be  given. 
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Judgment.  /  Having  come  to  the  conclusion  that  no  loan  or  real 
Meredith,  pdvance  was  made  by  the  defendants  to  Zoellner  at  the 
^•J-  [time  the  assignments  in  question  or  either  of  them  were 
made,  and  that  no  real  debts  were  then  incurred  by  Zoell- 
ner, it  follows,  in  my  view  of  the  law,  that  the  assignments, 
are  invalid  as  against  the  creditors  of  Zoellner  so  far  as 
the}^  are  sought  to  be  supported  under  the  provisions  of  the 
Bank  Act. 

It  was  urged  by  Mr.  Scott  that  even  if  invalid  under  the 
Bank  Act,  the  assignments  were  good  as  against  Zoellner, 
and  being  good  against  him  were  also  valid  as  against  the 
plaintiff;  but  it  is  impossible  to  give  effect  to  that  conten- 
tion. The  provisions  of  the  Bank  Act  not  being  available 
to  support  the  assignments,  they  must  stand  or  fall  accord- 
ing to  the  general  law  of  Ontario  applicable  to  such  instru- 
ments, and  not  being  registered,  they  are,  under  section  38 
of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  1894,  void 
as  against  the  plaintiff,  who  is  an  assignee  for  the  general 
benefit  of  creditors  within  the  meaning  of  the  Act  respect- 
ing Assignments  and  Preferences  by  Insolvent  Persons. 

There  must  be  judgment  declaring  the  assignments,  and 
each  of  them,  to  be  void  as  against  the  plaintiff  and  the 
defendants  must  pay  the  costs  of  the  action. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

Anderson  et  al.  v.  Grand  Trunk  Railway  Company. 

Bailiuays  —  Passenger —  Tichet — ' '  Station  " — A  ccess   to — Expropriation  of 
Land — Use  of  Railway  Lines — Necessity — Invitation — Passenger  Loav- 
fnlly  upon  the  Railway  —Negligence — Passing  Train — Neglect  to  give 
Warning — Liability. 

The  plaintiffs'  testator,  the  purchaser  of  a  ticket  from  the  defendants  en- 
titling him  to  travel  on  their  railway  from  a  certain  station  to  the 
station  nearest  his  place  of  residence,  took  a  train  from  the  former  to 
the  latter  station,  although  notified  by  the  defendants  that  it  would  not 
go  beyond  a  crossing  station,  some  miles  short  of  his  destination  by  rail, 
and  leaving  the  train  at  the  crossing  station  he  proceeded  to  walk  home 
by  the  railway  track,  and,  going  M^estward  and  while  within  a  short 
distance  of  a  highway  to  the  east  of  the  crossing  station,  he  was  struck 
and  killed  by  a  following  train,  wdiich  on  approaching  the  highway  had 
omitted  to  give  the  statutory  warning. 

The  defendants  sold  tickets  to  the  crossing  station  from  all  their  regular 
stations  and  received  passengers  commencing  their  journey  at  it ;  but, 
although  they  had  the  power  to  expropriate,  they  had  provided  no 
means  of  access  to  or  from  the  station  and  the  nearest  highways,  except 
their  tracks,  which  they  had  permitted  passengers  to  use  : — 

Held,  that  all  persons,  whether  travelling  on  a  highway  or  not,  are  entitled 
to  the  benefit  of  the  provisions  of  section  256  of  the  "  Railway  Act," 
requiring  warning  by  bell  or  whistle  on  approaching  a  highway  ;  and 
that  the  deceased  had  a  right  to  travel  on  his  ticket  to  the  crossing- 
station,  which  the  defendants  had  recognized  as  a  station,  and,  being 
lawfully  there,  had  the  right  to  egress  from  it,  and  by  necessity  to  be 
upon  the  track,  to  which  the  defendants  had  impliedly  invited  him,  and 
that  the  neglect  of  the  statutory  provision  was  evidence  of  negligence 
to  go  to  the  jury. 

This  was  an  action,  under  Lord  Campbell's  Act,  R.  S.  O.  Statement, 
ch.  135,  brought  by  the  personal  representatives  of  one 
William  McKenzie,  who  was  struck  by  a  train  of  -  the  defen- 
dants while  walking  upon  a  railway  track,  and  killed. 

The  action  was  tried  before  Meredith,  C.J.,  with  a  jury, 
at  London,  on  the  14th  January,  1896. 

The  main  line  of  the  defendants'  railway  from  Point 
Edward  crossed  the  line  of  their  railway  from  London  to 
Winojham  at  Lucan  Crossino-  at  which  there  was  on  the 
main  line  an  embankment  through  which  the  line  from 
London  to  Wingham  was  carried,  the  rails  on  the  main 
line  being  some  twenty  feet  above  the  rails  on  the  London 
and  Wingham  line.  At  the  foot  of  the  embankment  and 
at  the  east  of  the  London  and  Wingham  line  there  was  a 
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Statement,  building,  part  of  which  ^vvas  occupied  by  a  servant  of  the 
defendants,  and  another  part  of  it  used  as  a  waiting  room 
for  passengers.  Between  this  building  and  the  rails  was 
a  platform  for  passengers  to  alight  upon  from  and  to  go 
from  upon  the  cars,  and  from  this  platform  there  was  a 
stairway  to  the  top  of  the  embankment,  where  there  was 
a  platform  on  the  south  side  of  the  main  line  for  passengers 
to  alight  upon  from  and  to  go  from  upon  the  cars.  The 
lands  of  the  defendants  at  this  crossing  consisted  only  of 
the  lands  taken  for  these  railway  lines,  of  the  width  of 
thirty-three  yards.  The  nearest  public  highway  to  this 
crossing  was  to  the  eastward  at  a  distance  of  twenty-five 
and  a  third  rods,  and  to  the  w^estward  at  a  distance  of  one 
mile  and  forty-six  rods,  and  no  way  had  been  provided  for 
passengers  commencing  or  ending  their  journey  at  this 
crossing  to  get  from  or  to  either  of  these  public  highwaj's, 
except  by  going  along  these  railways,  or  by  trespassing 
upon  private  property,  the  owners  of  which  had  given  a 
public  warning  against  so  doing. 

The  line  from  London  to  Wino^ham  had  orio-inallv  been 
•  an  independent  line,  but  had  become  part  of  the  defen- 
dants' system  more  than  ten  years  before  this  action,  and 
the  defendants  had  been  in  the  habit  of  selling  tickets  at 
their  regular  stations  to  passengers  whose  destination  was 
this  crossing,  entitling  them  to  be  carried  to  this  crossing, 
and  had  been  in  the  habit  of  receiving  passengers  com- 
mencing their  journey  at  this  crossing  upon  their  cars  at 
this  crossing,  nnd  passengers  commencing  and  ending  their 
journey  at  this  crossing  had  been  in  the  habit  of  coming 
to  this  crossing  and  going  away  from  it  along  these  rail- 
ways, on  foot,  without  any  interference  on  the  part  of  the 
defendants. 

The  deceased  on  the  8th  February,  1895,  purchased  a 
return  ticket  on  the  defendants'  railway  from  Ailsa  Craig, 
a  station  about  three  miles  west  of  the  crossing,  to  London, 
good  for  a  continuous  trip,  and  went  to  London  accom- 
panied by  his  wife,  and,  upon  coming  to  the  train  at  Lon- 
don for  the  purpose  of  returning,  was  told  that  the  trains 
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^on  the  main  line  had  been  cancelled.  He,  however,  leav-  Statement, 
ing  his  wife  at  London,  as  his  children  had  been  left  alone, 
took  the  train  to  try  to  get  home  to  Ailsa  Craig.  At 
Denfield,  a  station  about  three  miles  south  of  the  crossing, 
he  tried  to  get  a  conveyance  to  take  him  to  Ailsa  Craig, 
but  was  unable  to  obtain  one,  and  went  on  to  the  crossing, 
and  commenced  to  walk  along  the  railway  westward 
towards  Ailsa  Craig,  and  was  struck  by  a  following  freight 
train  about  thirty  rods  from  the  crossing,  and  was  killed. 

The  persons  in  charge  of  this  freight  train  were  not 
obeying  the  requirements  of  sec.  256  of  the  Railway  Act, 
51  Vict.  ch.  29  (D.).* 

He  was  advised  by  servants  of  the  defendants  not  to 
attempt  to  walk  to  Ailsa  Craig  on  account  of  the  severity 
of  the  weather,  and  was  told  to  look  out  for  freight  trains, 
but  no  objection  was  made  to  his  walking  upon  the  railway. 

It  was  agreed  that  the  damages  should  be  fixed  at^$3,000, 
to  be  distributed  b}^  the  Court,  and  that,  if  there  was  any 
evidence  of  any  neglect  by  the  defendants  of  any  duty 
which  the  defendants  owed  to  the  deceased  which  entitled 
the  plaintiffs  to  have  the  case  submitted  to  the  jury,  judg- 
ment should  be  entered  for  that  amount ;  and  the  learned 
Chief  Justice  withdrew  the  case  from  the  jury  and  dis- 
missed the  action. 

The  plaintiffs  moved  to  set  aside  the  judgment  and  to 
enter  judgment  for  them  for  $3,000  and  costs,  upon 
the  ground  that  the  judgment  dismissing  the  action  was 
contrary  to  law  and  evidence,  and  that  the  learned  Judge 
at  the  trial  erred  in  holding  that  the  evidence  adduced 

*  256.  The  bell,  with  which  the  engine  is  furnished,  shall  be  rang, 
or  the  whistle  sounded,  at  the  distance  of  at  least  eighty  rods  from  every- 
place at  which  the  railway  crosses  any  highway,  and  be  kept  ringing  or 
be  sounded  at  short  intervals,  until  the  engine  has  crossed  such  highway  ; 
and  the  company  shall,  for  each  neglect  to  comply  with  the  provisions  of 
this  section,  incur  a  penalty  of  eight  dollars,  and  shall  also  be  liable  for 
all  damage  sustained  by  any  person  by  reason  of  such  neglect ;  and  a 
moiety  of  such  penalty  and  damages  shall  he.  chargeable  to  and  collected 
by  the  company  from  the  engineer  who  has  charge  of  such  engine,  and 
who  neglects  to  sound  the  whistle  or  ring  the  bell  as  aforesaid. 
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Statement,  disclosed  no  neglii^ence  on  the  part  of  the  defendants  ;  and 
upon  the  ground  that  the  evidence  est'iblished  that  the 
death  of  the  deceased  was  caused  by  a  train  of  the  defen- 
dants, and  that  the  defendants  wei'e  shewn  to  have 
neglected  their  duty  in  providing  no  means  of  egress  from 
and  ingress  to  their  station  at  Lucan  Crossing  exce|)t  by 
passing  over  the  right  of  way  and  tracks  of  the  defen- 
dants' railway  ;  and  upon  the  further  ground  that  the 
evidence  established  that,  wdth  the  knowledge  and  per- 
mission and  b}^  the  license  of  the  defendants  for  a  number 
of  years,  the  travelling  public  had  been  allowed  and 
required  to  use  the  right  of  way  and  track  of  the  railway 
as  a  means  of  access  to  and  from  said  station,  and  that 
thereby  the  portion  of  the  railway  track  in  question  had, 
to  the  knowdedge  of  the  defendants,  acquired  the  character 
of  a  foot  path  or  way  of  necessity  largely  used  b}^  passen- 
gers upon  the  defendants'  railway,  and  in  consequence  it 
became  incumbent  upon  the  defendants  to  exercise  a 
greater  degree  of  caution  in  running  their  trains  over  the 
said  portion  of  their  track  and  to  give  warning  at  the 
said  place  of  the  approach  of  trains  by  sounding  the 
whistle  or  rinoinof  the  bell  or  otherwise  takino-  effectual 
means  to  prevent  passengers  necessarily  walking  along  the 
said  railway  track  from  the  danger  of  injur}^  by  trains  of 
the  defendants ;  and  upon  the  ground  that  there  w^as  at 
the  trial  evidence  which  ought  to  have  been  submitted  to 
the  jury,  and  upon  v^diich  the  jury  properly  could  find 
that  the  defendants  were  negligent  in  the  premises,  and 
that  the  death  of  the  deceased  was  due  to  such  neodio-ence. 

The  motion  was  heard  on  the  11th  March,  1896,  before 
a  Divisional  Court  composed  of  Armour,  C.J.,  and  Falcon- 
bridge  and  Street,  JJ. 

Aylesivorth,  Q.C.,  for  the  plaintiffs.  Though  the  de- 
ceased knew  before  he  left  London  that  the  train  did  not 
go  on  to  Ailsa  Craig,  he  had  a  right  to  get  off  at  Lucan 
Crossing,  just  as  much  as  if  his  ticket  had  been  to  the 
crossing,  and  when  there  he  had  a  right  to  get  to  the  high- 
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way  by  the  track,  because  there  was  no  other  way,  and  Argument, 
because,  as  the  evidence  shews,  it  was  the  custom  to  do  so, 
and  the  defendants  permitted  and  invited  it.  The  defen- 
dants neglected  to  provide  a  proper  exit,  and  the  deceased 
made  use  of  the  customary  one.  He  was  a  passenger,  and 
it  made  no  difierence  whether  he  was  crossing  the  railway 
line  or  going  along  it  lengthways  when  he  was  struck. 
The  defendants  owed  him  the  duty  of  active  vigilance, 
and,  instead  of  exercising  it,  they  did  not  even  discharge 
their  statutory  duty  of  ringing  the  bell  or  sounding  the 
whistle.  If  they  had  done  so  at  the  highway  crossing  to 
the  east,  he  would  have  had  warning.  There  was  evidence 
of  negligence  to  go  to  the  jury,  and  the  plaintiflfs  should 
recover  under  the  agreement  made  at  the  trial.  I  refer  to 
mattery  v.  Dublin,  etc.,  R  W.  Co.,  Ir.  K.  8  C.  L.  531,  10  0. 
L.  256,  3  App.  Cas.  1155 ;  Thomson  v.  JSforth  British  R.W. 
Co.,  4  Ct.  of  Sess.  Cas.,  4th  ser.,  115  ;  Thompson  on  Negli- 
gence, pp.  453,  455,  461  ;  Cohum  v.  Great  Northern  R.W. 
^Co.,  8  Times  L.  R.  31  n. ;  Crowther  v.  Lancashire,  etc.,  B. 
W.  Co.,  6  Times  L.  R  18;  Bogers  v.  Bhymney  R.W.  Co., 
26  L.  T.  N.  S.  879  ;  Wright  v.  Midland  B.  W.  Co.,  1  Times 
L.  R  406;  Brown  v.  Great  Western  B.W.  Co.,  ih.  614; 
Parsons  v.  New  York  Central  B.  B.  Co.,  113  N.  Y.  355  ; 
Collins  Y.  Toledo,  etc.,  B.W.  Co.,  80  Mich.  390;  Byrne  \\ 
New  York  Central  B.B.  Co.,  104  N.  Y.  362 ;  Barry  v.  Ne%v 
York  Central  B.B.  Co.,  92  N.  Y.  289  ;  Am.  &  Eng.  Encyc. 
of  Law,  vol.  4,  p.  915 ;  Stewart  v.  Pennsylvania  B.B.  Co., 
14  Am.  &  Eng.  Kway.  Cas.  679,  and  note  at  p.  681  ;  Pat- 
terson's Railway  Accident  Law,  sees.  251-254  ;  Nicholson 
V.  Lancashire,  etc.,  B.W.  Co.,  3  H.  &  C.  534.  The  case  of 
Jones  V.  Grand  Trunk  B.W.  Co.,  16  A.  R.  37,  is  not  against 
the  plaintiffs  :  see  8.  C,  18  S.  C.  R.  696.  Contributory 
negligence  is  not  in  question  here. 

Osier,  Q.C.,  for  the  defendants.  The  contract  was  to 
carry  the  deceased  by  rail  for  a  continuous  trip  from  Lon- 
don to  Ailsa  Craig.  He  was  warned  at  London  that  he 
could  not  get  to  Ailsa  Craig.  He  chose  to  disregard  that 
and  terminate  his  journey  at  Lucan  Crossing.    The  defen- 
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Argument,  dants  are  not  responsible  for  him  as  a  passenger.  There 
is  no  station  at  Lucan  Crossing ;  it  is  just  a  junction  under 
sec  240  of  the  Railway  Act.  The  defendants  were 
bound  to  jirovide,  and  did  provide,  a  platform,  which  is  all 
they  are  required  to  do.  They  could  not  expropriate  land 
at  such  a  place.  At  any  rate,  the  other  way  was  the  way 
out.  The  deceased  should  have  gone  east  to  the  nearest 
highway,  if  he  had  any  right  to  use  the  track  at  all. 
Thei'C  was  no  invitation  here  and  no  license.  Can  the 
public  force  the  defendants  to  let  them  use  the  track  ? 
By  sec.  273  of  the  Railway  Act  no  person  is  permitted 
to  walk  along  the  track,  under  a  penalty.  That  is  the 
defendants'  protection.  A  custom  cannot  be  set  up  against 
the  public  policy  of  the  law.  The  cases  relating  to  high- 
ways and  crossings  are  not  applicable.  There  is  no  case 
such  as  this,  unless  it  be  Jones  v.  Grand  Trunk  R.W.  Co., 
16  A.  R.  37,  18  S.  C.  R.  696. 
Aylesworth,  in  reply. 

April  4, 1896.  The  judgment  of  the  Court  was  delivered 
by 

Armour,  C.J. — (after  setting  out  the  facts  as  above) : — 

The  only  question  reserved  for  our  determination  is 
whether  there  was  any  evidence  of  any  neglect  by  the 
defendants  of  any  duty  which  the  defendants  owed  to  the 
deceased  which  entitled  the  plaintiffs  to  have  the  case  sub- 
mitted to  the  jury. 

And,  in  my  opinion,  the  determination  of  this  question 
rests  upon  the  determination  of  the  question  whether  the 
deceased  was  at  the  time  of  his  death  lawfully  upon  the 
defendants'  railway ;  for,  if  he  was,  the  omission  by  the 
defendants  of  the  duty  imposed  upon  them  by  the  256th 
section  of  the  Railway  Act  was  evidence  of  the  neglect  of 
a  duty  which  the  defendants  owed  to  the  deceased  which 
entitled  the  plaintiffs  to  have  the  case  submitted  to  the 
jury. 
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The  provisions  of  this  section  are  not  limited  in  any  Judgment, 
way,  and  all  persons  are  entitled  to  the  benefit  of  them,  Armour,  C.J.. 
whether  travelling  on  a  highway  or  not.  It  could  not 
well  be  said  that  a  person  crossing  the  railway  from  one 
part  of  his  farm  to  another  by  a  farm  crossing  furnished 
by  the  railway  company  would  not  be  entitled  to  the 
benefit  of  these  provisions ;  and  if  so,  it  is  difficult  to  see 
how  any  one  lawfully  being  upon  the  railway  would  not 
be  equally  entitled  to  the  benefit  of  them. 

I  do  not  see  upon  what  principle  it  could  be  contended 
that  the  deceased  could  not  have  terminated  his  journey 
at  any  station  between  London  and  Ailsa  Craig,  and  that, 
having  done  so,  he  was  in  a  worse  position  as  to  his  rights 
against  the  defendants  than  if  he  had  taken  a  ticket  at 
London  for  the  station  at  which  he  terminated  his  journey. 

And  I  do  not  see  upon  what  principle  it  could  be  con- 
tended that  by  going  from  London  to  Lucan  Crossing  and 
there  terminating  his  journey  by  train,  he  was  in  any 
worse  position  as  to  his  rights  against  the  defendants  than 
if  the  ticket  upon  which  he  was  travelling  had  been  from 
London  to  Lucan  Crossing. 

He  was  entitled  to  travel  on  his  ticket  from  London  to 
Lucan  Crossing  by  the  defendants'  train,  and  being  unable 
to  proceed  farther  by  the  defendants'  train,  through  no 
fault  of  his  own,  he  was  entitled  to  the  same  rights  against 
the  defendants  as  a  passenger  would  have  had  who  had 
travelled  from  London  to  Lucan  Crossincr  on  a  ticket  from 
the  former  to  the  latter  place. 

And  I  do  not  see  upon  what  principle  it  could  be  con- 
tended that  the  deceased  was  in  any  worse  position  as  to 
his  rights  against  the  defendants  by  having  been  notified 
at  London  of  the  cancellation  of  the  trains  on  the  mahi 
line,  than  if  he  had  received  no  such  notification  until  he 
had  arrived  at  Lucan  Crossino. 

o 

It  could  not  be  said  tliat  the  deceased  was  unlawfully 
at  Lucan  Crossing,  or  that  he  was,  when  he  arrived  there, 
at  a  place  where  he  had  no  right  to  be  :  FaQSons  v.  iSeiu 
York  Central  RR.  Co.,  113  M.  Y.  355. 
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Judgment.  ^j^g  g^id  that  Lucan  Crossing  was  not  a  station  ;  that 

Armour,  C.J.  there  was  no  ticket  nor  telegraph  office  there;  but  the 
defendants  had  made  it  a  station  by  selling  tickets  at  all 
their  regular  stations  to  it,  and  by  receiving  passengers 
commencing  their  journey  at  it,  and  thus  recognizing  it  as 
a  station. 

It  was  said  also  that  the  defendants  had  no  power  to 
expropriate  land  necessary  to  give  ingress  and  egress  from 
and  to  a  public  highway  to  and  from  this  station  ;  but  I 
think  that  they  had  power  for  this  purpose  under  the 
provisions  of  the  Railway  Act. 

The  deceased,  being  lawfully  at  this  station,  had  a  right 
to  egress  from  it,  and,  there  being  no  other  mode  of  egress, 
he  had  a  right,  from  the  very  necessity  of  the  thing,  to ' 
gain  egress  by  the  railway,  and  this  necessity  would  have 
justified  any  alleged  trespass. 

In  the  same  way,  if  a  train  were  wrecked  between 
stations,  and  there  was  no  other  way  of  getting  to  either 
station  but  by  the  railway,  the  passengers  would  be  justi- 
fied in  walking  along  the  railway  to  get  there,  and  could 
not  be  accounted  trespassers  for  so  doing. 

It  is  on  the  same  principle,  that  of  necessity,  that,  where 
a  highway  becomes  obstructed  and  impassable  from  tempo- 
rary causes,  a  traveller  has  a  right  to  go  extra  viam  upon 
adjoining  land  without  being  guilty  of  trespass :  Carrick 
V.  Johnston,  26  U.  C.  R.  65. 

I  think,  moreover,  that  the  defendants,  b}^  their  conduct 
in  selling  tickets  to  passengers  to  Lucan  Crossing,  and  in 
receiving  passengers  commencing  their  journey  at  Lucan 
Crossing,  and  in  acquiescing  without  objection  to  such 
passengers,  in  going  from  and  to  such  station,  walking 
along  the  railway  for  the  purpose  of  egress  and  ingress 
from  and  to  the  station,  impliedly  invited  the  public  to 
walk  along  the  railway  for  such  purpose  ;  and  that  the  lat- 
ter could  not  be  held  to  be  trespassers  under  such  circum- 
stances. 

I  am  of  the  opinion  that  the  deceased,  in  seeking  egress 
from  this  station  by  walking  along  the  railway,  was  law- 
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fully  upon  the  railway  for  that  purpose,  and  was  so  law-  Judgment, 
fully  upon  the  railway  at  the  time  he  was  killed.  Armour,  C.J. 

In  Barrett  v.  Midland  RW.  Co.,  1  F.  &  F.  361,  it  ap- 
peared that  the  plaintiff  resided  at  one  of  a  row  of  cottages 
by  the  side  of  the  railway,  opposite  to  which  cottages  the 
residents  and  others  had  been  in  the  habit  for  some  years 
of  crossing  the  line.  In  doing  so,  on  the  occasion  in  ques- 
tion, the  plaintiff  was  knocked  down  by  an  engine  and 
seriously  injured.  Watson,  B.,  charged  the  jury  that 
"though  there  was  no  right  of  w^ay,  still  the  circumstance 
of  people  being  in  the  habit  of  passing  threw  upon  the 
company  the  responsibility  of  using  reasonable  care  before 
moving  over  that  portion  of  their  line.  If  you  think  there 
was  negligence  in  the  person  having  the  conduct  of  the 
engine,  or  that  warning  in  some  way  should  be  given  to 
those  crossing  the  line  under  circumstances  of  danger,  of 
which  they  may  not  be  in  a  condition  to  be  fully  conscious, 
the  defendants  will  be  liable." 

.  Byrne  v.  Neiv  York  Central  R.  R.  Co.,  104  N.  Y.  862 ; 
Barry  v.  Ne%o  York  Central  R.  R.  Co.,  92  N.  Y.  289. 

The  defendants'  counsel  relied  strongly  upon  sec.  273 
of  the  Railway  Act ;  but  I  do  not  think  that  a  person 
walking  on  the  railway  by  necessity  or  by  the  implied 
invitation  or  license  of  the  defendants  would  be  liable  to 
conviction  under  that  section. 

The  result,  therefore,  is  that,  in  my  opinion,  there  was 
evidence  of  neglect  by  defendants  of  a  duty  which  the 
defendants  owed  to  the  deceased  which  entitled  the  plain- 
tiffs to  have  the  case  submitted  to  the  jury  ;  and  that 
there  should  be  judgment  for  the  plaintifJs  against  the 
defendants  for  the  sum  of  $3,000  (which  we  will  hereafter 
distribute,  if  this  judgment  be  not  reversed),  with  full  costs 
of  suit. 

E.  B.  B. 


450 


THE  ONTARIO  REPORTS. 


[vol.. 


[DIVISIONAL  COURT.] 

Re  Cockburn. 

Way — Easement — Implication — Prescription — Interruption — Unity  of  Pos- 
session—  Unity  of  Seizin — "Lost  Grant" — Tenancy— Estoppel. 

A  testator  dying  in  1874  devised  adjoining  lots  of  land,  4  and  5,  to  his 
two  sons  respectively.  House  No.  9  stood  mainly  on  lot  4,  Init  also 
partly  on  lot  5,  and  house  No.  13  stood  on  the  remainder  of  lot  5,  there 
being  a  passage-vv^ay  between  the  two  houses,  used  in  common  by  the 
occupants  of  both  for  the  purpose  of  getting  in  wood  and  coal  and  get- 
ting out  ashes.  The  appellant,  the  owner  of  lot  4,  had,  as  was  admitted, 
by  virtue  of  a  conveyance  from  the  devisee  of  lot  4  and  by  the  Statute 
of  Limitations,  acquired  title  to  the  portion  of  lot  5  on  which  house 
No.  9  stood  : — 

Held,  that  a  right  of  way  over  the  passage  between  the  two  houses  did  not 

pass  by  implication  of  law  to  the  devisee  of  lot  4. 
The  passage  in  question  was  used  by  the  occupants  of  house  No.  9  from 

the  time  of  the  death  of  the  testator  until  1895,  but  during  the  period 

from  March  to  June,  1894,  the  owner  of  No.  13  was  also  the  tenant  of 

No.  9  :— 

Held,  per  Meredith,  C.J. ,  that  the  unity  of  possession  during  that  period 
interrupted  the  running  of  the  statute,  and  the  appellant  had  not 
.  acquired  a  right  of  way  as  an  easement  by  prescription  under  R.  S.  0. 
ch.  111.  sec.  35. 

Dictum  of  Hatherley,  L.C.,  in  Ladyman  v.  Grave,  L.  R.  6  Ch.  763,  not 
followed. 

But,  per  Curiam,  that  at  all  events  the  locus  in  question  could  not  be 
treated  as  a  way  to  lot  4  ;  it  was  rather  a  way  to  that  portion  of  lot  5 
on  which  house  No.  9  stood  ;  and  there  being  unity  of  seizin  of  the 
alleged  dominant  and  servient  tenements  in  the  devisee  of  lot  5,  no 
easement  could  exist  while  that  unity  continued  ;  and  therefore  the 
enjoyment  of  the  way  as  an  easement  began  only  when  the  title  of  the 
devisee  of  lob  5  to  that  portion  of  it  on  which  house  No.  9  stood  became 
extinguished  by  the  statute,  which  was  less  than  twenty  years  before 
this  litigation. 

Semhie,  per  Meredith,  C.  J.,  that,  but  for  this  latter  circumstance,  the 
claim  of  the  appellant  might  have  been  sustained  by  the  application  of 
the  doctrine  of  "  lost  grant." 

And  also,  that  the  respondent,  by  reason  of  his  tenancj'-  of  house  No.  9, 
was  est©pped  from  asserting  that  his  possession  of  the  land  of  which  he 
was  tenant,  and  his  user  of  the  way  which  was  enjoyed  in  connection 
with  it,  were  other  than  a  possession  and  user  by  him  as  tenant. 

Statement.  An  appeal  by  William  Maclean  from  a  decision  of  the 
Master  of  Titles  upon  an  application  for  first  registration 
under  the  Land  Titles  Act,  made  by  David  B.  Cockburn, 
in  respect  of  lot  6  and  portions  of  lots  5  and  7  on  the 
south  side  of  Nassau  street,  in  the  city  of  Toronto.  The 
applicant  desii'ed  to  have  the  land  declared  not  subject  to 
sub-sees,  o  and  4  of  sec.  24  of  the  Act,  R.  S.  0,  ch.  116. 
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The  appeal  was  heard  upon  a  case  stated  by  the  Master  Judgment 

as  follows  : —  Master  of 

The  only  question  in  dispute  is  whether  William  Maclean,  Titles, 
the  owner  of  lot  4,  is  entitled  to  a  right  of  way  ovei'  the 
easterly  portion  of  the  applicant's  land.    Maclean  has  filed 
an  objection  to  the  applicant's  registration  unless  subject 
to  such  right. 

In  May,  1874,  James  Ross  died  entitled  to  lots  4  and  5. 
He  devised  lot  4  to  his  son  Frederick,  and  lot  5  to  his  son 
William. 

James  Ross  had  in  his  lifetime  built  a  house,  now  known 
as  No.  9,  Nassau  street,  the  principal  portion  of  which 
was  upon  lot  4,  but  which  overlapped  on  lot  5  to  the  extent 
of  about  live  and  a  half  feet,  and  the  fence  dividing  No. 
9  from  No.  13  (a  house  upon  the  land  lying  adjacent  to 
the  west,  and  being  part  of  lot  5)  ran  from  the  south-west 
corner  of  No.  9,  cutting  off  a  strip  of  lot  5.  There  was  no 
house  No.  11.  Between  Nos.  9  and  13  was  a  passage-way, 
over  four  feet  wide,  and  about  twenty-eight  feet  deep,  with 
two  gates  at  its  southern  extremity  ;  one  of  these  gates 
led  into  the  yard  of  No.  9,  and  the  other  into  the  yard  of 
No.  13.  The  passage-way  and  gates  still  occupy  the  same 
position. 

Cockburn  claims  title  as  executor  and  devisee  of  one 
Alexander  Fleming.  At  the  time  of  James  Ross's  death, 
Fleming  with  his  family  occupied  house  No.  9  as  James 
Ross's  tenant.  He  had  lived  in  this  house  for  four  or  five 
years,  and  after  James  Ross's  death  continued  to  live  in 
it  as  the  tenant  of  Frederick  Ross  till  June,  1884,  beino-  a 
further  period  of  ten  years.  In  March,  1884,  Fleming 
purchased  lot  5  from  William  Ross,  and  in  the  June  fol- 
lowing, he  moved  into  house  No.  13.  While  the  Flemings 
occupied  No.  9  they  were  accustomed  to  go  into  their  yard 
by  the  passage-way  above  mentioned,  and  they  used  it 
for  the  purpose  of  getting  in  wood  and  coal  and  getting 
out  ashes.  It  was  used  in  common  by  the  occupants  of 
Nos.  9  and  13.  The  occupants  of  No.  9  also  used  it  for  the 
purpose  of  getting  water  from  a  well  situate  in  the  yard  of 
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Judgment.  ]s^o^  J 3^  t^^^  ^J^^Q  fo^  this  purpose  was  discontinued  before 
Master  of  June,  1884,  the  lake  water  having  been  introduced  into  the 
litles.  houses.  The  passage  has  continued  to  be  used  for  the  other 
purposes  named  up  to  the  present  time  by  the  occupants  of 
No.  9.  It  is  stated  that  the  applicant  desires  to  stand  upon 
his  rights,  whatever  they  may  be,  because  an  offensive  use 
has  recently  been  made  of  this  passage-way  for  the  pur- 
pose of  removing  night-soil  from  No.  9.  This  kind  of 
matter,  it  appears  in  evidence,  had  been,  previous  to  J une, 
1894,  removed  by  means  of  a  passage-way  between  houses 
No.  5  and  7.  A  plan  is  put  in  shewing  the  position  of  the 
fence  and  buildings.  There  are  no  windows  in  the  west 
wall  of  No.  9,  so  that  110  question  arises  as  to  the  right  to 
have  the  passage-way  open  for  the  purpose  of  giving  light. 

William  Ross's  deed  to  Fleming  is  dated  1st  March, 
1884,  and  purports  to  convey  all  lot  5.  He  subsequently, 
as  attorney  for  Frederick  Ross,  executed  a  deed,  dated  13th 
May  1891,  whereby  Frederick  Ross  purported  to  convey  to 
Maclean  lot  4,  together  with  a'strip  off  the  east  boundary 
of  lot  5  and  a  right  of  way  over  lot  5,  by  the  following 
description  :  "  commencing -on  the  southerly  limit  of  Nassau 
street,  at  the  north-east  angle  of  lot  4,  distant  160  feet 
westerly  from  the  west  limit  of  Spadina  avenue  ;  thence 
southerly,  parallel  with  Spadina  avenue,  132  feet  to  the 
south-east  angle  of  lot  4;  thence  westerly,  parallel  to 
Nassau  street,  53  feet,  7  inches,  to  the  line  of  an  old  fence  ; 
thence  north  16  degrees  west,  parallel  to  Spadina  avenue 
and  along  the  said  fence  line,  62  feet  to  where  the  fence 
makes  an  angle  ;  thence  north  24  degrees,  23  minutes,  west, 
39  feet,  5  inches ;  thence  north  29  degrees  east,  3  feet  to 
the  south-west  angle  of  the  frame  dwelling-house,  being 
street  No.  9  ;  thence  northerly,  along  the  west  end  of  the 
said  dwelling-house  and  on  a  continuation  of  the  same 
course,  30  feet,  more  or  less,  to  the  south  limit  of  Nassau 
street;  thence  easterly,  along  Nassau  street,  56  feet,  4J 
inches,  to  the  place  of  beginning ;  together  with  the 
right  of  way  over  the  passage-w^ay  at  the  west  end  of 
the  above  mentioned  dwelling-house,  4  feet,  6  inches,  in 
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width,  to  a  depth  of  32  feet  southerly   from  Nassau  Judgment. 

street.  Master  of 

It  is  admitted  that,  by  virtue  of  this  deed  and  the  Stat-  Titles, 
ute  of  Limitations,  Maclean  has  acquired  title  to  that  por- 
tion of  lot  5  included  in  the  description  in  the  deed,  and 
this  portion  was  excluded  from  Cockburn's  application, 
but  Maclean's  claim  to  the  right  of  way  is  contested. 

Maclean  claims  on  two  grounds :  firstly,  that  Frederick 
Ross  was  entitled  to  the  right  of  way  by  virtue  of  an 
implied  grant  under  the  will  of  his  father,  and  that  this 
right  passed  under  Frederick's  deed  to  him  ;  and  secondly, 
that  he  is  entitled  to  the  way  by  prescription,  upon  the 
ground  that  it  has  been  used  by  him  and  the  tenants  of 
Frederick  Ross  for  over  twenty  years  from  the  death  of 
James  Ross,  and  that,  as  Fleming  held  as  tenant  of  Ross 
during  the  whole  time  he  occupied,  he  so  held  for  the 
benefit  of  his  landlord,  and  the  fact  that  during  part  of 
the  time  he  owned  the  servient  tenement  makes  no  differ- 
ence. 

As  to  the  first  point.  The  question  of  what  rights  pass 
by  implied  grant  is  not  by  any  means  clear,  but,  after 
giving  the  matter  the  best  consideration  that  is  in  my 
power,  I  am  of  opinion  that  in  the  present  case  the  right 
of  way  in  question  did  not  pass  with  the  devise  of  lot  4 
to  Frederick  Ross. 

[The  learned  Master  then  referred  to  and  quoted  from 
Pearson  v.  Spencer,  1  B.  &  S.  571,  3  B.  &  S.  761  ;  Hinch- 
liffe  V.  Earl  of  Kinnoul,  5  Bing.  N.  C.  1 ;  3Iorris  v. 
Edgington,  3  Taunt.  24  ;  Bayley  v.  Great  Western  R.  W. 
€o.,  26  Ch.  D.  434  ;  Brett  v.  dowser,  5  C.  P.  D.  376  : 
Worthington  v.  Gimson,  2  E.  &  E.  618  ;  Wheeldou  v. 
Burrows,  12  Gh.  D.  31 :  and  continued :] 

The  great  difficult}^  however,  in  Maclean's  way  is  that, 
whatever  may  be  surmised  as  to  the  intention  of  the  tes- 
tator, we  must  construe  the  devise  of  lot  4  as  terminating 
at  the  west  limit  of  that  lot,  so  that  there  is  a  strip  of 
land  which  was  devised  to  William  Ross  lying  between 
the  termination  of  the  travelled  way  and  the  land  devised 
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Judgment,  to  Frederick.  The  effect  of  this,  it  seems  to  me,  must  be 
Master  of  to  sever  the  way  from  the  land  devised  to  Frederick,  or,  to 
Titles.  speak  more  accurately,  to  negative  any  implication  that 
might  otherwise  arise,  that  the  easement  of  a  way  to  the 
yard  was  intended  to  be  created  in  order  to  be  enjoyed 
with  Frederick's  land.  No  grant  of  a  way  over  the  strip 
in  question  can  be  implied,  and  such  an  implication  would 
be  necessary  to  give  an  entrance  by  the  way  in  question  to 
the  land  devised  to  Frederick.  It  seems  to  me  the  same 
principle  must  apply  as  would  have  been  applicable  had 
the  west  half  of  the  premises,  known  as  No.  9,  been  spe- 
cifically devised  to  William. 

In  Gale  upon  Easements,  6th  ed.,  at  p.  123,  it  is  said  : 

It  is  not  clear  that  such  a  way  will  pass  if  the  only  '  ap- 
parent sign '  be  the  state  of  the  road  on  the  quasi-servient 
tenement  itself.  A  hard  and  gravelled  road  is  indeed 
'  apparent ; '  but  it  is  in  this  case  a  part,  not  of  the  tene- 
ment conveyed,  but  of  the  tenement  retained,  and  it  can- 
not be  said  that  such  a  way,  by  reason  merely  of  its 
'  apparent '  nature,  is  necessary  to  the  use  of  any  part  of 
the  tenement  conveyed.  But  where  the  'apparent  sign' 
of  user  is  a  part,  not  of  the  tenement  retained,  but 
of  the  tenement  conveyed, —  such  as  a  substantial  and  per- 
manent doorway,  or  a  formed  road  extending  over  both 
tenements, — there  is  authority  for  saying  that  the  doctrine 
of  implied  grant  applies." 

Upon  this  principle  the  apparent  sign  should  appear  in 
the  dominant  tenement. 

In  this  case  the  gate,  the  apparent  sign  of  the  right  of 
way,  is,  in  consequence  of  the  devise  to  William  of  the 
strip,  not. upon  the  dominant,  but  upon  the  alleged  servient, 
tenement. 

The  case  of  iTerr  v.  Coghill,  25  Gr.  179,  was  one  where, 
by  virtue  of  the  Short  Forms  of  Conveyances  Act,  all  out- 
houses, easements,  and  appurtenances  passed  by  express 
grant,  and  the  principles  governing  implied  grants  had  not 
to  be  invoked. 

Second :  as  to  Maclean's  right  by  prescription. 
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It  is  clear  upon  the  evidence  that  the  way  in  question  Judgment, 
has  been  actually  used  in  connection  with  No.  9  ever  since    Master  of 
the  death  of  Mr.  James  Ross  in  May,  1874,  being  a  period  Titles, 
of  over  twenty-one  years,  and  Mr.  Middieton,  upon  Mr. 
Maclean's  behalf,  contended  that,  although  part  of  this 
time  Fleming  was  owner  of  the  servient  premises,  this  was 
immaterial,  because  he  must  be  taken  to  have  used  the 
way  during  this  time  on  behalf  of  his  landlord,  as  a  right 
appurtenant  to  the  dominant  premises,  and  not  by  virtue 
of  the  ownership  of  the  servient  premises.    I  do  not  see 
how  it  is  possible,  in  view  of  the  authorities,  to  give  effect 
to  this  contention.    I  have  referred  to  a  very  great  num- 
ber, but  the  leading  cases  on  the  subject  are  the  follow- 
ing :— 

[Reference  to  and  quotations  from  Onley  v.  Gardiner, 
4  M.  &  W.  496  (1838) ;  Harhidge  v.  Warwick,  3  Ex.  552 
(1849) ;  Winship  v.  Hudspeth..  10  Ex.  5  (1854)  ;  Battishill 
V.  Reed,  18  C.  B.  696  (1856).] 

These  cases,  which,  ever  since  their  decision,  until  Lord 
Hatherley  used  the  language  hereafter  referred  to  in  Lady- 
man  V.  Grave,  L.  R.  6  Ch.  763,  had  been  recognized  as 
law,  seemed  clearly  to  establish  that  the  time  during  which 
dominant  and  servient  premises  are  held  in  unity  of  pos- 
session is  not  computed  in  making  up  the  statutory  period, 
and  also  that  such  unity  put  an  end  to  the  running  of  the 
statute  altogether,  as  during  that  period  the  right  is  not 
enjoyed  as  an  easement.  It  had  also  been  settled  as  the 
proper  interpretation  of  the  statute  that  the  twenty  years 
required  to  make  up  the  statutory  period  w^as  the  twenty 
years  next  before  the  action  wherein  the  claim  is  brought 
in  question,  so  that  an  interruption  or  a  cessation  of  user 
which  excludes  an  inference  of  actual  enjoyment  as  of 
right,  at  the  beginning,  middle,  or  end  of  the  period,  is 
fatal  to  the  running  of  the  statute  :  Wright  v.  Williams, 
1  M.  &  W.  77  (1836) ;  Richards  v.  Fry,  7  A.  &  E.  698  (1838) ; 
Ward  V.  Robins,  15  M.  &  W.  237  (1846) ;  Hollins  v.  Verney, 
13  Q.  B.  D.  at  p.  314  (1884). 

In  all  the  cases  I  have  seen  where  the  question  of  unity 
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Judgment.  Qf  possession  has  been  raised,  the  union  lasted  for  consider- 
Masterof  ably  more  than  a  year,  so  that  the  application  of  the  4th 
Titles.  section  of  the  English  Act  (sec.  37  of  our  Act)  to  such  a 
case  was  not  raised. 

One  would  naturally  suppose  that,  since  an  actual  ob- 
struction for  less  than  a  year  does  not  stop  the  running 
of  the  statute,  unity  of  possession  for  less  than  a  year  (in 
cases  where  there  has  not  been  a  merger)  ought  not  to  have 
this  effect ;  but,  since  such  a  unity  is  held  to  be  a  cesser 
of  the  enjoyment  as  an  easement,  it  must  break  the  conti- 
nuity unless  this  is  saved  by  sec.  37.  This,  of  course, 
must  depend  upon  whether  or  not  it  is  an  interruption 
within  the  meaning  of  that  section.  Judicial  opinion 
seems  to  me  adverse  to  this  view,  reasonable  as  it  would 
at  first  sight  appear,  and  seems  to  establish  that  "  inter- 
ruption "  in  this  section  means  some  positive  adverse 
obstruction,  and  not  a  break  in  the  use. 

[Reference  to  Onley  v.  Gardiner,  4  M.  &  W.  at  p.  497 
(1838) ;  Flight  v.  Thomas,  11  A.  &  E.  688  (1840)  ;  Carr  v. 
Foster,  3  Q.  B.  581  (1842) ;  Harhidge  v.  Warwick,  3  Ex. 
552  (1849)  ;  Ladyman  v.  Grave,  L.  K  6  Ch.  763  (1871)  ; 
Hollins  V.  Verney,  13  Q.  B.  D.  304  (1884).] 

In  view  of  the  principles  established  by  these  cases,  I 
would  have  felt  no  difficulty  in  deciding  this  case  were  it 
not  for  the  language  used  by  Lord  Chaucellor  Hatherley 
in  Ladyman  v.  Grave,  L.  R.  6  Ch.  at  p.  768,  which 
seems  entirely  inconsistent  with  them.  He  says :  "  The 
accruing  right  to  the  easement  is  suspended,  but  only  sus- 
pended, during  the  union  of  the  possession.  So  that  if  it 
had  been  shewn  that  the  enjoyment  had  lasted  for  fifteen 
years  and  upwards,  and  then  there  had  been  an  interrup- 
tion by  unity  of  possession,  and  then  the  enjoyment  had 
lasted  for  five  years  more  without  the  unity  of  possession, 
in  such  a  case  an  enjoyment  for  twenty  years  could  have 
been  pleaded.  The  interruption  (if  such  it  may  be  called) 
by  the  unity  of  possession  is  not  an  interruption  in  the 
sense  indicated  by  the  statute,  which  means  an  adverse 
interruption." 
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I  have  not  been  able  to  find  any  case  where  this  state-  Judgment, 
ment  of  the  Lord  Chancellor  is  recognized  as  a  correct  Master  of 
exposition  of  the  law.  Titles. 

[Reference  to  Gale  upon  Easements,  6th  ed.,  p.  163,  note 
(/) ;  Goddard  on  Easements,  4th  ed.,  p.  242 ;  Herbert  on 
Prescription  (1891),  p.  41.] 

The  principle  laid  down  by  Lord  Hatherley  in  the  lan- 
guage cited  was  in  no  way  requisite  for  the  decision  of 
Ladyman  v.  Grave. 

I  think  I  am  bound  to  follow  the  decided  cases,  notwith- 
standing the  dictum  of  so  eminent  an  authority  as  Lord 
Hatherley. 

[Reference  to  Hollins  v.  Vevney,  18  Q.  B.  D.  at  pp.  307, 
313.] 

I  have  seen  no  case  in  which  any  distinction  is  made  as 
to  the  effect  of  unity  of  possession,  where  the  dominant 
tenement  is  held  by  a  tenant  who  during  his  tenancy 
acquires  possession  of  the  servient  tenement,  and  the  con- 
verse. Ladyman  v.  Grave  was  in  that  respect  similar  to 
the  present  case,  as  there  the  tenant  of  the  dominant  tene- 
ment, during  his  tenancy,  acquired  possession  of  the  ser- 
vient tenement.  Stuart,  V.-C,  in  the  judgment  which 
was  reversed  by  Lord  Hatherley,  suggested  that  this  might 
make  a  difficulty,  but  Lord  Hatherley  points  out  very 
clearly  that  the  landlord  has  no  right  of  any  sort  or  de- 
scription anterior  to  the  lapse  of  twenty  years. 

As  the  authorities  at  present  stand,  I  am  bound  to 
decide  adversely  to  the  claim  made  by  Maclean. 

Maclean's  appeal  from  this  decision  was  argued  before 
a  Divisional  Court  composed  of  Meredith,  C.  J.,  and  Rose 
and  MacMahon,  JJ.,  on  the  10th  February,  1896. 

Shepley,  Q.  C,  for  the  appellant. 

W.  Mortimer  Clark,  Q.  C,  for  David  B.  Cockburn,  the 
respondent. 

The  arguments  of  counsel  and  the  cases  cited  arc  refer- 
red to  in  the  principal  judgment. 
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Judgment.  February  29,  1896.    Meredith,  C.  J.  :— 

Meredith, 

C.J..  J  agree  with  the  Master  of  Titles  that  a  right  of  way 

over  the  locus  in  quo  did  not  pass  by  implication  of  law  to 
the  devisee  Frederick  Ross,  by  the  will  of  his  father. 

Assuming  the  right  of  way  in  question  to  have  been  one 
of  an  apparent  and  continuous  character,  which  would, 
according  to  the  case  of  Phillips  v.  Loiv,  [1892]  1  Ch.  47, 
have  passed  to  Frederick  by  implication  of  law  if  the  devise 
to  him  had  been  of  the  whole  of  house  No.  9,  I  am  unable 
to  see  how  that  result  can  follow  in  this  case,  having  regard 
to  the  manner  in  which  the  testator  has  disposed  of  his 
property  by  the  will. 

The  reason  why  such  a  right  is  held  to  pass  is  that  it  is 
either  essential  to  the  enjoyment  of  the  tenement  in  con- 
nection with  which  it  is  used,  or,  if  not  essential,  that  the 
tenement  is  so  constructed  as  that  parts  of  it  involve  a 
necessary  dependence,  in  order  to  its  enjoyment  in  the 
state  in  which  it  is  when  devised,  upon  the  adjoining 
tenement,  and,  therefore,  is  presumed  to  be  intended  to 
pass  with  the  tenement  when  devised. 

Such  a  presumption  cannot,  as  it  appears  to  me,  arise, 
but  is  negatived,  where,  as  here,  the  testator  draws  the  divi- 
ding line  between  the  two  adjoining  parts  of  the  property 
which  he  devises,  so  that  part  only  of  a  house  which  is  so 
dependent  forms  the  subject  of  one  devise,  and  the  remain- 
der of  it,  together  with  the  adjoining  property  of  the 
testator,  the  subject  of  the  other,  and  the  locus  over  which 
the  right  of  way  is  claimed  is  included  in  the  latter,  and 
does  not  touch  the  land  which  is  the  subject  of  the  former 
devise. 

That  division  of  the  property  demonstrates  that  the 
testator  did  not  intend  that  the  subjects  of  his  two  devises 
should  be  enjoyed  in  the  condition  in  which  they  were, 
but  that  they  should  be  enjoyed  by  his  devisees  under  new 
conditions,  with  which  the  maintenance  of  the  way  as  it 
had  been  before  used  is,  I  think,  entii-ely  inconsistent. 

The  first  ground  upon  which  the  appellant's  claim  was 
rested  therefore  fails. 
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As  far  as  . the  case  depends  upon  the  second  ground  Judgment, 
upon  which  it  is  sought  to  be  maintained,  that  of  a  Meredith, 
right  to  the  way  as  an  easement  acquired  by  prescrip-  ^-J* 
tion  under  the  provisions  of  R.  S.  0.  ch.  Ill,  sec.  35, 
the  question  turns  upon  whether  the  fact  that  Fleming 
from  the  1st  March,  1884,  until  the  month  of  June  follow- 
ing, while  occupying  house  No.  9,  the  alleged  dominant 
tenement,  as  tenant  of  Frederick  Ross,  was  also  the  owner 
in  fee  of  house  No.  13,  the  alleged  servient  tenement,  pre- 
"cludes  the  appellant  from  relying  upon  an  enjoyment  of  the 
way  which  would  otherwise  (apart  from  a  question  not 
apparently  argued  before  the  Master,  to  which  I  shall  refer 
later  on)  be  sufficient  to  prevent  his  claim  being  defeated  or 
destroyed,  that  enjoyment  having  continued  for  upwards 
of  twenty  years. 

The  Master  has  held  that  it  does  ;  his  opinion  being  that 
the  combined  effect  of  sees.  35,  37,  and  38,  according  to 
the  interpretation  by  judicial  decision  of  .the  corres- 
ponding sections  of  the  English  Act  [2  &  3  Wm.  IV.  ch. 
71,  sees.  2,  4,  and  5],  is  to  render  it  necessary  that  the 
twenty  years'  enjoyment,  to  be  effectual  for  the  purposes  of 
sec.  35,  should  be  an  enjoyment  of  the  easement  as  such, 
continuous  and  under  a  claim  of  right,  and  the  period  of  it 
be  that  next  preceding  some  action  wherein  the  claim  is 
brought  in  question,  that  being  assumed  to  be,  in  this  case, 
the  proceedings  wdiich  have  resulted  in  this  appeal. 

The  reasons  for  that,  opinion  are  given  by  the  learned 
Master  in  a  careful  statement  prepared  by  him,  in  which 
the  authorities  are  considered  with  the  result  I  have  men- 
tioned. 

It  is  clearly  settled  law  that  where  there  is  a  union  of 
seizin  of  the  dominant  and  servient  tenements,  easements 
are  thereby  extinguished,  if  the  estates  in  the  two  tene- 
ments be  of  an  equally  "high  and  perdurable"  character, 
but  where  that  is  not  the  case,  there  is  not  an  extinguish- 
ment, and  the  easement  is  merely  suspended  during  the 
unity,  and  revives  upon  a  severance  of  the  tenements 
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Judgment,   afterwards  taking  place  :  Gale  on  Easements,  6th  ed.,  p. 

Meredith,   502  et  seq.  ;  and  cases  cited  in  note  (h)  to  p.  508. 

That  the  twenty  years'  enjoyment  for  the  purposes  of 
sec.  35  must  be  of  the  (casement  as  such  and  of  right, 
was  stated  by  the  Court  in  Bright  v.  Walker,  I  C.  M.  &  R. 
211  (1884),  and  was  affirmed  in  Monmouthshire  Canal  Co. 
V.  Harford,  ih.  614 ;  TicJde  v.  Brown,  4  A.  &  E.  369  (1836) ; 
Beasley  v.  Clarke,  2  Bing.  N.  C.  705  (1886)  ;  Onley  v.  Gar- 
diner, 4  M.  &  W.  496  (1838) ;  Battishill  v.  Reed,  18  C.  B. 
696  (1856). 

It  was,  however,  contended  by  Mr.  Shepley  that,  as  the 
unity  of  possession,  if  it  existed  in  this  case,  continued 
only  from  the  1st  March  to  the  following  June,  the  appel- 
lant was  entitled  to  add  the  period  of  enjoyment  prior  to 
the  1st  March  to  that  subsequent  to  June,  and  that  to- 
gether these  periods  made  up  the  twenty  years  required 
by  sec.  35  ;  and  in  support  of  his  contention  he  cited,  and 
relied  on  Ladyman  v.  Grave,  L.  R.  6  Ch.  763  (1871),  where 
Lord  Hatherley,  then  Lord  Chancellor,  according  to  that 
report  of  the  case,  gave  expression  to  an  opinion  that  what 
is  contended  for  may  be  done.  Though  it  may  be  doubted 
whether  the  opinion  attributed  to  Lord  Hatherley  was 
really  expressed  by  him  :  see  the  reports  of  the  case  in 
25  L.  T.  N.  S.  52  ;  19  W.  R  863  :  it  was,  as  is  pointed 
out  by  some  of  the  text  writers,  an  ohiter  dictum,  and  was 
expressed  without  a  full  argument  of  or  citation  of  the 
authorities  bearing  upon  the  question  with  which  it  dealt. 

The  previously  decided  cases  certainly  run  counter  to  it, 
and  appear  to  establish  two  propositions  which  are  incon- 
sistent with  it. 

The  first  of  these  propositions  I  have  already  referred 
to — that  the  enjoyment  must  be  of  the  easement  as  such 
and  of  right,  and  that  there  can  be  no  such  enjoyment 
while  the  unity  of  possession  exists,  and  to  that  Lord  Hath- 
erley himself  agrees  :  p.  767. 

The  second  proposition  is  that  the  twenty  years'  enjoy- 
ment required  by  sec.  35  must  be  continuous,  and  must  also 
be  those  next  preceding  the  action  in  which  the  right  is 
brought  in  question. 
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Section  37  (sec.  4  of  the  English  Act)  requires  that  Judgment, 
the  period  of  years   mentioned  in  the  three  preceding  Meredith, 
sections  be  the  period  next  before  some  action.    Surely  ^-J- 
that  means  the  whole  period  and  excludes  two  periods,  one 
of  which,  being  less  than  twenty  years,  is  next  before,  and 
the  other,  which  is  required  to  make  up  the  full  twenty 
years,  is  separated  from  it  by  another  period,  the  length  of 
which  is  measured  by  the  duration  of  the  unity  of  posses- 
sion, which  happens  in  this  case  to  be  but  a  few  months, 
but  which,  if  the  method  of  reckoning  contended  for- be 
allowed,  may  be  greater  even  than  the  whole  of  the  requi- 
site statutory  period. 

The  cases  prior  to  Ladyman  v.  Grave  which,  in  my 
view,  establish  the  second  proposition,  I  will  now  briefly 
refer  to. 

Onley  v.  Gardiner,  supra,  decided  in  1838,  in  which 
Baron  Parke,  delivering  the  judgment  of  the  Court,  said  : 
"We  are  all  clearly  of  opinion,  that  in  order  to  entitle  the 
defendant  to  the  benefit  of  the  statutory  plea,  it  must  be 
an  enjoyment  of  the  easement  as  such,  and  as  of  right,  for  a 
continuous  period  of  twenty  years-  next  before  the  suit :  " 
pp.  499,  500.  And  again  :  "  No  such  absurdity  or  inconsis- 
tency would  follow  from  this  construction ;  on  the  con- 
trary, to  hold  that  the  words  might  be  satisfied  by  an 
enjoyment  for  different  intervals,  which  added  together 
would  be  twenty  years,  the  last  continuing  up  to  the  com- 
mencement of  the  suit,  would  be  to  let  in  a  great  number 
of  cases  in  which  the  presumption  of  a  grant  never  could 
have  existed  before  the  statute."  And  again  :  "  A  similar 
reason  applies  to  intervals  of  unity  of  possession,  during 
which  there  is  no  one  who  could  complain  of  the  user  of 
the  road."  And  further  on  (pp.  500-1)  he  said  :  "  It  appears 
to  us,  therefore,  that  according  to  the  words  and  meaning 
of  the  Act,  the  enjoyment  of  the  easement  must  be  con- 
tinuous." 

Ticlde  V.  Broiun,  supra,  where  the  necessit}^  of  the 
continuity  of  the  period  of  enjoyment  is  recognized  :  p. 
384. 
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Judgment.  Battishill  V.  Beed,  supra.  The  plaintiff  in  that  case 
Meredith,  had  enjoyed  the  way,  the  right  to  which  was  in  question, 
^  without  interruption  from  1800  to  1855,  when  the  action 
was  brought ;  but  it  was  held  that  his  claim  to  it  under  the 
statute  was  defeated  by  a  unity  of  possession  from  1848  to 
1853,  the  same  tenant  having  occupied  both  premises  dur- 
ing tliat  period.  Mr.  Justice  Crowder  at  the  trial  had 
ruled  that  the  fact  of  the  unity  of  possession  for  part  of 
the  time  prevented  the  application  of  the  statute  ;  and  in 
ref usin<>'  a  rule  nisi  for  a  new  trial,  moved  for  on  the  o^round 
that  this  ruling  was  OToneous,  Jervis,  C.  J.,  said:  "The 
statute  contemplates  a  continuous  enjoyment  of  the  ease- 
ment claimed,  as  oi'  right,  for  twenty  (or  forty)  years  next 
before  the  commencement  of  the  suit,  without  interruption 
acquiesced  in  for  a  year.  In  the  present  case,  there  was 
an  interval  of  ten  years,  when  there  was  no  user  at  all.  In 
computing  the  period,  that  interval  cannot  be  cut  out.  In 
other  parts  of  the  statute  provision  is  made  for  the  exclu- 
sion of  certain  periods  from  the  computation :  but,  under 
sees.  2  and  4,  the  user  must  be  continuous  and  ending  next 
before  the  commencement  of  the  action  or  suit : "  p.  705. 
And  Mr.  Justice  Cresswell  said,  at  p.  706  :  "The  statute 
requires  a  forty  years'  continuous  user,  and  forty  years  next 
before  the  commencement  of  the  suit.  Here  there  was  an 
interval  during  the  forty  years  next  before  the  commence- 
ment of  the  action  when  there  was  no  user  as  of  right." 

Parker  v.  Mitchell,  11  A.  &  E.  788  (1840).  In  this  case 
the  defendant  gave  evidence  of  user  from  a  period  of  fifty 
years  before  the  commencement  of  the  suit,  and  from  that 
onwards  till  within  four  or  live  years  of  the  bringing  of 
the  action,  but  not  of  user  during  these  latter  years. 
Mr.  Justice  Coleridge  at  the  trial  directed  the  jury  to 
find  for  the  plaintiff  on  a  plea  of  forty  or  twenty  years* 
user  under  the  statute,  and  the  jury  so  found.  The  Court 
en  banc  refused  to  disturb  the  verdict,  holding  that  the 
direction  of  the  Judge  w^as  right. 

Lotue  V.  Carpenter,  6  Ex.  825  (1851),  in  which  the  Court 
approved  of  and  followed  Parker  v.  Mitchell. 
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See  also  Outram  v.  Maude,  17  Ch.  D.  at  p.  405  (1881).  Judgment. 

There  are  other  cases  besides  those  which  I  have  dealt  Meredith, 
with  which  go  to  sustain  the  second  proposition,  but  it  is, 
I  think,  unnecessary  to  refer  to  them. 

In  HoUins  v.  Verney,  13  Q.  B.  D.  304  (1884),  the  Court 
of  Appeal  had  to  consider  the  meaning  of  the  expression 
"  enjoyment  for  the  full  period  of  twenty  years,"  used  in 
sec.  2  of  the  English  Act ;  and  Lord  Justice  Lindley,  in 
delivering  the  judgment  of  the  Court,  referred  to  and  con- 
sidered many  of  the  cases,  including  all  of  those  to  which 
I  have  referred,  and  reached  the  conclusion  that  it  is  diffi- 
cult, if  not  impossible,  to  enunciate  a  principle  which  will 
reconcile  all  the  decisions,  and  still  more  all  the  dicta  to 
be  found  in  them:  p.  315:  and  at  p.  309  he  says:  "  The 
truth  is  that  the  question  whether  in  any  particular  case 
a  right  of  way  has,  or  has  not,  been  actually  enjoyed  for 
the  full  period  of  twenty  years,  appears  to  be  left  by  the 
Act  to  be  treated  as  a  question  of  fact  to  be  decided  by  a 
jury,  unless  the  Court  sees  that  having  regard  to  sec.  6  and 
the  other  provisions  of  the  statute  there  is  no  evidence 
on  which  the  jury  can  properly  find  such  enjoyment." 

Mr.  Shepley  relied  very  much  on  this  language  of  the 
Lord  Justice,  and  argued  that  a  jury  might  properly,  on 
the  evidence  in  this  case,  be  left  to  find  whether  the  enjoy- 
ment had  been  continuous  for  the  full  period  of  twenty 
years  next  before  action. 

Some  ground  for  that  contention  is  certainly  to  be  found 
in  the  reference  to  the  case  of  Carr  v.  Foster,  3  Q.  B.  581 
(1842),  as  to  which  it  is  said  :  At  the  same  time  it  is 
difficult  to  reconcile  this  case  with  Parker  y.  Mitchell,  audi 
with  those  cases  already  referred  to  in  which  it  has 
been  held  that  a  way  actually  used  for  twenty  years 
before  action  has  not  been  enjoyed  for  those  twenty  ^'-ears 
as  of  right,  if  for  any  part  of  that  period  the  dominant 
and  servient  tenements  have  been  occupied  together.  In 
the  one  case  there  has  been  a  total  cessation  of  user  for  a 
time,  and  in  the  other  there  has  been  no  cessaticm  of  user 
at  all,  but  only  a  cessation  of  the  user  as  of  right.  Why 
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Judgment  a  temporary  cessation  of  user  as  of  right  should  be  more 
Meredith,  fatal  to  the  acquisition  of  the  right  than  a  total  temporary 
^•J-  cessation,  it  is  not  easy  to  see  :"  pp.  312-3.  But,  as  it  appears 
to  me,  the  Lord  Justice  himself  furnishes  the  answer  :  at 
p.  311  he  says  that  the  non-user  must  be  ''capable  of 
explanation  consistently  with  continued  actual  enjoy- 
ment as  of  right:"  and  at  p.  314  :  "  The  total  absence  of 
user  for  any  year  of  the  statutory  period  will  be  fatal, 
unless  explained  in  such  a  way  as  to  warrant  the  inference 
of  continual  actual  enjoyment  notwithstanding  such 
temporary  non-user."  Such  an  explanation,  as  is  pointed 
out,  w^as  given  in  Carr  v.  i^os^er— where  the  absence  of 
actual  user  for  two  years  was  explained  by  the  fact  that  the 
person  claiming  the  right  of  common  of  pasture  in  ques- 
tion there,  had  during  that  period  no  commonable  beasts — 
and  in  the  other  cases  which  are  referred  to  or  put  by  way 
of  illustration  in  the  opinion  of  the  Lord  Justice  ;  but  in 
the  case  of  unity  of  possession  there  can  be  no  such  ex- 
planation given  or  inference  drawn,  because  the  user,  to  be 
of  any  avail,  must  be  of  the  easement  as  such  and  as  of 
,  right,  which  it  cannot  be  while  the  unity  exists  ;  what  is 
then  done  being  so  done  by  the  occupier  in  the  exercise  of 
his  right  in  the  soil  itself,  and  not  in  the  enjoyment  of  any 
right  in  the  nature  of  an  easement  over  it. 

The  cases  cited  to  Lord  Hatherley  in  Ladyman  v.  Grave 
in  support  of  the  contention  that  the  two  periods  of  enjoy- 
ment might  be  added  together  to  make  up  the  statutory 
period  of  twenty  years,  were  Clayton  v.  Corby,  2  Q.  B.  813 
(1842),  and  Pye  v.  Mumford,  11  Q.  B.  666  (1848). 

In  Clayton  v.  Corby  the  defendant  claimed  by  prescrip- 
tion under  the  statute,  and  it  was  held  that  the  thirty 
years'  enjoyment  required  by  sec.  1  might  be  proved 
by  shewing  that  the  party  claiming  had  enjoyed  for  sev- 
eral periods  amounting  together  to  thirty  3'ears,  and  that 
during  the  whole  time  between  such  periods,  and  between 
the  last  of  them  and  the  action  (if  such  intervened),  the 
estate  over  which  the  right  had  been  exercised  was  in  the 
hands  of  a  tenant  for  lite. 
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That  decision  depended  on  the  provisions  of  sec.  7  (sec.  Judgment. 
40  of  our  Act),  which  provides  that  "the  time  during  which  Meredith, 
any  person  otherwise  capable  of  resisting  any  claim  *  * 
is  *  *  tenant  for  life  *  *  shall  be  excluded  in 
the  computation  of  the  period  in  the  said  sections  men- 
tioned, except  only  in  cases  where  the  right  or  claim  is 
thereby  declared  to  be  absolute  and  indefeasible."  And 
the  Court  likened  the  case  to  the  provision  that  a  writ  of 
capias  ad  satisfaciendum  must  lie  in  the  office,  in  order  to 
fix  the  bail,  the  last  four  days  before  the  return,  exclusive  of 
Sunday  ;  and  said  that  if  the  plaintiff's  construction  of 
the  words  of  the  Act,  which  was  that  if  there  should  be  a 
tenancy  for  life  during  any  part  of  the  thirty  years,  the , 
term  of  that  tenancy  was  to  be  excluded,  and  the  thirty 
years  could  not  be  computed  at  all,  was  right,  it  would,  by 
parity  of  reasoning,  be  impossible  to  fix  bail  when  a  Sun- 
day was  one  of  the  actual  four  days  before  the  return  of 
the  writ. 

That  case  is  manifestly  no  authority  to  support  Lord 
Hatherley's  dictum,  for  the  construction  placed  upon  the 
section  depended,  as  I  have  said,  upon  the  provisions  of 
sec.  7,  which  excluded  from  the  computation  of  the 
thirty  years  the  period  during  which  |he  tenancy  for  life 
existed  ;  and  there  is  no  such  provision  as  to  a  suspension 
of  an  easement  arising  from  unity  of  possession. 

It  will  be  observed  that  the  reasoning  of  the  Court  to 
which  I  have  referred  indicates  that  in  its  view  the  period 
of  thirty  years,  to  be  effectual  for  the  purposes  of  the  stat- 
ute, must  be  a  continuous  one. 

Pye  V.  Mumford.,  11  Q.  B.  666,  decided  only  that  where 
to  a  declaration  in  trespass  the  defendant  pleaded  enjoy- 
ment as  of  right  for  thirty  years  next  before  the  commence- 
ment of  the  action,  and  the  plaintifl^  simply  traversed  such 
enjoyment,  he  could  not  support  the  traverse  by  proof  that, 
though  there  was  that  enjoyment,  yet,  for  a  period  of  time, 
without  including  which  there  would  not  be  a  thii-t}^ 
j^ears'  enjoyment,  there  was  a  tenant  for  life  of  the  locus 
in  quo. 
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Judgment.  Shepley  also  refej-red  to  and  relied  on  Simper  v. 

Meredith,  Foley,  2  J.  &  H.  555  (1862),  a  decision  of  Lord  Hatherley 
when  Vice-Chancellor ;  but  that  was  the  case  of  an  ease- 
ment of  light,  to  which  sec.  2  has  been  held  not  to  apply, 
but  which  is  governed  by  the  provisions  of  sec.  3,  which, 
although  a  contrary  opinion  was  expressed  in  Harhidge  v. 
Wm^wick,  3  Ex.  552  (1849),  it  is  now  settled,  does  not 
require  that  the  enjoyment  be  "  of  right : "  Iruscott  v. 
Merchant  Tailors'  Go.,  11  Ex.  855  (1856)  ;  Frevjen  v.  P/iil- 
ipj)s,  11  C  B.  N.  S.  449  (1861) ;  Tapling  v.  Jones,  11  H.  L. 
C.  290  (1865) ;  Mitchell  v.  Cantrill,  37  Ch.  D.  56  (1887); 
Perry  V.  Fames,  [1891]  1  Ch.  658;  Rohson  w .  Edwards, 
[1893]  2  Ch.  146  ;  Wheaton  v.  Maple,  [1893]  3  Ch.  48. 

In  these  cases  the  exceptional  position  of  easements  of 
light  under  the  statute  and  the  difference  between  sees. 
2  and  3  are  pointed  out. 

Ladyman  v.  Grave,  I  may  here  observe,  was  also  a  case 
in  which  an  easement  of  light  was  claimed. 

I  am  of  opinion,  therefore,  that,  notwithstanding  the 
great  weight  which  must  be  given  to  any  expression  of 
judicial  opinion  by  Lord  Hatherley,  I  am  bound  to  follow 
the  decided  cases  to  which  I  have  referred,  and  which 
seem  to  me  to  correctly  interpret  the  language  used  by  the 
Legislature  in  the  enactment  with  which  they  dealt. 

As  was  said  by  Lord  Blackburn  in  Dalton  v,  Angus, 
6  App.  Cas.  at  p.  815  (1881),  the  Prescription  Act  leaves 
untouched  the  right  to  claim  title  to  an  easement  by  any 
of  the  modes  bv  which  such  a  rio-ht  mioht  have  been 
established  before  the  Act  was  passed,  except  as  affected 
by  sec.  6,  and  permits  the  claim  under  the  statute, 
except  where  the  right  is  made  absolute  and  indefeasible, 
to  be  defeated  in  any  way  by  which  it  was  then  liable  to 
be  defeated,  except  that  it  cannot  be  defeated  or  destroyed 
by  shewing  only  that  the  right  was  first  enjoj-ed  at  some 
time  prior  to  the  prescribed  statutory  period. 

See  also  Aynsley  v.  Glover,  L.  R  10  Ch.  283  (1875). 

The  right  given  by  the  statute,  it  will  also  be  observed, 
differs  from  the  right  which  existed  at  common  law,  in 
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that  the  enjoyment  is  required  to  be  for  the  prescribed  Judgment, 
period  next  before  some  action  in  which  the  right  is  Meredith, 
brought  in  question,  while  at  common  law  the  enjoyment 
was  not  required  to  be  for  a  period  next  before  such  an 
action,  and  it  follows  from  this  that  when  the  right  is 
claimed  under  the  statute,  however  long  the  period  of 
enjoyment  may  have  been,  it  is  still  inchoate  until  the 
right  is  brought  in  question  in  some  action  ;  and  that  if 
the  right  be  claimed,  as  it  still  may  be.  apart  from  the 
statute,  and  a  sufficient  enjoyment  of  it  has  been  had  to 
justify  the  presumption  that  it  had  a  legal  origin  being 
made,  a  suspension  of  the  right  by  reason  of  unity  of  pos- 
session would  not  affect  it,  and  non-user  not  amounting  to 
abandonment  not  destroy  it. 

Some  of  the  cases  relied  on  by  Mr.  Shepley  are  to  be 
explained,  I  think,  as  applying  to  rights  so  claimed. 

So,  too,  I  apprehend,  if  the  right  under  the  statute  had 
become  complete  by  reason  of  its  having  been  established 
in  some  action  in  which  it  was  brought  in  question,  the 
same  considerations  would  apply  to  it,  and  the  same  result 
would  follow. 

I  am  by  no  means  satisfied  that,  but  for  the  difficulty  I 
shall  afterwards  refer  to,  the  appellant  might  not,  even 
though  his  claim  under  the  statute  cannot  be  sustained, 
support  it  by  the  application  of  "  the  doctrine  of  lost 
grant." 

It  was  practically  settled  by  Dalton  v.  Angus,  6  App. 
Cas.  740,  that  where  twenty  years'  open  and  uninterrupted 
user  is  proved,  a  jury  may  and  ought  to  presume  the  exist 
ence  of  a  lost  grant,  if,  as  said  by  Mr.  Justice  Field,  at  p, 
762,  there  be  no  evidence  in  denial,  explanation,  or  modifi- 
cation of  the  actual  enjoyment,  and  that  this  presumption 
cannot  be  displaced  by  merely  shewing  that  no  grant  was 
in  fact  made,  though  it  is  rebutted  if  there  be  an  incapa- 
city to  grant  the  easement,  extending  over  the  whole  period 
in  the  course  of  which  the  right  (it  granted  at  all)  must 
have  been  granted  :  Gale  on  Easements,  6th  ed.,  p.  174. 

An  early  instance  of  the  application  of  this  doctrine  is 
60 — VOL.  xxvir.  O.K. 
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Judgment,  to  be  found  in  the  case  of  Gamiohell  v.  }Vilson,  8  East  294 
Meredith,  (1803),  where  the  grant  was  presumed  after  an  enjoy- 
ment  of  twenty-five  years,  which  was,  except  for  a  period 
of  a  year  or  two,  which  happ'ened  eighteen  or  nineteen 
years  before  action,  w4ien  there  was  a  union  of  occupation 
of  the  plaintiff 's  and  defendant's  closes  (in  which  respect  the 
case  is  not  unlike  the  present  one),  an  adverse  user.  See 
also  Timmons  v.  Heiuitt,  22  L.  R.  Ir.  G27  (1888) ;  Bass  v. 
Gregory,  25  Q.  B.  D.  481  (1890). 

I  doubt  also  whether,  if  it  w^ere  not  for  the  difficulty 
referred  to  as  being  in  the  way  of  the  appellant,  it  would 
not  be  open  to  him  to  successfully  contend  that  the  respon- 
dent cannot  set  up  that  the  user  of  the  way  during  the 
period  for  which  he  occupied  house  No.  9,  after  he  became 
the  owner  of  house  No.  13,  was  a  user  of  his  own  soil. 
It  appears  to  me  that  there  is  strong  ground  for  contend- 
ing that  he  is,  by  reason  of  his  tenancy,  estopped  from 
asserting  that  his  possef^sion  of  the  land  of  which  he  was 
tenant,  and  his  user  of  the  way  which  was  enjoyed  in  con- 
nection with  it,  were  other  than  a  possession  and  user  by 
him  as  tenant  of  them. 

It  is,  however,  I  think,  impossible  for  the  appellant  to 
succeed  in  his  claim  to  the  right  of  way,  either  under  or 
apart  from  the  statute,  for  a  reason  which  does  not  appear 
to  have  been  urged  before  the  Master.  The  position  of 
matters,  I  take  it,  after  the  death  of  the  testator,  was  this. 
That  part  of  lot  No.  5  which  lay  to  the  east  of  the  way 
claimed,  and  was  bounded  on  the  west  by  the  west  wall  of 
house  No.  9,  and  the  fence  which  had  formed  the  division 
fence  between  the  two  tenements  during:  the  testator's 
lifetime,  must  have  constituted,  as  to  the  sight  of  way 
claimed,  the  dominant  tenement,  and  the  residue  of  lot  No. 
5,  the  servient  tenement.  The  interposition  between  the 
locus  of  the  wa}^  and  lot  No.  4,  of  part  of  lot  No.  5,  which 
was  devised  to  William,  prevents  the  way  being  treated  as 
a  way  to  lot  No.  4.  The  land  over  which  the  way  had  been 
previously  enjoyed  did  not  extend  beyond  the  gate  which 
formed  the  means  of  entrance  to  the  land  on  which  house 
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No.  9  was  built,  and,  after  passing  through  the  gate,  the  Judgment, 
passer  through  entered  upon  that  land,  not  in  the  exercise  Meredith, 
of  any  right  of  way  over  it,  but  upon  it  as  land  in  the  exclu-  J- 
sive  occupation  of  the  tenant  of  the  premises,  and  while 
Frederick  and  his  tenants  were  in  possession  of  the  part 
of  lot  No.  5  devised  to  William,  though  having  no  title  to 
it,  the  way  must  for  the  like  reason  be  treated  only  as  a 
way  'to  that  part  of  the  land.  If  this  be  so,  there  was 
unity  of  seizin  of  the  alleged  dominant  and  servient  tene- 
ments in  William,  and  of  each  in  fee,  and  no  easement  could 
exist  while  that  unity  continued  :  Gale  on  Easements,  6th 
ed.,  p.  504,  and  cases  there  cited  in  note  (d) ;  and,  therefore, 
the  enjoyment  of  right  began  w^hen,  by  the  efiect  of  the  Stat- 
ute of  Limitations,  William's  title  to  the  part  of  lot  No. 
5  occupied  with  house  No.  9  became  extinguished,  which 
was  less  than  twenty  years  ago. 

For  these  reasons,  I  think  that  the  appellant's  right  to 
the  easement  claimed  by  him  has  not  been  established,  and 
that  the  appeal  should  be  dismissed  with  costs. 

EosE,  J. : — 

I  agree  that  a  right  of  way  did  not  pass  by  implica- 
tion, and  that  the  division  of  the  land  by  the  devise  created 
a  unity  of  possession  in  William,  as  stated  by  the  learned 
Chief  Justice,  and  that  on  these  grounds  the  appeal  must 
fail. 

It  becomes,  therefore,  unnecessary  to  discuss  the  other 
questions  raised. 

MacMahon,  J. : — 
J  agree. 

E.B.B- 
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The  Building  and  Loan  Association  v.  Poaps. 

Statute  of  Limitations — Sale  of  Land — Trustee  and  Cestui  que  Trust — 
Possession  hy  Cestui  que  T rust — Non-effective  Eight  of  Entry — 
Mortgage  hy  Trustee — Registry  Act — Priority. 

The  relationship  arising  out  of  an  agreement  for  the  sale  of  land  on  pay- 
ment of  the  purchase  money  and  the  taking  of  possession  by  the  jnir- 
chaser  is  that  of  trustee  and  cestui  que  trust,  and  as  the  former  has  no 
effective  right  of  entry,  the  Statute  of  Limitations  does  not  apply  in 
favour  of  the  possession  of  the  cestui  que  trust. 

The  principle  of  the  decision  in  Warren  v.  Murray,  [1894]  2  Q.  B.  648, 
applied. 

A  mortgagee  from  the  trustee  under  the  above  circumstances,  who  takes 
and  registers  his  mortgage  in  ignorance  that  anj^one  other  than  the 
mortgagor  is  in  occupation  of  the  land,  and  without  notice,  actual  or  con- 
structive, of  any  equitable  right  of  the  cestui  cjue  tru-^t  is  entitled  to  set 
up  the  provision  of  the  Registry  Act,  which  is^  retrospective,  and  to 
plead  it,  if  it  is  necessary  to  do  so. 

Bell  V.  WalJcer,  20  Gr.  558 ;  Grey  v.  Ball,  23  Gr.  390,  folloM  ed. 

Statement.  This  was  an  action  by  the  plaintiffs  for  the  recovery  of 
"the  commons"  between  lots  18  and  19,  in  the  8th  conces- 
sion of  the  township  of  Osnabruck,  containing  fifty  acres, 
the  plaintiffs  claiming  title  under  a  mortgage  to  them  for 
$400,  given  by  one  Jacob  J.  Poaps,  the  patentee  of  the 
Crown. 

On  behalf  of  the  defendants  it  was  claimed  that  in 
October,  1859,  an  agreement  was  come  to  between  Jacob 
and  Alfred  Poaps,  that  Alfred  should  allow  Jacob  to  get 
from  their  father  a  deed  of  twenty-five  acres,  which  the 
father  had  previously  intended  giving  to  Alfred,  and  that 
in  exchange  Jacob,  who  was  entitled  to  the  grant  from  the 
Crown  of  the  land  in  question,  should  convey  it  to  Alfred 
when  the  patent  was  obtained :  that  pursuant  to  this 
agreement,  Alfred  went  into  possession  of  the  land  in  ques- 
tion, and  with  his  family  remained  on  it  till  his  death  in 
1891. 

The  lot  was  patented  to  Jacob  on  13th  March,  1867,  who 
(the  defendants  claimed)  refused  to  convey  to  Alfred,  but 
left  him  in  possession  under  the  agreement.  Jacob  mort- 
gaged the  lot  to  the  London  and  Canadian  Investment 
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Company  in  1877,  and  this  mortgage  was  paid  by  the  Statement, 
plaintiffs  when  they  took  and  registered  their  mortgage 
in  September,  1881. 

Evidence  was  given  of  possession  by  Alfred  and  his 
family,  and  of  entries  and  acts  of  ownership  by  Jacob,  it 
being  claimed  on  behalf  of  Alfred  that  those  acts  were  done 
without  his  knowledge  or  consent.  It  was  proved  that 
Jacob  in  October,  1885,  had  made  a  conveyance  of  forty- 
five  acres  of  the  lot  to  Jonas,  a  son  of  Alfred,  in  considera- 
tion of  one  dollar,  subject  to  a  mortgage  for  $200.  The 
plaintiff's  mortgage  for  $400,  was  the  only  mortgage  on 
the  lot. 

The  defendants,  the  widow  and  children  of  Alfred,  also 
claimed  title  by  possession,  and  also  claimed  that  Jacob's 
title  had  been  extinguished  by  operation  of  the  Statute 
of  Limitations  prior  to  the  mortgage  by  him  to  the  plain- 
tiffs. 

The  action  was  tried  before  Meredith,  C.  J.,  at  the  non- 
jury sittings  at  Cornwall,  on  the  10th  September,  1895. 

Allan  Cassels,  for  the  plaintiffs. 
Leitch,  Q.  C,  for  the  defendants. 

At  the  close  of  the  case,  the  learned  Judge  delivered  the 
following  judgment : 

Meredith,  C.  J. : — 

I  thiink  there  is  no  other  conclusion  I  can  come  to 
upon  the  facts  than  that  the  agreement,  substantially  as 
stated  by  Winters  and  by  the  widow,*  is  made  out.  I 
wholly  discredit  the  evidence  that  Jacob  has  given.  His 
account,  of  the  arrangement  under  which  he  got  five  acres 
in  payment  of  a  debt  of  $200  which  the  father  of  Jonas 
owed  him,  is  entirely  consistent  with  the  story  of  the  other 
side,  and  wholly  inexplicable  upon  any  theory  that  he  could 

*Tlie  evidence  of  these  witnesses  was  to  the  effect  mentioned  in  the 
statement  of  the  case. 
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Judgment,  propound.  Then  the  possession  and  improvements  that 
Meredith,  have  been  made  I  think  are  circumstances  that  make  in 
favour  of  the  story  tokl  by  Winters  and  the  widow.  I 
should  hesitate  a  good  deal,  if  the  case  depended  simply  upon 
Winter's  evidence  and  that  of  the  widow  ;  and  if  any  rea- 
sonable answer  or  explanation  had  been  given  by  J acob,  I 
should  have  hesitated  to  give  effect  to  the  evidence  of  con- 
versations taking  place  so  many  years  ago,  even  although 
there  had  been  the  possession  referred  to.  As  I  say,  in  the 
absence  of  any  explanation  of  the  act  which  Jacob  Poaps  ad- 
mits, I  must  come  to  the  conclusion,  without  doubt,  that  the 
agreement  set  up  by  the  defendants,  has  been  made  out. 
Under  that  agreement  forty-five  acres  would  become  the 
property  of  Alfred.  Then  I  find  there  has  been  such 
exclusive  possession  by  Alfred  during  the  period  of,  say 
thirty-three  years,  down  to  the  time  of  his  death,  and  bj 
his  widow  and  children  since  that,  of  this  land,  as  was  suffi- 
cient to  have  given  them  a  title  by  force  of  the  Statute  of 
Limitations.  In  the  view  I  have  taken  as  to  the  agree- 
ment, these  acts  of  cutting  and  taking  the  wood  off  the 
place,  which  undoubtedly  took  place  during  various  years, 
through  Jacob  and  his  servants,  are  immaterial.  If  Alfred 
were  simply  a  tenant  at  will,  holding  under  no  agreement, 
not  actually,  as  I  have  found  him  to  be  an  owner  of  the 
land,  then  those  entries  by  the  true  owner,  would  have 
been  sufficient  to  prevent  the  statute  running  ;  but  in  the 
view  I  take  of  the  agreement,  I  have  come  to  the  conclu- 
sion that  is  wholly  immaterial. 

The  plaintiff  is  entitled  to  succeed  as  to  the  five  acres. 

So  there  will  be  judgment  for  the  plaintiff  for  the  five 
acres,  and  there  will  be  judgment  for  the  defendants, 
declaring  their  rights  in  accordance  with  the  opinion  I 
have  just  delivered.  I  think  the  parties  having  failed  in 
part  and  succeeded  in  part,  there  should  be  no  costs. 

The  plaintiffs  appealed  to  the  Divisional  Court  of  the 
Queen's  Bench  Division,  and  the  appeal  was  argued  on 
the  19th  November,  1895,  before  Armour,  C.  J.,  and 
Falconbridge,  J. 
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Allan  Cassels,  for  the  plaintiffs.  Argument. 
Leitch,  Q.  C,  for  the  defendant. 

March  16th,  1896.    The  judgment  of  the  Court  was  deli- 
vered by 

Armour,  Q  J. — [Who,  after  setting  out  very  fully  the 
pleadings,  the  evidence  and  the  judgment  of  Chief  Justice 
Meredith,  proceeded] : 

I  should  have  had  great  difficulty  in  coming  to  the  con- 
clusion arrived  at  by  the  learned  Chief  Justice,  that  the 
agreement,  as  stated  by  Winters  and  by  the  widow,  was 
made  out ;  and  in  coming  to  the  conclusion,  which  he  must 
have  come  to,  before  he  could  have  found  that  Alfred 
Poaps  was  the  equitable  owner  of  the  land,  in  the  posi- 
tion of  a  purchaser  in  possession  who  had  paid  the  whole 
of  his  purchase  money,  that  the  agreement  was  carried 
out  by  John  Poaps  in  pursuance  of  it  conveying  the 
twenty -five  acres  of  his  land  to  Jacob  J.  Poaps. 

No  attempt  was  made  on  the  part  of  the  defendants  to 
prove  that  John  Poaps  ever  did  convey  any  twenty-five 
acres  of  his  land  to  Jacob  J.  Poaps  in  pursuance  of  this 
agreement,  and  Jacob  J.  Poaps  denied  that  he  ever  did, 
and  said  that  although  John  Poaps  had  conveyed  to  him 
two  or  three  parcels  of  land,  he  had  bought  them  from 
John  Poaps  and  paid  him  for  them. 

I  do  not  see  any  evidence  upon  which  specific  perform- 
ance of  this  alleged  ao^reement  could  be  decreed  acjainst 

Do  O 

Jacob  J.  Poaps,  nor  any  evidence  from  which  the  infer- 
ence could  reasonably  be  drawn  that  Alfred  Poaps  was 
the  equitable  owner  of  the  land  in  the  position  of  a  pur- 
'chaser  who  had  paid  the  whole  of  his  purchase  money. 

The  facts  that  Alfred  Poaps  never  asked  Jacob  J. 
Poaps  for  a  deed  of  the  land  in  question :  that  he  allowed 
Jacob  J.  Poaps  to  cut  timber  and  wood  thereon :  that  he 
knew  that  Jacob  J.  Poaps  had  mortgaged  it  and  raised  no 
objection  to  his  doing  so  :  that  he  acquiesced  in  his  son 
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Judgment,   the  defendant  Jonas  Poaps  taking  a  deed  of  the  land 
Armour,  C.J.  from  Jacob  J.  Poaps,  subject  to  an  encumbrance,  was  all 
against  the  notion  that  he  was  himself  the  equitable  owner 
of  the  land. 

These  facts,  and  all  the  other  facts  in  the  case,  are,  in 
my  opinion,  more  consistent  with  the  notion  that  Jacob  J. 
Poaps  was  the  absolute  owner  of  the  land,  and  that  he 
was  willing  to  permit  his  brother  Alfred  Poaps  to  occupy 
it,  and  subsequently  to  give  it  to  him  subject  to  the  encum- 
brance, reserving  five  acres  of  it  for  himself. 

The  learned  Chief  Justice  disbelieved  Jacob  J.  Poaps 
because  he  was  unable  to  give  a  satisfactory  reason  why 
he  reserved  these  five  acres,  and  his  evidence  in  respect  of 
it  was  certainly  confused  and  unsatisfactory,  but  his  inter- 
est would  seem  to  be  rather  with  the  defendants  than 
against  them. 

In  my  opinion,  therefore,  the  possession  of  Alfred  Poaps 
was  that  of  a  true  tenancy  at  will,  and  not  that  of  a  ten- 
ancy at  will  arising  out  of  the  alleged  agreement. 

If  his  possession  was  that  of  a  true  tenant  at  will  to 
•Jacob  J.  Poaps,  I  agree  with  the  learned  Chief  Justice's 
finding  and  opinion,  that  repeated  entries  were  made  by 
Jacob  J.  Poaps  upon  the  land,  and  timber  and  wood  cut 
thereon  by  him  ;  and  that  such  entries  and  acts  of  owner- 
ship, acquiesced  in  by  Alfred  Poaps,  sufficed  to  prevent 
the  extinguishment  of  the  title  of  Jacob  J.  Poaps. 

It  was  pretended  by  the  defendants  that  they  were  not 
aware  of  these  entries  and  acts  of  ownership  by  Jacob  J. 
Poaps ;  but  it  is  impossible  to  believe  that  Alfred  Poaps 
living  on  the  land,  which  was  only  fifty  acres  in  extent, 
should  not  have  been  aware  of  these  entries  and  acts  of 
ownership,  and,  being  repeated,  the  inference  is  that  he 
acquiesced  in  them. 

The  proper  inference,  moreover,  to  be  drawn  from  the 
taking  of  the  deed  of  part  of  the  land  from  Jacob  J.  Poaps, 
subject  to  the  encumbrance  is,  that  the  circumstances  under 
which  Alfred  Poaps  had  theretofore  occupied  the  land, 
were  such  as  did  not  serve  to  extinguish  the  title  of  Jacob 
J.  Poaps. 
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If,  however,  as  the  learned  Chief  Justice  held,  the  pos-  Judgment, 
session  of  Alfred  Poaps,  was  that  of  equitable  owner  of  Armour,  C.J. 
the  land,  the  relationship  of  Jacob  J.  Poaps  and  Alfred 
Poaps  became  that  of  trustee  and  cestui  que  trust,  and 
Alfred  Poaps  being  in  the  position  of  a  purchaser  who  had 
paid  the  whole  of  his  purchase  money,  the  case  is  brought 
within  the  principle  of  the  case  of  Warren  v.  Murray, 
[1894]  2  Q.  B.  648,  and  the  Statute  of  Limitations  does 
not  apply  to  it,  for  Jacob  J.  Poaps  never  had  any  right  of 
entry,  that  is,  any  effective  right  of  entry,  for  if  he  had 
brought  an  action  to  recover  the  land,  he  would  at  once 
have  been  perpetually  enjoined  by  a  court  of  equity  from 
proceeding  with  it. 

In  that  case,  Lord  Esher,  M.  R.,  said,  at  p.  653,  after  dis- 
cussing the  question  whether  the  trustees  had  any  right  of 
entry,  and  holding  that  they  had  none,  because  they  had 
no  effective  right  of  entry,  "my  judgment  is,  that  where 
by  the  law,  taking  it  as  a  whole  including  equity,  the 
person,  against  whom  the  Statute  of  Limitations  is  vouched, 
could  not  recover  the  land  in  question,  the  statute  does 
<not  apply." 

Kay,  L.  J.,  agreed  in  this,  and  held  also  that  the  case 
was  excluded  from  the  operation  of  what  is  sub -section  7 
of  section  5  of  the  Real  Property  Limitation  Act,  R.  S.  O. 
ch.  Ill,  for  sub-section  8  provides  that  "  no  mortgagor  or 
cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will  within 
the  meaning  of  the  next  preceding  sub-section  to  his  mort- 
gagee or  trustee in  his  view  sub-section  S  including  a 
cestui  que  trust  under  an  implied  trust. 

Had  it  not  been  for  this  decision,  I  should  have  thought 
that  the  right  to  make  an  entry  within  the  meaning  of  the 
Real  Property  Limitation  Act,  meant  the  right  to  make  an 
entry  at  common  law,  and  that  the  words  cestui  que  trust 
in  section  5,  sub-section  8,  meant  a  cestui  que  trust  under 
an  express  trust. 

There  was  no  evidence  to  shew  that  the  plaintiffs  at  the 
time  they  took  their  mortgage,  had  any  notice  that  any  one 
other  than  the  mortgagor  was  in  occupation  of  the  land,  or 
61 — VOL.  XXVIL  O.R. 
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Judgment,   any  notice  actual  or  constructive  of  the  equitable  right  of 
Armour,  O.J.  Alfred  Poaps  :  their  mortgage  was  duly  registered  ;  and  the 
equitable  interest  of  Alfred  Poaps  must,  therefore,  be 
deemed  to  be  invalid  as  against  it  under  section  83  of  the 
Registry  Act. 

It  v^^as  contended  that  this  provision  v^as  not  retrospec- 
tive, and  did  not,  therefore,  apply  to  the  equitable  interest 
in  this  case,  but  we  must  follow  the  latest  decisions  on  the 
point  and  hold  that  it  is  :  Bell  v.  Walker,  20  Gr.  558  ;  Grey 
V.  Ball,  23  Gr.  390. 

It  was  also  contended  that  the  plaintiffs  could  not  avail, 
themselves  of  this  provision  of  the  Registry  Act,  as  they 
had  not  pleaded  it. 

It  seems  doubtful  whether  the  plaintiffs  are  required  to 
plead  this  provision  of  the  Registry  Act  in  order  to  take 
advantage  of  it :  Cons.  Rule  402  ;  but,  if  required,  they  can 
now  amend  their  pleadings  by  setting  it  up  :  Williams  v. 
Leonard,  16  P.  R.  544. 

There  will,  therefore,  be  judgment  for  the  plaintiffs  for 
the  whole  of  the  land  with  full  costs  of  suit. 


G.  F.  H. 
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Fleming  v.  London  and  Lancashire  Life  Assurance 

Company. 

Life  Insurance — Premium — Payment — Promissory  Note  of  Third  Person — 
Discount  of  Note  of  Insured. 

There  is  nothing  to  prevent  an  insurance  company  from  accepting  the 
promissory  note  of  a  third  person  in  satisfaction  and.  discharge  of 
a  premium  ;  and  a  condition  of  a  policy  providing  that  if  a  note  be 
taken  for  the  first  premium  and  shall  not  be  paid  when  due,  the  poKcy 
shall  become  null  and  void,  is  not  applicable  to  a  note  so  taken,  but  to 
one  taken  for  and  on  account  of  the  premium. 

And  semble,  that  where  the  agent  of  the  insurance  company  discounted 
notes  given  by  the  insured  for  the  premium,  and  retained  the  proceeds, 
sending  his  (the  agent's)  own  note  to  the  company  for  the  amount  of 
the  premium,  less  his  commission,  the  transaction  amounted,  when  the 
proceeds  of  the  discount  were  received,  to  a  payment  in  cash  of  the 
premium. 

This  was  an  action  brought  to  recover  the  amount  of  Statement., 
two  policies  of  insurance  of  the  defendants  on  the  life  of 
James  Fleming,  dated  the  4th  December,  1894,  for  $5,000 
each.    The  facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Meredith,  C.  J.,  without  a 
jury,  at  Toronto,  on  the  27th  January,  1896. 
Osle7\  Q.  C,  and  J.  R.  Roaf,  for  the  plaintiff. 
Wallace  Nesbitt  and  R.  A.  Dickson,  for  the  defendants. 

March  11,  1896.    Meredith,  C.  J.  :— 

The  applications  for  the  insurance  were  made  by  Flem- 
ing on  the  19th  November,  1894,  to  W.  H.  White,  who 
was  the  defendants'  general  agent  for  the  district  of 
Toronto  and  vicinity,  and  the  premium  payable  in  respect 
of  each  of  them  was  $105.80,  55  per  cent,  of  which  the 
agent  was,  under  the  terms  of  his  agreement  with  the 
defendants  of  the  2nd  August,  1892,  entitled  to  as  his  com- 
mission for  obtaining  the  risks. 

The  applications  were  forwarded  in  due  course  by  the 
general  agent  to  the  head  office  of  the  defendants  at  Mon- 
treal, and  were  considered  and  accepted  on  the  4th  Decem- 
ber, 1894 ;  and  on  the  following  day,  interim  acceptance 
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Judgment,    receipts  on  the  defendants'  usual  form  were  forwarded  to 
Meredith,    White,  accompanied  by  a  letter  of  the  same  date,  in  which 
he  was  informed  that  his  account  had  been  debited  with 
the  amount  of  them,  and  of  another  receipt  relating  to 
another  insurance  which  was  sent  to  him  at  the  same  time. 

By  the  terms  of  the  agreement  between  the  defendants 
and  White,  he  was  not  "  under  any  circumstance  "  to  "col- 
lect or  receive  payment  of  any  premium  without  giving 
the  head  office  receipt  or  policy  therefor,"  and  it  was  pro- 
vided that  ail  premiums  should  be  paid  in  cash  or  notes 
approved  by  the  defendants,  and  that  the  agent  should  not 
receive  payment  for  premiums  or  renewals  thereof  in  any 
other  manner. 

White  was  furnished  by  the  defendants  with  forms  of 
receipts  which  from  their  terms  would  appear  to  have 
been  intended  to  be  given  to  applicants  for  insurance  who 
desired  to  pay  their  first  premium  by  note  or  partly  by 
note  and  partly  in  cash. 

The  following  is  one  of  these  forms  put  in  at  the  trial : — 

No.  4420.       (In  Duplicate.)        Note  payable  

London  and  Lancashire  Life  Assurance  Co. 
Agent's  Interim  Receipt. 

Received  from   .  .,  Esq.,  of  ,  his 

promissory  note  for  dollars  (on  which  the 

sum  of   dollars  has  been  credited),  being  for 

the   premium  for  an  assurance  of  S  on 

the  life  of  ,  provided  the  application  be 

accepted  by  the  company,  and  if  accepted,  I  agree  to  de- 
liver the  official  acceptance  receipt  from  the  head  office  of 
the  company  in  Montreal ;  or  should  the  said  application 

be  declined,  I  undertake  to   return   to   , 

Esq.,  or  to  his  order,  the  said  promissory  note.  It  is  here- 
by understood  and  agreed  that  if  the  note  be  not  paid  at 
maturity,  the  policy  or  official  receipt  shall  be  null  and 
void,  but  nevertheless  the  note  shall  be  paid  in  full. 

 Agent. 

Date  

Place — Toronto. 
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White  had  given  to  Fleming  two  receipts,  dated  the  19th  Judgment. 
November,  1894,  for  promissory  notes  for  the  amounts  of  Meredith, 
the  premiums,  payable  by  the  latter  ;  the  receipts  were 
upon  the  form  I  have  just  referred  to,  except  that  all  the 
words  in  it  commencing  with  the  words  "  it  is  hereby 
understood,"  down  to  the  end  of  the  receipt,  were  stricken 
out,  and  the  words  "  within  fifteen  days  "  interlined. 

One  of  these  promissory  notes,  made  by  Fleming,  the 
insured,  was  dated  the  19th  November,  1894,  and  w^as  pay- 
able to  the  order  of  White  six  months  after  date  :  and  the 
other,  made  by  Robert  Fleming,  a  brother  of  theinsured,  was 
dated  the  10th  December,  1894,  and  was  payable  in  like 
manner  three  months  after  date. 

White  did  not  communicate  to  the  defendants  the  fact 
that  he  had  taken  these  promissory  notes,  or  inform  them 
how  he  had  arranged  with  Fleming  for  payment  of  the 
premiums,  but  on  the  Slst  Decem_ber,  1894,  he  telegraphed 
the  defendants  as  follows  : — 

"  Mailed  my  note  $135.16  for  premiums  Fleming, 
McGlade,  Thompson ; "  and  on  the  same  day  he  wrote 
the  defendants  as  follows  :  "  I  omitted  to  enclose  settle- 
ment of  new  premiums  ;  hence  I  wired  you  to-day  as  fol- 
lows :  'Mailed  my  note  $135.16  for  premiums  Fleming, 
McGlade,  Thompson,'  which  I  enclose  herein." 

The  amount  mentioned  in  the  telegram  and  letter  was 
made  up  of  the  premiums  on  the  two  insurances  in  question 
and  those  of  McGlade  and  Thompson,  after  deducting  the 
agent's  commission  of  55  percent. 

On  the  3rd  January,  1895,  the  manager  at  the  head 
office  wrote  to  White  acknowledging  the  receipt  of  his  let- 
ter of  the  31st  December,  in  these  terms  :  "  I  am  in  receipt 
of  your  letter  of  31st  ult.  enclosing  note  at  three  months 
for  $135.16,  which  we  will  hold  as  requested." 

According  to  the  evidence  of  the  manager,  the  policies 
in  question  were  included  in  the  defendants'  return  to  the 
insurance  department,  which  must, therefore,  have  represen- 
ted the  promissory  note  of  White  as  an  asset  of  the  defen- 
dants, and  the  policies  as  "  outstanding  policies  in  force." 
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Judgment.  At  this  time,  according  also  to  the  evidence  of  the  man- 
Meredith,  ager,  he  assumed  that  White  had  received  the  premiums 
^•J-      in  cash. 

It  did  not  appear  in  evidence  when  the  interim  accep- 
tance receipts  were  handed  by  White  to  Fleming,  but  they 
were  produced  by  the  plaintiff  and  are  countersigned  by 
White — his  countersigning  being,  according  to  a  note  at 
the  foot  of  the  receipts,  necessary  to  their  validity. 

White,  after  receiving  the  promissory  notes,  but  at  what 
time  was  not  disclosed  in  evidence,  discounted  them  with 
Burk  &  Graham,  a  firm  of  private  bankers  in  Toronto, 
receiving  the  amounts  of  them,  less  the  discount,  and 
indorsing  them  to  Burk  &  Graham. 

It  is  important  at  this  point  to  note  that  at  the  date 
when  White  forwarded  his  own  promissory  note  to  the 
defendants,  he  had  possessed  himself,  by  means  of  the  dis- 
count of  Fleming's  promissory  notes,  and  had  in  hand,  far 
more  money  than  would  have  been  sufficient  to  pay  to  the 
defendants  that  part  of  the  premiums  to  which  they  were 
entitled. 

On  the  22nd  January,  1895,  White  wrote  the  defendants 
asking  them  to  forward,  among  others,  the  policies  in  ques- 
tion, and  they  were  accordingly  forwarded  to  him  on  the 
following  day,*  with  a  letter  wdiich  informed  him  that  he 
had  been  debited  with  the  premiums  in  respect  of  them. 

The  promissory  note  of  the  10th  December,  1894,  was 
renewed  in  full  on  the  21st  March,  1895,  by  a  new  promis- 
sory note  at  two  months  ;  and  on  the  5th  June,  1895,  the 
other  promissory  note  of  the  19th  November  was  renewed 
for  $100.80,-|-  $5  being  paid  in  cash  to  White,  who  gave  a 
receipt  for  the  note  and  cash  as  having  been  received  "  to 
retire  James  Fleming's  note  for  $105.80  due  May  22nd, 
1894;"  but  on  this  latter  note  being  taken  to  Burk  & 
Graham,  they  refused  to  renew,  and  retained  the  note  of 
the  19th  November,  1894,  in  their  own  hands  overdue. 

*  The  policies  were  then  given  to  the  insured. 
+  This  renewal  was  for  three  months. 
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The  promissory  note  of  the  21st  March,  1895,  was  not  paid  Judgment, 
at  maturity,  and  it  with  the  note  of  the  19th  November,  Meredith, 
1894,  remained  over  due  and  unpaid  in  Burk  &  Graham's 
liands  until  some  time  in  July,  when,  in  order  that  the  de- 
fendants might  be  in  a  position  to  say  that  they  held  the 
notes  as  past  due  notes,  they  were  taken  up  by  White  with 
moneys  furnished  to  him  by  the  defendants,  to  whom  they 
were  handed  over. 

Fleming  was  at  this  time  dead,  his  death  having  taken 
place  on  the  previous  15th  Jane. 

Upon  this  state  of  facts,  the  defendants  contend  that  the 
policies  were  never  binding  on  them  at  all,  because,  as  they 
~say,  White  received  neither  the  cash  nor  promissory  notes 
approved  of  by  them  for  the  premiums  ;  and  that,  even  if 
the  promissory  notes  taken  by  him  or  White's  own  note 
■are  to  be  treated  as  notes  given  for  the  insurance  pre- 
miums, or  even  if  the  latter  was  accepted  in  satisfaction 
and  discharge  of  the  premiums,  the  conditions  indorsed  on 
the  policies  prevent  the  plaintiff  recovering — the  policies 
having,  as  they  contend,  become  void  in  consequence  of 
the  notes  not  having  been  paid  at  maturity,  and  they 
invoke  in  support  of  this  contention  condition  1,  which 
provides  that  policies  shall  not  be  in  force  until  the  first 
premium  is  paid  ;  and  condition  10,  which  is  as  follows  : 
If  a  note  or  other  obligation  be  taken  for  the  first  or 
renewal  premium,  or  any  part  thereof,  and  such  note  or 
•obligation  be  not  paid  when  due,  the  policy  or  assurance 
becomes  null  and  void  at  and  from  default ;  but  such  void- 
ance  of  the  policy  or  assurance  shall  not  relieve  the  maker 
thereof  from  payment  of  the  note  or  obligation,  and  the 
premium  shall  be  considered  as  earned,  and  shall  be  recov- 
erable by  the  company.  The  policy  or  assurance,  however, 
may  be  revived  and  reinstated,  at  the  discretion  of  the 
directors,  on  condition  of  payment  of  the  premium  and 
interest,  and  evidence  of  continued  good  health.  Should 
any  note  or  other  obligation  for  premium  be  current  at 
death,  or  other  event  upon  which  the  sum  assured  becomes 
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Judgment,  payable,  the  amount  of  the  note  or  obligation  shall  be 
Meredith,   deducted  from  the  claim."* 

And  they  further  contend  that  the  renewal  of  the  pro- 
missory note  of  the  19th  November,  1894,  after  it  was 
overdue,  was  an  unauthorized  act  of  the  agent  and  not 
binding  on  them  ;  and  that,  after  default,  the  directors,  and 
they  only,  could  revive  or  reinstate  the  policy. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  effect  of 
the  transaction  between  White  and  Fleming  was  that 
there  was  a  payment  in  cash  of  the  premiums,  and  that, 
even  if  that  be  not  so,  the  defendants  accepted  White's 
promissory  note  for  $135.16  in  payment  of  the  portion  of 
the  premiums  to  which  they  were  entitled,  and  that  the 
condition  relied  on  has  no  application  to  a  case  where  the 
promissory  note  of  a  third  person  is  accepted  in  satisfac- 
tion of  the  premium. 

The  case  is  by  no  means  free  from  diiiiculty,  but  I  have, 
after  much  consideration,  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  succeed. 

There  is  nothing,  so  far  as  I  can  see,  to  prevent  a  com- 
,  pany,  such  as  the  defendant  company  is,  accepting  in 
satisfaction  and  discharge  of  a  first  or  any  other  premium, 
the  note  of  a  third  person,  if  the  company  chooses  to  do 
so,  and  it  seems  to  me  that  to  a, promissory  note  so  taken, 
condition  10  can  have  no  application.  It  would  be  indeed 
an  anomaly  if,  after  payment  by  such  a  promissory  note, 
and  the  premium  being  thereby  satisfied  and  discharged, 
the  default  of  the  maker  of  the  note  in  paj^ing  it  should 
void  the  policy  and  render  the  insured  also  liable  to  pay 
the  premiums  in  satisfaction  of  wdiich  it  had  been  accepted. 
The  condition  is,  in  my  opinion,  not  applicable  to  such  a 
case,  but  to  cases  where  the  promissory  note  is  taken  not 
in  satisfaction  and  discharge  of  the  premium,  but  for  and 
on  account  of  it,  where  it  would  operate  only  as  a  condi- 
tional payment,  to  be  absolute  if  and  when  the  note  was 
paid  at  maturity. 

*  The  evidence  was  that  the  note  made  by  White  was  not  paid,  and 
was  destroyed  after  the  death  of  the  insured. 


XXVII.]  FLEMING  V.  LONDON  AND  LANCASHIRE  ASS.  CO. 


If  this  be  the  correct  view  as  to  the  law,  what  is  the  Judgment, 
propel-  finding  of  fact  as  to  the  way  in  which  White's  pro-  Meredith, 
missory  note  was  received  by  the  defendants?  It  is,  I  think, 
that  the  note  was  taken  in  satisfaction  and  discharge  of 
the  premiums. 

As  I  have  pointed  out,  White  had  the  proceeds  of  the 
promissory  notes  given  by  the  Flemings  in  his  hands, 
though  he  was  liable  to  Burk  &  Graham  as  indorser  on 
them  ;  the  notes  were  not  taken  by  him  on  the  defendants' 
account,  but  were  taken  and  dealt  with  as  a  transaction 
between  him  and  the  insured,  and  for  the  purpose,  as  I 
think  the  fair  inference  is,  of  enabling  him  to  pay  to  the 
defendants  in  cash  the  share  of  the  premiums  to  which 
they  were  entitled,  and  to  give  to  him  the  present  use  of 
his  own  share  of  them  ;  and  White,  I  think,  when  he  sent 
his  letter  and  telegram  of  the  31st  December,  1894,  to  the 
defendants,  intended  that  they  should  take,  and  they,  in 
receiving  his  promissory  note,  intended  to  take  and  took,  it 
in  satisfaction  and  discharge  of  the  premiums  due  to  them 
in  respect  of  the  policies  to  which  they  had  reference.  In 
reaching  this  conclusion,  I  rely  on  the  language  used  in  the 
correspondence,  read  in  connection  with  what  had  taken 
place  and  the  manner  in  which  the  defendants  afterwards 
treated  and  dealt  with  the  policies,  rather  than  the  recol- 
lection of  White  and  Brown  (the  manager)  as  to  what  the 
true  character  of  the  transaction  was. 

The  provisions  of  the  bond  given  by  White  and  his 
sureties  to  the  defendants  in  1891  are  not  without  signifi- 
cance. In  addition  to  the  provisions  contained  in  the 
printed  form  used,  which  I  take  to  be  the  ordinaiy  ones,  I 
find  a  special  provision  in  these  words : — 

"  It  is  understood  and  agreed  that  this  bond  will  cover 
payment  of  any  and  all  notes  made  by  W.  H.  White  that 
the  company  may  accept  from  the  said  W.  H.  White  for 
premiums  under  policies  effected  by  him,  as  well  and 
effectually  as  if  no  such  note  or  notes  were  taken." 

It  may  well  be,  I  think,  that  the  arrangement  made 
between  White  and  Brown  (the  manager)  to  which  the 
C2 — VOL.  XXVII.  O.R. 
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Judgment,   latter  referred  in  his  evidence  was  that  to  which  this 
Meredith,    term  of  the  bond  refers,  and  it  was  probably  in  pursuance 
of  it  that  White  assumed  the  right  to  send,  as  he  did,  his 
own  promissory  note  in  settlement  of  the  premiums. 

I  am  inclined  to  think  also  that  the  transaction  between 
White  and  the  insured  amounted,  when  the  proceeds  of 
the  promissory  notes  which  he  received  from  liim  came 
into  White's  hands,  to  a  payment  in  cash  of  the  premiums 
and  that  the  plaintiff's  right  to  recover  may  be  supported 
on  that  ground  also. 

The  defendants'  counsel  cited  the  case  of  McCormick  v. 
Temperance  and  General  Life  Ass.  Go.  of  N.  A.,*  which 
they  contended  was  a  conclusive  authority  in  favour  of  the 
defendants,  but  I  am  unable  to  agree  to  that  view,  and  the 
language  of  tlie  learned  Chief  Justice  Armour  seems  to 
me  to  indicate  that,  in  his  opinion,  on  a  state  of  facts 
similar  to  that  which  exists  in  this  case,  a  conclusion  ouofht 
to  be  come  to  different  from  that  which  was  arrived  at  in 
that  case.  He  says:  "The  liability  of  the  agent  to  pay 
the  defendants  the  amount  of  the  note  of  the  insured 
could  not  be  substituted  for  the  liability  of  the  insured  to 
pay  it  by  the  act  of  the  agent,  without  the  consent  of  the 
defendants." 

Upon  the  whole,  the  plaintiff  is,  in  my  opinion,  entitled 
to  judgment  for  the  full  amount  of  the  policies,  with  inter- 
est from  the  date  of  the  receipt  by  the  defendants  of  the 
proof  of  death,  together  with  her  costs  of  suit. 

E.  B.  B. 

*  An  unreported  decision  of  the  Queen's  Bench  Divisional  Court,  23rd 
Decembei',  1895.    The  case  has  been  carried  to  the  Court  of  Appeal. 


xxvil] 


ELLIOTT  V.  MORRIS. 


485 


Elliott  v.  Morris  et  al. 

Will—  Widoiv — Legacy — Dov)er — Election — Estoppel. 

A  will  provided  for  the  payment  of  a  large  number  of  pecuniary  legacies, 
including  one  to  the  testator's  widow,  and,  except  as  to  the  household 
property,  which  was  bequeathed  to  her,  the  residue  of  the  estate,  real 
and  personal,  after  paying  the  debts  and  these  legacies,  was  given  to  a 
charity,  provision  being  made  for  the  early  conversion  into  money  and 
distribution  of  the  estate  : — 

Held,  that  the  widow  was  not  put  to  her  election,  but  was  entitled  both 
to  her  legacy  and  to  dower. 

The  will  further  provided  that  the  widow  for  her  legacy  might  have  the 
first  selection  of  such  securities  or  real  estate  as  she  might  think  desir- 
able. Without  making  any  claim  to  dower,  she  joined  with  her  co-execu- 
tors in  sales  and  conveyances  of  parts  of  the  real  estate,  and  selected 
the  remainder  of  it  in  part  satisfaction  of  her  legacy,  and,  although  not 
transferred  to  her,  subsequently  dealt  with  such  remainder  as  her  own. 
It  was  not  until  after  the  sales  and  selection  referred  to  that  her  right 
to  dower  was  in  any  way  considered,  when  she  immediately  claimed  it : — 

Held,  that,  under  these  circumstances,  the  residuary  legatees  not  having 
been  prejudiced  by  her  dealings  with  the  lands  selected  by  her,  she  was 
not  estopped  from  claiming  dower  ;  but  was  entitled  to  treat  the 
executors  as  having  received  for  her  use  so  much  of  the  purchase  money 
of  the  lauds  sold  as  was  equal  to  the  value  of  her  dower  in  them,  ascer- 
tained on  the  same  principle  as  it  would  have  been  had  the  sale  been 
one  made  by  the  Court  of  the  lands  free  of  her  dower,  and  so  much  of 
the  sum  at  which  the  lands  selected  by  her  were  valued  at  as  was  equal 
to  the  value  of  her  dower  in  those  lands,  ascertained  in  the  same  way  : 
Bingham  v.  Bingham,  1  Ves.  Sen.  126,  applied. 

This  was  an  action  brought  by  Caroline  Elliott,  widow  Statement, 
of  George  Elliott,  against  the  executors  of  his  will,  and  the 
Guelph  General  Hospital,  residuary  legatees  thereunder, 
for  the  purpose  o£  having  the  true  construction  of  the  will 
declared. 

George  Elliott  died  on  the  9th  May,  1893.  His  will  bore 
date  the  23rd  January,  1892,  and,  after  appointing  execu- 
tors, etc.,  provided  as  follows  : — 

"  5.  I  give  to  my  wife  Caroline  Elliott,  for  her  own  use 
absolutely,  $25,000,  for  which  sum  she  may  have  the  hrst 
selection  of  such  securities  or  real  estate  as  she  ma}^  think 
desirable  *  *  but,  until  such  selection  and  transfer  is 
made  to  her,  she  shall  be  paid  from  the  income  of  the 
•estate  a  sum  amounting  to  six  per  cent,  per  annum  on  the 
sum  mentioned  in  the  above  legacy,  in  quarterly  payments, 
from  the  date  of  my  dcatli."    *  * 
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Statement.  "  22.  I  will  and  bequeath  to  my  wife  Caroline  Elliott  all 
my  furniture,  china,  crockery,  books,  silver  and  silverware, 
pictures,  and  household  goods  of  every  kind."    *  * 

"  30.  My  desire  is  that  my  executors  shall,  in  their  dis- 
cretion, convert  my  real  estate  into  money  *  *  at  as 
early  a  date  as  they  may  deem  prudent,  converting  my 
personal  property  and  securities  for  moneys  into  cash  as 
may  be  required,  so  as  to  distribute  my  estate  as  early  as 
convenient." 

There  was  no  other  mention  of  the  plaintiff  in  the  will 
(except  in  appointing  her  an  executrix),  and  there  was  no 
mention  of  dower. 

Besides  a  specific  legacy  of  $5,000  to  the  defendants  the 
Guelph  General  Hospital  (a  body  corporate  and  politic), 
the  testator  directed  that  the  residue  of  his  estate,  after 
satisfying  numerous  legacies  to  individuals  and  charities, 
should  be  devoted  to  the  erection  and  furnishing  of  a 
building  adjoining  the  Guelph  General  Hospital  building, 
to  be  managed  by  six  of  the  elected  directors  of  the 
General  Hospital ;  and,  in  the  event  of  the  directors  refus- 
ing to  accept  this  trust,  that  the  residuary  estate  should  be 
divided  among  certain  charities. 

The  defendants  the  Guelph  General  Hospital  accepted 
the  trust. 

At  the  time  of  his  death  the  testator  was  possessed  of 
real  estate  in  the  city  of  Guelph  of  large  value,  of  real 
estate  in  the  city  of  Cincinnati,  in  the  State  of  Ohio,  to 
the  value  of  $4?,900,  and  of  personal  property  to  the 
value  of  about  $58,000. 

The  plaintiff*  claimed  dower  in  the  testator's  real  estate, 
in  addition  to  the  legacy  of  $25,000. 

The  defendants  the  Guelph  General  Hospital  by  their 
statement  of  defence  submitted  that  the  plaintiff'  had 
joined  with  her  co-executors  in  sales  and  conveyances  of 
parts  of  the  real  estate,  and  had  selected  real  estate  and 
securities  to  the  value  of  $25,000,  under  the  5th  clause  of 
the  will,  and  had  entered  into  possession  thereof,  without 
making  any  claim  to  dower,  and  had  thereby  elected 
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against  and  was  estopped  from  claiming  dower  in  the  Statement, 
estate  of  the  deceased. 

The  plaintiff  in  reply  offered  to  have  the  selection  made 
by  her  annulled. 

The  action  was  tried  before  Meredith,  C.J.,  at  Toronto 
on  the  6th  March,  1896. 

D.  E.  Thomson,  Q.C,  and  W.  JSf.  Tilley,  for  the  plaintiff. 

A.  H.  Macdonald,  Q.C,  for  the  defendants  the  executors. 

ilfoss,  Q.C,  and  W.  A.  McLean,  for  the  defendants  the 
Ouelph  General  Hospital. 

March  11,  1896.    Meredith,  C J.  :— 

Whether  the  rule  of  construction  to  be  applied  to  the 
will  be  that  laid  down  by  Vice- Chancellor  Kindersley  in 
Gihsoyi  v.  Gibson,  1  Drew.  42,  and  Parker  v.  Sowerby, 
ib.  488,  or  that  which  has  the  authority  of  Lord  Cran- 
worth  in  the  latter  of  these  cases  when  in  appeal,  4  DeG. 
M.  &  G.  at  p.  326,  to  support  it,  the  contention  of  the 
defendants  the  Guelph  General  Hospital  that  the  plaintiff 
is  put  to  her  election  between  the  provision  made  for  her 
by  the  will  in  question  in  this  case  and  her  dower  cannot, 
in  iny  opinion,  be  sustained. 

The  will  provides  for  the  payment  of  a  large  number  of 
pecuniary  legacies,  including  the  legacy  of  $25,000  to  the 
plaintiff,  and,  except  as  to  the  household  property,  which 
is  bequeathed  to  her,  the  residue  of  the  estate,  real  and 
personal,  after  paying  the  debts  and  these  legacies,  is  given 
to  the  defendants  the  Guelph  General  Hospital. 

There  is  nothing  thus  far  in  the  will  upon  which  an 
argument  can  be  founded  that  the  intention  is  manifested 
either  that  the  widow  is  not  to  have  her  dower  as  well  as 
the  legacies  given  to  her  by  the  will,  or  to  so  dispose  of 
the  estate  that  the  claim  to  dower  would  be  inconsistent 
with  that  disposition. 

It  was  argued  that  the  provision  which  the  testator  has 
made  for  the  early  conversion  into  money  and  distribution 
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Judgment,  of  his  estate  indicates  such  an  intention,  because,  as  was 
Meredith,  urged,  the  claim  to  dower  would  prevent  that  being  accom- 
plished  until  the  death  of  the  plaintiff;  but  I  do  not  see 
the  force  of  that  contention,  for  a  sale  of  the  land  could  be 
effected  subject  to  the  dower,  or,  by  arrangement  with  the 
plaintiff,  free  from  her  dowser,  and  in  either  case  the  sale 
could  be  proceeded  with  so  as  not  to  delay  the  winding-up 
of  the  estate. 

The  only  other  ground  urged  against  the  plaintiff's  claim 
was  that  giving  effect  to  it  would  very  much  lessen  the 
benefits  which  the  residuary  legatees  will  receive  under 
the  will,  and  that,  it  was  urged,  would  be  contrary  to  the 
intention  of  the  testator;  but  no  case  was  referred  to  which 
justifies  the  rejection  of  the  claim  on  that  ground,  nor  on 
principle  do  I  see  how  it  can  be  justified,  though,  no  doubt 
in  cases  where  the  widow's  takino-  the  dower  as  w^ell  as 
the  gifts  made  to  her  by,  w^ould  defeat  some  of  the  ]jro- 
visions  of,  the  will,  that  has  been  held  to  be  an  element 
proper  to  be  considered  in  determining  whether  the  widow 
is  put  to  her  election. 

,  In  this  case,  however,  there  is  no  fixed  sum  given  by  the 
will  to  the  hospital  which  would  be  lessened  by  the 
widow's  claiming  both  the  dower  and  the  legacy,  but  the 
residue — whatever  it  may  be — of  the  estate  after  paying 
the  debts  and  legacies. 

The  plaintiff  is  not,  therefore,  in  my  opinion,  put  to  her 
election. 

It  w^as  further  contended  that  the  fact  that  the  plaintiff 
had  joined  with  her  co-executors  in  sales  and  conveyances 
of  part  of  the  real  estate,  and  had,  in  accordance  w^ith  the 
provisions  of  the  will,  selected  the  remainder  of  it  (I  do 
not  include  the  land  in  Cincinnati),  at  a  valuation  of 
$19,000,  in  part  satisfaction  of  her  legacy,  without  making 
any  claim  to  dower,  and  her  subsequently  dealing  with  the 
land  selected  b}''  her  as  her  own,  and  the  alteration  of  the 
buildings  and  letting  of  the  property  for  terms  of  years^ 
estopped  her  from  now  claiming  dower. 

This  contention,  in  my  opinion,  also  fails.    It  is  clear 
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that  the  plaintiff'  did  not  intend  to  give  up,  for  the  benefit  Judgment, 
of  the  estate,  nor  did  the  defendants  the  executors  expect  Meredith, 
that  she  was  giving  up,  her  dower  in  the  lands ;  in  truth, 
the  question  of  dower  was  not  considered  by  any  of  the 
parties,  but  all  of  them  seem  to  have  proceeded,  without 
inquiry  into  the  matter,  upon  the  assumption  that  the 
plaintifi'  had  no  claim  except  for  that  which  the  v/ill  gave 
her,  and  it  was  not  until  August  or  September,  1893,  after 
these  transactions  (I  mean  the  sales  and  selection)  had 
taken  place,  that  she  became  aware  that  she  was  entitled 
to  dower  as  well  as  the  legacy,  and  she  immediately  upon 
making  that  discovery  communicated  with  her  co-execu- 
tors, asserting  her  right  to  it,  and  from  that  time  on  down 
to  the  commencement  of  this  action,  the  subject  appears 
to  have  been  one  of  discussion  and  attempted  compromise 
between  her  solicitors  and  the  solicitors  for  the  executors. 
Under  these  circumstances,  and  having  regard  to  the  fact 
that  the  transfer  to  the  plaintifi  of  the  lauds  selected  by 
her  has  not  been  completed  by  the  conveyance  of  them 
to  her  (that  being  left  in  abeyance  from  the  time  when 
her  claim  to  dower  was  first  asserted),  and  the  fact  that 
the  residuary  legatees  have  not  been  prejudiced  by  her 
dealings  with  the  lands  selected  by  her  (her  arrangements 
with  the  tenants  being  clearly  beneficial  to  the  owner, 
whoever  he  may  be),  it  would  be  manifestly  unjust  that 
the  plaintiff  should,  in  consequence  of  these  transactions, 
be  deprived  of  her  right  to  dower. 

The  case  is,  I  think,  fairly  within  the  principle  upon 
which  Bingham  v.  Bingham,  1  Ves.  Sen.  126,  was  decided, 
and  the  plaintiff  is  entitled,  in  my  opinion,  to  treat  the 
executors  as  having  received  for  her  use  so  much  of  the 
purchase  money  of  the  lands  w^hich  have  been  sold  as  is 
equal  to  the  value  of  her  dower  in  them,  ascertained  on 
the  same  principle  as  it  would  have  been  had  the  sale  been 
one  made  by  the  Court  of  the  lands  free  of  her  dower,  and 
so  much  of  the  $19,000  at  which  the  lands  selected  by  her 
were  valued,  as  is  equal  to  the  value  of  her  dower  in  those 
lands,  ascertained  in  the  same  way. 
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dgment.  The  plaintiff  expressed  her  willingness  to  consent  to  the 
Meredith,  Selection  made  by  her  being  annulled.  The  defendants 
the  executors  may,  therefore,  if  they  so  choose,  have  that 
done,  and  in  that  case  the  plaintiff  w^ill  be  chargeable  with, 
and  there  must  be  an  account  taken  of,  the  rents  and 
profits  received  by  her,  and  she  will  be  entitled  to  interest 
on  the  $19,000  and  to  make  a  new  selection  from  the 
assets  of  securities  sufficient  to  make  up  the  balance 
coming  to  her  on  that  basis.  The  defendants  the  execu- 
tors must  elect  within  a  month! 

If  a  reference  be  necessary,  it  will  be  to  the  local  Master 
at  Guelph. 

The  plaintiff  will  receive  interest  on  the  moneys  to 
which  I  have  found  her  to  be  entitled  from  the  commence- 
ment of  the  action. 

The  defendants  the  executors  are  entitled  to  their  costs 
as  between  solicitor  and  client,  to  be  paid  out  of  the 
residuary  estate,  and  there  will  be  no  costs  to  the  other 
parties. 

Judgment  will  be  entered  in  accordance  with  the  opinion 
,  I  have  expressed. 

E.  B.  B. 
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Toronto  General  Trusts  Company  v.  Irwin  et  al. 

Will —  Construction  — Devise  —  Incumbrances  —  Exoneration  —  Widow  — 
Dower — Election — Remainder — Acceleration. 

By  paragraph  3  of  his  will,  made  in  1886,  the  testator,  who  died  in  1895, 
devised  house  No.  35,  nnfcil  ist  January,  1890,  to  his  wife,  and  from 
and  after  that  to  his  brother,  "  his  heirs  and  assigns  forever,  free  from 
all  incumbrances."  Tiais  property  together  with  house  No.  45,  which, 
by  paragraph  6,  he  devised,  with  other  lands,  to  his  wife  for  life, 
and  after  her  decease  to  his  brother,  his  heirs  and  assigns,  subject  to 
certain  legacies,  was  subject  at'  the  date  of  the  will  to  a  mortgage  for 
$1,200,  made  by  the  testator,  which  was  subsequently  discharged  and 
replaced  by  a  mortgage  for  $1,300  on  the  same  lands,  which  was  that 
subsisting  at  the  date  of  the  death.  By  paragraph  4  the  testator  be- 
queathed to  his  wife  certain  leasehold  premises  held  by  him  at  the  date 
of  his  will.  The  term,  however,  expired  in  his  lifetime,  and  nothing 
passed  to  his  wife  under  this  paragraph.  By  paragraph  5  the  testator 
directed  his  wife  to  pay  off  the  mortgage  for  $1,200,  and  any  other 
incumbrances  upon  the  property  devised  by  paragraph  3,  and  declared 
that  the  bequests  made  to  the  wife  by  paragraphs  3  and  4  were  made  to 
her  for  that  purpose  : — 

Held,  that  the  effect  of  the  will  was  to  exonerate  house  No.  35,  to  the 
extent  of  the  interest  in  it  devised  to  the  brother,  from  the  payment  of 
the  proportionate  part  of  the  mortgage,  and  to  cast  the  burden  of  the 
payment  of  it  upon  the  residuary  estate,  leaving  the  other  house  to 
bear  its  proportionate  share  of  the  mortgage. 

2.  That  the  devisee  of  house  No.  35  was  not  entitled  to  have  the  dower 
of  the  widow  in  it  discharged  out  of  the  residuary  estate,  she  having 
elected  to  take  her  dower  instead  of  the  provision  made  for  her  by  the 
will. 

3.  Paragraph  7  provided,  in  the  event  of  the  brother  dying  before  the 
wife,  for  a  sale  of  what  the  will  described  as  "  all  my  said  property," 
and  directed  that  the  proceeds  of  the  sale  should  be  invested  and  the 
interest  of  the  investment  paid  to  certain  persons  for  their  lives, 
and  for  the  division  of  the  corpus,  after  the  death  of  the  survivor, 
among  certain  persons  named  : — 

Held,  that  the  provisions  of  paragraph  7  applied  only  to  the  devise  con- 
tained in  paragraph  6,  and  not  to  that  in  paragraph  3. 

4.  That  the  effect  of  the  disclaimer  by  the  widow  of  the  provision  made 
for  her  by  the  will  was  to  accelerate  the  brother's  remainder  and  make 
it  an  estate  in  possession. 

An  action  for  the  construction  of  the  will  of  William  Statement. 
Irwin,  deceased,  dated  4th  October,  1886,  and  for  the 
administration  of  his  estate.     The  facts  appear  in  the 
judgment. 

The  action  was  heard  before  Meredith,  C.  J.,  in  Court, 
upon  motion  for  judgment  on  the  pleadings,  on  the  26th 
March,  1896. 

T.  ^¥.  Hoiuard,  for  the  plaintiffs. 
63 — vol.  xxvii.  o.r. 
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Argument       William  Davidson,  for  the  infant  defendants. 

George  Lindsey,  for  the  defendant  Richard  Irwin. 
T.  H.  Bull,  for  the  defendants  Martha  Stewart  and  Mary 
Jane  Ghissie. 

Shea  lis,  for  the  defendant  Martha  Irwin. 

April  1,  1896.    Meredith,  C.  J.  :— 

The  testator  died  on  the  26th  September,  1895. 

By  paragraph  3  of  his  will  he  devised  to  his  widow 
house  No.  35,  east  of  Broadview  avenue,  Toronto,  with 
some  land  in  rear  of  it,  until  January,  1890,  and  from  and 
after  that  date  he  devised  the  same  property  to  his  brother, 
the  defendant  Richard  Irwin,  "  his  heirs  and  assigns  for- 
ever, free  from  all  incumbrances." 

This  property,  together  with  house  No.  45  in  the  same 
street,  which  by  paragraph  6  he  devised  with  other  lands 
to  his  wife  for  life,  and  after  her  decease  to  the  defendant 
Richard  Irwin,  his  heirs  and  assigns,  subject  to  certain 
legacies,  w^as  subject  at  the  date  of  the  will  to  a  mortgage 
for  $1,200,  made  by  the  testator,  wdiich  was  subsequently 
discharged  and  replaced  by  a  mortgage  for  $1,300  on  the 
same  lands,  which  was  still  subsisting  at  the  date  of  his 
death. 

By  pal-agraph  4  the  testator  bequeathed  to  his  wife 
certain  leasehold  premises  held  by  him  at  the  date  of  his 
will ;  the  term,  however,  expired  in  his  lifetime,  and  noth- 
ing passed  to  the  wife  under  this  paragraph. 

By  paragraph  5  the  testator  directed  his  wnfe  to  pay  off 
the  mortgage  for  $1,200,  and  any  other  incumbrances  upon 
the  property  devised  by  paragraph  3,  and  declared  that 
the  bequests  made  by  paragraphs  3  and  4  of  the  will  to 
the  wife  were  made  to  her  for  that  purpose. 

The  first  question  to  be  determined  is  as  to  the  liability 
to  pay  off  the  existing  mortgage  for  $1,300  ;  the  defendant 
Richard  Irwin  contending  that  it  must  be  paid  out  of  the 
assets  primarily  liable  for  the  payment  of  debts  ;  and  the 
defendants  Martha  Stewart  and  Mary  Jane  Glassie  and 
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the  guardian  of  the  infant  defendants  insisting  that  there  Judgment, 
is  no  exoneration  of  house  No.  35,  and  that,  if  it  be  exon-  Meredith, 
erated,  the  whole  burden  of  the  mortgage  must  be  borne  ^-J- 
by  the  devisees  of  house  No.  45. 

The  efiect  of  the  will  is,  I  think,  to  exonerate  house 
No.  So,  to  the  extent  of  the  interest  in  it  devised  to  the 
defendant  Richard  Irwin,  from  the  payment  of  the  mort- 
gage, and  to  cast  the  burden  of  the  payment  of  it  on  the 
residuary  estate. 

The  intention  to  exonerate  house  No.  35  is,  I  think, 
plainly  evidenced  ;  the  devise  to  the  defendant  Richard 
Irwin  in  paragraph  3  is  declared  to  be  of  the  property 
which  is  the  subject  of  it  free  from  all  incumbrances  ;  and 
by  paragraphs  4  and  5  a  fund  is  provided  as  the  primary 
one  for  the  payment  of  the  mortgage. 

It  was  argued  that  the  exoneration  was  only  so  far  as 
the  bequest  contained  in  paragraph  4  should  operate  for 
that  purpose,  and  that  that  fund  having  failed,  there  was 
no  exoneration. 

No  doubt,  had  the  evidence  of  the  intention  to  exoner- 
ate been  confined  to  the  provision  made  by  paragraph  4 
for  the  payment  of  the  mortgage,  there  would  have  been 
strong  ground  to  support  this  contention,  and  authority  is 
not  w^anting  to  justify  it ;  but  upon  this  will  I  think  it 
reasonably  clear  that  the  words  of  paragraph  3  ,  indicate 
an  intention  to  exonerate  absolutely  the  interest  of  the 
defendant  Richard  Irwin  in  house  No.  35  ;  and  that  the 
fund  intended  to  be  provided  for  the  payment  of  the  mort- 
gage by  paragraph  4,  was  so  provided  in  order  to  relieve 
the  assets  primarily  liable  of  the  burden  which  otherw^ise 
would  have  fallen  upon  them  ;  and  that  the  only  effect  of 
the  failure  of  the  fund  is  to  leave  those  assets  in  the  same 
position  as  they  would  have  been  in  had  paragraphs  4  and 
5  not  been  contained  in  the  will. 

The  contention  that  house  No.  45  should  bear  the  whole 
burden  of  the  mortgage  is  also,  I  think,  untenable. 

Before  the  Act  R.  S.  0.  ch.  109,  sec.  37,  uidess  a  contrary 
intention  was  shewn  by  the  will,  the  devisee  of  lands 
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Judgment,  incumbered  by  a  mortgage  made  by  the  testator  was  enti- 
Meredith,  tied  to  have  the.  mortgage  debt  paid  out  of  the  first  four 
^^•J-  classes  of  property  in  the  administration  of  assets  ;  and 
the  effect  of  the  Act  was  to  reverse  this  position,  and  to 
make  the  devisee  take  cum  oriere,  unless  a  contrary 
intention  appeared  ;  and  by  the  same  section  provision  is 
made  that  the  real  estate  so  charged  shall,  as  between  the 
different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  is  charged,  every  part  thereof 
according  to  its  value  bearing  a  proportionate  part  of  the 
mortgage  debts  charged  on  the  w^hole  thereof." 

If  the  will  had  contained  no  evidence  of  a  contrary 
intention,  houses  35  and  45  would,  as  between  the  respec- 
tive devisees  of  them,  have  borne  the  mortgage  debt,  each 
bearing  according  to  its  value  a  proportionate  part  of  the 
debt.  The  effect  of  the  exoneration  of  house  35  is  to 
relieve  it  from  the  proportionate  part  of  the  debt  which 
it  would  otherwise  have  borne ;  but  I  see  no  reason  why 
that  should  result  in  casting  the  whole  upon  house  45  ; 
full  effect  is  given  to  the  section  by  leaving  that  house  to 
bear  its  proportionate  part  of  the  mortgage  debt,  and 
that  part  of  the  testator's  estate  which  has  become  the 
primary  fund  for  payment  of  the  part  of  it  which  house 
No.  35  would,  but  for  the  contrary  intention  shewn,  have 
borne,  to  pay  that  portion  of  the  debt. 

The  next  question  to  be  considered  is  the  contention 
that  the  devisee  of  house  No.  35  is  entitled  to  have  that 
property  discharged  of  the  dower  of  the  widow  of  the 
testator,  she  having  elected  to  take  her  dower  instead  of 
the  provision  made  for  her  by  the  will.  This  contention 
is,  I  think,  untenable.  If  the  dower  of  the  w^idow  be  an 
incumbrance  within  the  meaning  of  paragraph  3,  the  only 
effect  of  the  provision  as  to  the  defendant  Richard  Irwin 
taking  free  from  incumbrances  would  be,  I  think,  to  pre- 
vent the  widow  claiming  the  dower,  if  she  decided  to 
accept  the  provision  made  for  her  b}^  the  will,  but  not  to 
cast  upon  the  residue  the  burden  of  discharging  house  No. 
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35  from  the  dower  ;  and  so  construing  the  will  gives,  in  my  Judgment 
opinion,  full  effect  to  the  intention  of  the  testator,  while  to  Meredith, 
adopt  the  construction  contended  for  would  be  to  impose 
upon  the  other  objects  of  the  testator's  bounty  a  burden 
which  there  is  nothing  to  shew  that  he  intended  they 
should  bear. 

The  next  question  which  has  arisen  is  as  to  the  meaning 
of  paragraph  7.  It  provides,  if  the  defendant  Richard 
Irwin  should  die  before  the  testator's  wife,  for  a  sale  of 
what  the  will  describes  as  "  all  my  said  property,"  and 
directs  that  the  proceeds  of  the  sale  be  invested,  and  the 
interest  of  the  investments  paid  in  certain  proportions  to 
the  defendants  Martha  Stewart  and  Mary  Jane  Glassie  for 
their  lives,  and  the  life  of  the  survivor,  and  for  the  divi- 
sion of  the  corpus  after  the  death  of  the  survivor  as  fol- 
lows :  $500  each  to  the  sons  of  Terence  Farr,  and  the 
balance  equally  between  the  children  of  the  life- tenants 
and  the  children  of  Richard,  if  he  should  many  and  "  leave 
issue  by  such  marriage." 

By  paragraph  6,  to  which  I  have  already  referred,  cer- 
tain lands  are  devised  to  the  wife  for  life,  and  after  her 
death  to  Richard,  his  heirs  and  assigns  forever,  subject  to 
the  payment  of  $500  to  each  of  Terence  Farr's  sons  Wil- 
liam and  Frederick,  and  $500  each  to  Martha  Stewart 
and  Mary  Jane  Glassie,  the  latter  to  be  paid  in  two  and 
four  years  respectively,  after  my  said  brother  acquires 
the  property." 

It  is  argued  by  those  entitled  under  the  provisions  of 
paragraph  7,  that  the  provisions  of  that  paragraph  apply 
as  well  to  the  lands  devised  to  Richard  by  paragraph  3,  as 
to  those  which  are  devised  to  him  by  paragraph  6,  and  it 
is  contended  by  Richard  that  they  apply  only  to  the  sub- 
ject of  the  devise  contained  in  paragraph  6. 

The  contention  of  the  defendant  Richard  Irwin  is,  in  my 
opinion,  the  one  which  should  prevail.  The  word  "said" 
grammatically  applies  to  the  last  antecedent,  and  should 
therefore  be  conhned  to  the  property  mentioned  in  para- 
graph 0 ;  and,  looking  at  the  whole  scope  of  the  will,  and 
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Ignient.  especially  the  destination  of  the  subject  of  the  devises 
Meredith,  mentioned  in  paragraphs  6  and  7,  tliat  was,  I  think,  mani- 
festly the  intention  of  the  testator.  By  paragraph  6  he 
had  made  provision  for  the  same  persons  whom  he  pro- 
vides for  by  paragraph  7,  and  apparently,  though  erro- 
neously, thought  that  if  Richard  died  before  his  wife,  the 
property  which  he  gave  to  him  by  paragraph  6  Avould  be 
undisposed  of,  and  he,  therefore,  makes  provision  for  the 
same  objects  whom  he  had  provided  for  by  paragraph  6, 
and  for  the  children  of  Richard,  should  he  marry  and  leave 
issue  ;  then  again,  if  a  wider  meaning  be  given  to  the 
word  "  said,"  and  it  be  taken  to  refer  to  all  the  property 
which  the  testator  had  by  the  preceding  provisions  of  the 
will  disposed  of,  it  would  include  the  subject  of  the  be- 
quest and  devise  to  the  wife  contained  in  paragraphs  2,  3, 
and  4,  which  there  is  no  reason  for  thinkino-  the  testator 
intended  to  defeat :  see  Crawford  v.  Broddy,  22  A.  R.  307. 

I  am,  therefore,  of  opinion  that  the  property  dealt  with 
by  paragraph  7  is  that  devised  by  paragraph  6,  and  that 
only. 

The  last  question  is  as  to  the  effect  of  the  disclaimer  by 
the  widow  of  the  provision  made  for  her  b}^  the  will,  inclu- 
ding the  devise  for  life  of  the  lands  devised  in  remainder 
to  the  defendant  Richard  Irwin,  his  contention  being  that 
the  effect  of  the  disclaimer  is  to  accelerate  his  remainder, 
and  to  make  it  an  estate  in  possession,  while  the  other 
defendants  contend  that  the  effect  is  not  to  accelerate,  but 
that  the  lands  pass,  as  undisposed  of  for  the  life  of  the 
wife,  to  the  next  of  kin  of  the  testator,  the  residuary 
devise  having  failed  to  take  effect  by  the  wife's  disclaimer. 

It  has  been  held  that  where  there  is  a  devise  to  one  for 
life  with  remainder  in  fee,  the  remainder  is  accelerated 
where  the  tenant  for  life  is  incapable  of  taking  or  is 
not  in  rerum  nctturd,  and  where  the  life  estate  is  revoked, 
or  determined  by  a  forfeiture  clause :  Theobald  on  Wills, 
4th  ed.,  p.  647,  and  cases  there  cited ;  and  AjudJiia  v.  Mussa- 
muet,  L.  R.  11  Ind.  Ap.  1. 

These  cases  establish  that,  primd  facie,  words  by  which 
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estate  is  devised  after  the  decease  of  one  to  whom  a  Judgment, 
life  estate  is  given,  are  to  be  understood  as  denoting  the  Meredith, 
order  of  succession  of  the  limitations  ;  and  that  the  estate 
in  remainder  becomes  one  in  possession  so  soon  as  the  prior 
estate  which  is  interposed  is  out  of  the  way  either  by  its 
beinof  determined  bv  death  or  otherwise. 

I  see  no  reason  why  the  rule  should  not  be  applied, 
where,  as  in  this  case,  the  estate  for  life  has  come  to  an 
end  by  the  disclaimer  of  the  wife.  The  testator's  inten- 
tion was  that  the  possession  of  the  estate  by  his  brother 
should  be  delayed  only  for  the  purpose  of  enabling  his 
wife  to  enjoy  the  prior  estate  which  he  designed  that  she 
should  have,  and,  the  reason  for  the  postponement  being  at 
an  end,  the  postponement  should  end  also. 

As  early  as  86  Eliz.,  Mr.  Justice  Gawdy  said,  in  Fuller 
V.  Ftdler,  Cro.  Eliz.  422  :  "  To  the  second  point  there  is  no 
doubt,  bat  that  he  in  remainder  shall  have  it  presently  ; 
for  the  devise  being  void  to  the  first,  it  is  as  if  it  never 
had  been  made  ;  so  it  is  if  the  first  devisee  refuse,  he  in 
the  remainder  shall  have  it  presently ; "  citing  for  this  a 
case  in  Plowden  in  the  reign  of  Henry  VI.  (37  Hen.  VI., 
Plow.  414.)  The  case  to  which  these  words  refer  was  one 
of  a  devise  in  tail  with  divers  remainders  over,  and  the 
first  devisee  had  died  in  the  lifetime  of  the  testator. 

There  being  nothing  in  the  will  to  exclude  the  applica- 
tion of  the  rule,  I  must,  therefore,  hold  that  the  efifect  of 
the  widow's  disclaimer  is  to  accelerate  the  estate  devised 
to  the  defendant  Richard  Irwin. 

I  make  no  order  for  the  administration  of  the  estate. 
1  see  no  rea,son  why  it  should  be  administered  in  Court. 

There  will  be  judgment  declaring  the  true  construction 
of  the  will  in  accordance  with  the  opinion  I  have  expres- 
sed, and  the  costs  of  all  parties  will  be  paid  out  of  the 
estate,  those  of  the  plaintiffs  as  between  solicitor  and 
client. 

E.  B.  B. 
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The  Credit  Foncier  Franco-Canadian  v.  Lawrie. 

Covenant — Unexecuted  Deed — Acceptance  of  Benefit  under  Deed, — Action. 

An  action  of  covenant  cannot  be  maintained  on  a  deed  conveying  land, 
executed  by  the  grantor,  and  purporting  to  contain  a  covenant  by  the 
grantee  to  pay  certain  mortgages  existing  upon  the  premises  l)ut  which 
has  not  been  executed  by  the  grantee,  although  she  has  accepted  the 
benefit  of  the  deed. 

Statement,  This  was  an  action  brought  against  Daniel  McLean  upon 
the  covenants  contained  in  two  mortoaoes  made  to  William 
Gooderham  on  July  3rd,  1888,  and  April  1st,  1889,  and 
which  had  been  duly  assigned  to  the  plaintiffs,  and  against 
Annie  Lawrie  upon  an  alleged  covenant  in  a  conveyance 
dated  January  8th,  1894,  by  Daniel  McLean  to  her  of  the 
equity  of  redemption  in  the  lands  comprised  in  the  mort- 
gages. This  conveyance  contained  a  covenant  on  the  part 
of  Annie  Lawrie  to  pay  the  amount  due  on  the  mortgages, 
but  it  had  never  been  executed  by  her. 

The  action  was  tried  at  Toronto  non-jury  sittings,  on 
March  2nd,  1896,  before  Meredith,  J. 
R.  McKay,  for  the  plaintiff. 
No  one  appeared  for  the  defendants. 

A  written  argument  was  put  in  on  behalf  of  the  plain- 
tiff in  which  it  was  submitted  that  by  the  acceptance  of 
her  deed,  the  defendant,  Annie  Lawiie,  became  bound  by 
and  liable  to  pay  under  the  covenant  therein  contained, 
and  that  an  action  of  covenant  would  lie  at  law  in  such  a 
case:  Brett  v.  Gitmberland,  Cro.  Jac.  521  ;  Eivre  v.  Strick- 
land, Cro.  J  ac.  240;  Coke  on  Litt.,  231a;  Comyn's  Dig. 
Tit.  Fait.  B.  1  ;  Burnett  v.  Lynch,  5  B.  &  C.  589,  596 ; 
Moide  V.  Garrett,  L,  R  5  Exch.,  at  p.  137  et  seq.  If  not 
liable  on  covenant,  she,  it  was  contended,  was  liable  as 
in  contract  by  virtue  of  the  acceptance  of  the  deed 
containing  the  ]n-ovision  which  it  did,  the  taking  pos- 
session of  the  estate  and  actino-  thereunder  :  Ganavan 
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V.  Meek,  2  0.  R.  686;  Craiuford  v.  Edwards,  33  Mich.  Judgment. 
354.  Witham  v.  Vane,  44  L.  T.  718,  is  distinguish-  Meredith,  J. 
able  upon  the  special  circumstances  th^re  existing,  the 
covenant  there  not  touching  the  land  demised,  or  being 
connected  with  the  consideration.  At  any  rate  Lawrie 
must  be  held  liable  in  equity,  not  merely  on  the  implied 
obligation  arising  from  the  purchase  and  taking  posses- 
sion of  the  land,  subject  to  the  incumbrance,  but  on  the 
ground  of  the  acceptance  of  the  deed  and  taking  the 
benefit  under  it :  Wilson  v.  Leonard,  3  Beav.  373.  The  deed 
expressly  recited  that  the  property  was  conveyed  subject 
to  a  mortgage,  and  the  covenant  to  pay  off  the  mortgage 
was  part  of  the  consideration  :  White  and  Tudor,  L.  C.  (Am. 
ed.)  vol.  2,  at  p.  344 ;  Canavan  v.  Meek,  2  0.  R.,  at  p.  646 ; 
Boyd  V.  Johnston,  19  O.  R.  598;  British  Canadian  Loa.n 
Co.  V.  Tear,  23  O.  R.  664 ;  Beatty  v.  Fitzsimmons,  23  O.  R. 
245 ;  The  Frontenac  Loan  and  Investment  Society  v. 
Hysop,  21  0.  R.  577.  The  right  of  McLean  against  Lawrie 
passed  to  the  plaintiff. 

March  23rd,  1896.    Meredith,  J.  :— 

The  plaintiffs  sue  upon  a  covenant  contained  in  a  deed 
bearing  date  January  8th,  1894,  whereby,  they  allege, 
the  defendant,  Annie  Lawrie,  covenanted  and  agreed  with 
her  co-defendant,  Daniel  McLean,  that  she  would  pay  the 
amount  due  upon  certain  mortgages  subsisting  upon  lands 
conveyed  to  her  by  the  deed,  the  benefit  of  which  covenant 
they  claim  to  be  entitled  to  under  an  assignment  thereof, 
of  the  same  date,  from  her  said  co-defendant  to  them.  The 
claim  is  thus,  and  thus  only,  stated  in  the  pleadings. 

The  deed  is  produced,  and  it  contains  such  a  covenant ; 
but  it  was  never  executed  by  the  defendant,  Annie  Lawrie. 
The  assignment  is  produced,  and  is  by  deed  ;  but  it  is  only 
of  that  covenant  and  the  co-defendant's,  Daniel  McLean's, 
rights  under  it — a  form  of  covenant  contained  in  a  deed 
which  was  never  executed  by  the  intended  covenantor. 

In  these  circumstances  I  failed  to  see  how  the  plaintiffs 

64 — VOL.  XXVII.  O.R. 


500 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment,  ^ould  recover  upon  their  claim  on  thirs  covenant ;  but 
Meredith,  J.  retained  the  case  to  enable  Mr.  McKay  to  furnish  authori- 
ties in  support  of  it.  His  subsequent  diligence  has  been 
great;  but  it  has  failed  to  find  an}^  warrant  for  my  giving 
judgment  against  a  defendant  upon  a  covenant  contained 
in  a  deed  which  was  never  executed  by  her. 

The  old  case  of  Brett  v.  Cumberland,  Cro.  Jac.  521,  is  not 
in  these  days  a  sufficient  authority  for  it.  That  case  and 
other  old  authorities  wei'e  referred  to  in  Burritt  v.  Lynch, 
5  B.  &.  C.  589,  but  were  considered  insufficient  to  warrant 
a  judgment  upon  a  covenant  contained  in  a  deed  not 
executed  by  the  intended  covenantor  though  he  took  the 
benefits  of  the  deed.  Abbott,  C.J.,  in  delivering  his  judg- 
ment in  that  case  said,  at  p.  602  :  "  Then  if  some  action 
wdll  lie,  the  next  question  arises,  what  must  be  the  form 
of  the  action  ?  It  has  been  contended  that  if  an  action 
will  lie,  it  must  be  an  action  of  covenant.  I  think  an 
action  of  covenant  is  not  maintainable,  for  an  action  of 
covenant  is  of  a  technical  nature.  It  cannot  be  main- 
tained, except  against  a  person  who  by  himself,  or  some 
other  person  acting  on  his  behalf,  has  executed  a  deed 
under  seal,  or  who  (under  some  very  peculiar  circum- 
stances, such  as  those]  mentioned  in  Co.  Litt.  231a)  has 
agreed  by  deed  to  do  a  certain  thing.  Here  the  defendant 
has  not  engaged  by  deed  to  perform  the  covenants,  and 
consequently  covenant  will  not  lie."  The  same  result 
appears  from  the  case  of  Witham  v.  Vane,  44*  L.  T.  718 : 
the  plaintiff  in  that  case,  however,  got  over  his  difficulty 
in  this  respect,  in  the  House  of  Lords,  by  a  finding  of  fact 
there  that  there  was  a  counterpart  of  the  deed  duly 
executed  by  the  defendant :  a  report  of  the  case  there  will 
be  found  in  Challis  on  Real  Property,  pp.  341  to  366. 

It  may  be  that  the  defendant,  Daniel  McLean,  has, 
under  the  authority  of  such  cases  as  Burritt  v.  Lynch  and 
Moule  V.  Garrett,  L.  R.  5  Exch.  182,  or  would  have  upon 
payment  of  the  mortgages,  a  good  cause  of action  at  com- 
mon law  against  his  co-defendant  for  indemnity  ;  and  in 
equity  he  certainly  would  upon  the  obligation  referred  to 
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in  such  cases  as  Waring  v.  Ward,  7  Ves.  332,  and  Walker  Judgment. 
V.  Dickson,  20  A.  R.  96.  But  the  plaintiffs  cannot  take  Meredith,  J. 
the  benefit  of  any  such  rights,  for  they  had  not  acquired 
them  before  the  commencement  of  this  action ;  nor  indeed 
at  the  time  of  the  trial ;  their  assignment  is  of  the  covenant, 
and  the  benefit  and  advantage  of  it  only;  and  upon  that 
covenant  only  they  have  sued. 

The  action  in  this  respect  must  be  dismissed,  but  with- 
out costs,  no  one  having  appeared  for  this  defendant  at 
the  trial. 

A.  H.  F.  L. 


May  v.  Logie. 

Will — Construction — Absence  of  Material  Words — Uncertainty — Devise. 

A  testator  by  his  will  provided  as  follows  : — ' '  It  is  my  will  that  as  to  all  my 
estate  both  real  and  personal,  whether  in  possession,  expectancy  or  other- 
wise, which  I  may  die  possessed  of,  my  wife  Elizabeth,  and  I  hereby 
appoint  my  said  wife  Elizabeth  to  be  executrix  of  this  my  will "  : — 

Meld,  not  void  for  uncertainty,  and  a  devise  to  the  testator's  wife  in  fee. 

This  was  an  action  brought  by  Albert  E.  C.  May,  who  Statement, 
claimed  under  the  heirs  and  heiresses  of  William  Pidgen, 
deceased,  to  have  the  alleged  will  of  William  Pidgen 
declared  void,  and  that  William  Pidgen  died  intestate,  and 
that  the  plaintiff  was  entitled  to  certain  lands  of  which  the 
defendant  was  in  possession. 

As  alleged  in  the  pleading,  the  defendant  claimed  title 
fr6m  the  executors  of  the  estate  of  Elizabeth  Pidgen, 
widow  of  William  Pidgen,  her  claim  to  the  lands  being 
founded  not  only  on  the  devise  in  the  will,  but  also  upon 
a  sale  by  the  sheriff  of  the  county  of  York  of  the  lands 
made  to  her  in  1881,  under  a  writ  of  ven.  ex.  issued 
in  an  action  brought  by  one  Charles  Ruse  against  Eliza- 
beth Pidgen  as  executrix  of  William  Pidgen,  upon  a  claim 
alleged  to  be  owing  to  the  plaintiff  from  tlie  latter,  the 
writ  being  against  the  lands  of  William  Pidgen,  deceased, 
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Statement,  come  to  the  hands  of  Elizabeth  Pidgen  as  his  executrix. 

The  plaintiff  alleged  that  the  said  sheriff's  sale  was  neces- 
sarily void,  having  been  made  within  less  than  twelve 
months  from  the  delivery  of  the  writ  to  him  against  the 
lands.  William  Pidgen  died  on  November  2nd,  1878,  and 
Elizabeth  Pidgen  on  April  12th,  1884. 

The  alleged  will  of  William  Pidgen,  dated  May  25th, 
1878,  was  in  the  following  words  :  "  1,  William  Pidgen,  of 
the  township  of  Etobicoke,  in  the  county  of  York,  yeoman, 
do  declare  this  to  be  my  last  will  and  testament  revoking 
all  others  by  me  heretofore  made.  It  is  my  will  that  as  to 
all  my  estate,  both  real  and  personal,  whether  in  posses- 
sion, expectaiicy  or  otherwise,  which  I  may  die  possessed 
of,  my  wife  Elizabeth  (sic),  and  I  hereby  appoint  my  said 
wife  Elizabeth  to  be  executrix  of  this  my  will." 

The  other  facts  material  to  the  present  report,  are  men- 
tioned in  the  judgment. 

The  action  was  tried  at  the  non-jury  sittings  at  Toronto, 
on  March  2nd,  1896,  before  Meredith,  J. 

/.  A.  Donovan,  for  the  plaintiff. 

W.  Mortimer  Clark,  Q.  C,  and  G.  F.  Shepleij,  Q.  C,  for 
the  defendant. 

The  following  cases  were  referred  to  on  the  question  of 
the  construction  of  the  will :  Greemvood  v.  Greemuood,  5 
Ch.  D.  954 ;  In  re  Daniel's  Settlement  Trusts,  1  Ch.  D. 
375 ;  Givyn  v.  Neath  Canal  Navigation  Co.,  L.  R.  3  Ex. 
209  ;  Pitman  v.  Stevens,  15  East  505  ;  In  re  Bassett's 
Estate,  PerJdns  v.  Fladgate,  14  Eq.  54  ;  Doe  d.  Hickman 
V.  Haslewood,  6  A.  &  E.  167;  Doe  d.  Pratt  v.  Pratt,  6  A. 
&  E.  180;  Parker  v.  Tootal,  11  H.  L.  C.  143,  161;  In  re 
Redfern,  Bed  fern  v.  Bryning,  6  Ch.  D.  133;  Hope  v. 
Potter,  3  K.  &  J.  206  ;  In  re  Harrison,  Turner  v.  Hellard, 
30  Ch.  D.  390;  Siueetivg  v.  Prideaux,  2  Ch.  D.  413; 
Towns  V.  Wentworth,  11  Moo.  P.  C.  526  ;  Hope  v.  Potter,  3 
K.  &  J.  206;  Po^ide  v.  Fooks,  3  DeG.  &  J.  251,  266; 
Jarman  on  Wills,  5th  ed.,  vol.  1,  p.  451. 
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March  26th,  1896.    Meredith,  J. :—  Judgment. 

Meredith,  J. 

The  first  and  most  substantial  question  raised  by  the 
parties  is,  whether  the  will  set  out  in  the  pleadings,  con- 
tains a  valid  devise  of  the  lands  in  question,  or  is,  as  the 
plaintiff  contends,  "  void  for  uncertainty." 

The  plaintiff  claims  title  to  the  lands  through  the  heirs 
at  law,  or  some  of  them,  of  the  testator  ;  the  defendant 
claims  title — on  this  branch  of  the  case — under  the  will. 

The  testator  and  his  wife  had  lived  together  as  man  and 
wife  upon  these  lands  for  many  years  before  and  up  to  the 
time  of  his  death  ;  they  had  no  children,  and  he  had  no 
relations  in  this  country.  He  died  in  November,  1878,  and 
she  continued  to  reside  there,  until,  suffering  from  some 
incurable  disease,  she  was  taken  to  the  Home  for  Incurables 
in  October,  1883,  and  remained  there  until  her  death  in 
April,  1884. 

The  lands  by  reason  of  their  proximity  to  the  city  of 
Toronto,  became  at  one  time  of  great  value  ;  and  were 
subdivided,  and  portions  of  them  sold  as  town  lots;  so 
that  from  the  small  suburban  farm  which  they  were  during 
the  testator's  long  residence  upon  them,  they  have  become 
suburban  town  lots  with  a  church,  stores  and  dwelling 
houses  upon  them,  though  mainly  yet  vacant  lands  await- 
ing sale  in  such  lots. 

Such  possession  as  there  has  been,  has  always  been  held 
under  titles  derived  through  the  testator's  widow  ;  and  the 
title  of  all  who  have  purchased  and  built  upon  and  occu- 
pied any  of  these  town  lots,  seem  to  depend  upon  her 
title. 

No  claim  on  the  part  of  any  of  the  testator's  heirs  at 
law  seems  to  have  been  threatened  until  the  year  1890  • 
and  the  conveyance  through  which  the  plaintiff  claims 
title  from  them,  was  not  made  until  the  year  1894. 

The  testator  had,  before  making  the  will  in  question, 
made  another ;  and  he  had  shortly  before  making  that  in 
question,  told  one  of  the  witnesses  to  it,  that  that  former 
will  did  not  give  the  property  to  his  wife  absolutely,  and 
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Judgment,  that  he  was  making  this  will  as  he  wished  her  to  have  it 
Meredith,  J.  absolutely  ;  though,  of  course,  that  will  not  aid  her  if  the 
will  do  not  in  fact  so  give  it.  It  is  not  that  which  he 
intended  or  wished  to  do,  but  that  which  his  will  shews  he 
wished  that  must  prevail ;  though  it  is  right  to  state  the 
material  surrounding  circumstances  of  the  testator  at  the 
time  of  making  the  will,  so  that  the  reading  of  it  may,  as 
nearly  as  can  be,  be  in  the  same  light  as  that  in  which  it 
was  written. 

The  will  is  in  the  testator's  own  handwriting  through- 
out ;  and  the  case  seems  to  afford  another  proof  of  the 
truth  of  the  saying  that  a  little  learning  is  some  times  a 
dangerous  trhing.  He  seems  to  have  had  enough  knowl- 
edge of  legal  expressions  to  lead  him  to  discard  plain  simple 
words,  of  the  meaning  of  which  he  could  have  had  no 
doubt,  and  adopt  somewhat  technical  forms  and  words 
which  he  was  not  able  to  mould  with  exactness  to  his 
wishes. 

He  doubtless  took  a  printed  form  of  a  will  as  his  guide. 
I  have  an  indistinct  recollection  of  just  such  a  form  of  will, 
but  whether  contained  in  some  book  of  legal  forms  and 
legal  information  for  laymen,  or  in  one  of  the  blank  forms 
of  wills  sold  by  stationers,  I  cannot  call  to  mind. 

However  that  may  be,  I  have  no  doubt  that  a  little  less 
knowledge  of  legal  forms  would  have  led  him  to  use 
simple  words  with  which  he  was  familiar,  and  which  he 
could  readily  and  accurately  have  put  together  so  as  clearly 
to  express  his  meaning  :  or  have  led  him  to  seek  the 
assistance  of  some  one  skilled  in  legal  phraseology,  whose 
knowledge  and  skill  would  have  saved  the  diflBculty,  con- 
tention and  litigation  which  this  man's  endeavour  to  be  his 
own  lawyer  has  caused. 

The  will  is  in  these  words  [The  learned  Judge  here  set 
out  the  will,  as  above  given]  :  and  the  question  T  have 
to  determine  is,  whether  it  contains  a  gift  of  the  testator's 
estate  to  his  wife,  or  is  void,  in  so  far  as  it  purports  to  deal 
with  his  estate,  for  uncertainty. 

Now  three  things  are  plainly  shewn  by  the  will;  First, 
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it  is  the  testator's  last  will,  revoking  all  others  ;  Second,  Judgment, 
it  is  his  will  respecting  all  the  property  of  which  he  should  Meredith,  J. 
die  possessed ;  and,  last,   his  wife  is  the  only  person 
named  in  it ;  the  only  person  who  can  in  any  manner  be 
considered  as  intended  to  be  benefited  by  it,  and  she  is 
also  by  it  made  his  sole  executrix. 

Then  as  to  the  very  words  in  question  : — If  the  testator 
had  written  instead  of  them  the  w^ords :  "  I  will  ray  wife 
all  my  estate  real  and  personal,"  it  would  be  no  doubt 
said,  on  all  hands,  "  that  is  a  good  and  plain  gift  to  the  wife," 
and  perhaps  be  added  "  and  is  grammatically  accurate  ; " 
and  yet  it  is  not  so  unless  the  word  "  to "  is  understood 
before  the  w^ord  "  wife."  "  I  give  to  my  wife  all  my 
estate,"  or  "  I  give  all  my  estate  to  my  wife."  Trans- 
posing thus  the  words  first  used,  they  would  appear  in 
this  order :  "  I  give  all  my  estate,  my  wife."  That 
would  probably  be  said  to  be  inaccurate — though  no 
one  would  ordinarily  suggest  that  the  meaning  was  not 
apparent — but  why  ?  Why  may  not  the  preposition  "  to  " 
be  understood  before  the  words  "  my  wife  "  in  this  posi- 
tion as  well  as  in  the  other  ?  The  only  answer  I  could 
suowst,  would  be  that  it  is  usual  in  the  first  mentioned 
form  but  not  in  the  last ;  it  is  usual  to  say,  for  instance, 
"I  gave  my  wife  that,"  but  not,  "I  gave  that  my  wife,' 
though  strictly  speaking  the  one  is  quite  as  accurate  as  the 
other.  Then,  if  it  be  as  strictly  accurate  to  say,  "  I  will  all 
my  estate,  my  wife,"  as  to  say  "I  will  my  wife  all  my  estate," 
and  if  the  latter  can  be  said  to  be  an  accurate  expression, 
and  if  there  can  be  no  real  doubt  that  the  meaning  of  each 
is  to  give  to  the  wife  all  the  estate,  it  seems  to  me  scarcely 
to  require  as  much  as  a  short  step  to  uphold  the  validity  of 
the  devise  of  the  lands  in  question  in  fee  simple  to  the 
wife.  Bearing  in  mind  the  three  plain  main  features  of 
the  will,  and  the  probable  manner  of  its  compilation,  to 
which  I  have  adverted,  the  words,  "  It  is  my  will  that  as 
to  all  my  estate,"  surely  mean  no  more  and  not  less  than 
"  I  will  all  my  estate,"  and  the  omission  of  the  word  "  to  " 
before  the  words  "  my  wife  Elizabeth,"  can  make  no  more 
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Judgment,  difference  than  the  ahnost  universal  omission  of  it  before 
Meredith,  J.  the  like  worcls  in  the  transposed  use  of  them  would. 

In  strict  grammatical  and  legal  accuracy,  the  testator 
should  have  said,  "  I  devise  and  bequeath  all  my  real  and 
personal  estate  to  m}^  wife  Elizabeth."  Under  the  Wills 
Act  that  would  have  carried  the  fee  simple  in  the  lands  in 
question,  without  using  any  words  of  limitation.  But 
neither  technical  nor  grammatical  accuracy  is  required  in 
wills  or  other  legal  documents.  I  fear  if  it  were  generally 
required,  there  are  few  writings  of  any  character  to  which 
some  objection  might  not  be  taken.  No  matter  how  un- 
grammatical,  how  inaccurate,  how  complicated,  how  clumsy, 
or  how  great  the  evidence  of  ignorance  in  its  writing,  effect 
must  be  given  to  the  will  of  the  testator  in  every  particu- 
lar in  which  his  meaning  can  be  gathered  from  anything  con- 
tained any  where  within  the  four  corners  of  the  writing. 

Upon  the  first  reading  of  this  will,  it  seemed  to  me  that 
notwithstanding  the  clumsy  handling  of  technical  words 
by  the  testator,  it  was  pretty  plain,  not  only  from  the 
whole  of  the  will,  but  also  from  the  very  words  in  ques- 
tion, that  he  had  devised  the  lands  in  question  to  his  wife  ; 
and  further  consideration  of  it  but  tends  to  strengthen 
that  view  ;  whilst  if  I  had  thought  otherwise,  a  perusal  of 
the  cases,  especiall}^  those  of  later  date,  would  probably 
have  constrained  me  to  consider  the  devise  good. 

In  Doe  d.  WickJiam  v.  Turner,  2  D.  &  Ry.  398,  the 
words :  "  I  give  farther  my  yard,  stable,  cow-house,  and 
all  other  outhouses  in  the  said  yard  to  my  sister  Martha 
Wickham  to  have  the  interest  and  profits  during  her 
natural  life,"  were  held  to  give  an  estate  for  life  in  the  pro- 
perty to  Martha  Wickham,  and  to  give  the  fee  simple  to 
Henry  Wickham,  mainly  because  of  the  use  of  the  word 
"  farther,"  and  because  it  was  said  the  word  "  further  "  w^as 
never  used  elsewhere  in  the  will  than  where  there  was  a 
second  bequest  to  a  person  previously  named  ;  and  the 
next  preceding  gift  was  a  gift  to  Henry  Wickham.  That 
was  going  a  long  way  further,  it  seems  to  me,  than  need 
be  gone  in  this  case  to  uphold  the  devise  in  question. 
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The  words  of  the  will  under  consideration  in  Re  Bassetfs  'Tudgment. 
Estate,  Perkins  v.  Fladgate,  L.  R.  14  Eq.  54,  were  :  "  After  Meredith,  J. 
these  legacies  and  my  doctor's  bills  and  funeral  expenses  are 
paid,  I  leave  (sic)  to  my  sister  Marj-  Perkins,  Pipin  Pi  pin, 
Wisconsin,  ^orth  America,  without  any  power  or  control 
whatsoever  of  her  husband,  John  Perkins  ;  in  case  of  her 
death  to  be  equally  divided  amongst  her  children  or  grand- 
children ;  "  without  any  other  words  to  indicate  what  the 
testatrix  intended  to  leave  to  her  sister  ;  but  Bacon,  V.-C, 
found  no  difficulty  in  considering  the  words  used  a  valid 
gift  of  the  residue  of  the  estate  of  the  testatrix.  He  placed 
some  stress  upon  the  usual  words  of  beginning  wills,  declar- 
ing them  to  be  "  the  last  will  and  testament  "  of  the  testator 
or  testatrix.  The  will  in  this  case,  contains  stronger  words 
of  that  character,  viz. :  "  I  *  *  do  declare  this  to  be  my 
last  will  and  testament,  revoking  all  others  by  me  hereto- 
fore made,"  followed  by  the  words  :  "  It  is  my  will  that 
as  to  all  my  estate,  both  real  and  personal,  whether  in 
possession,  expectancy,  or  otherwise,  which  I  shall  die 
possessed  of." 

The  learned  Vice-Chancellor  used  these  words,  words 
which  have  very  considerable  application  to,  and  might  be 
well  adopted  in  this  case,  with,  of  course,  this  difference, 
that  there  the  subject  of  the  gift  was,  and  here  the  object 
of  the  gift  is  in  question : — The  intention  of  testatrix  is 
express  ;  if  I  could  find  any  indication  of  an  intention  to 
give  anything  else,  as  for  instance  a  legacy  of  £500,  it 
would  be  different.  But  what  other  meaning  can  be  attri- 
buted to  these  words  except  that  which  I  have  suggested  ? 
What  answer  can  be  given  to  the  question,  '  What  did  she 
mean  to  leave  except  this — the  entirety  of  the  residue  of 
her  estate  ? '  "  In  this  case,  after  the  strongest  sort  of  de- 
claration that  the  whole  of  his  estate  was  being  disposed  of 
by  the  will ;  what  other  answer  can  there  be  to  the  ques- 
tion, "  to  whom  is  it  given  ?"  than  "his  wife  Elizabeth,"  or 
more  accurately  speaking,  "  to  his  wife  Elizabeth." 

There  is  no  other  object  of  his  bounty  in  any  manner 
howsoever  suggested.  I  have  used  the  word  bounty,  but 
65 — VOL.  XXVII.  O.R. 
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Judgment,  perhaps  using  an  expression  in  the  moral  (as  contra-distin- 
Meredith,  J.  guished  from  the  legal)  sense,  a  gift  of  this  character — by 
an  early  settler  in  this  Province,  without  children,  to  a  sur- 
viving wife  after  many  years  of  married  life  with  her,  dur- 
ing which  in  all  probability  the  property  was  acquired,  and 
acquired  by  her  hard  work  and  economy,  as  well  as  his, 
and  a  wife  then  possibly  afflicted  with  the  incurable  dis- 
ease of  which  a  few  years  afterwards  she  died — would  be 
much  better  described  as  an  act  of  justice  than  of  bounty. 

The  contention  for  the  plaintiff  is,  of  course,  that  the 
gift  is  invalid  because  of  uncertainty  as  to  the  object,  not 
of  course  the  subject  of  it.  And  whilst  I  am  told  in  one 
breath  that  I  cannot  rightly  read  into  the  will  any  words 
to  give  it  grammatical  meaning,  I  am  in  the  next  breath 
told  in  effect  to  read  into  it  after  the  words,  my  wife 
Elizabeth,"  some  such  words  as,  "  shall  hold  it  in  trust " 
for  some  one.  But  if  words  are  not  to  be  read  into  a  will 
to  give  it  effect,  they  are  very  much  less  to  be  read  into 
it,  or  read  as  if  intended  to  be  put  in  but  accidentally 
omitted,  in  order  to  destroy  it,  to  prevent  it  having  any 
'  effect. 

But  in  trust  for  whom  ?  If  the  wife  is  to  take  at  all, 
there  is  not  the  faintest  indication  that  she  is  to  take  other- 
wise than  for  her  own  benefit  absolutely. 

In  the  will  under  discussion  in  In  re  Harrison,  Turner 
V.  Hellard,  30  Ch.  D.  390,  the  testatrix  had  used  a  printed 
form,  and  had  not  filled  in  the  blank  left  for  the  name  of 
the  leofatee  and  devisee,  but  had  filled  in  the  blank  left  for 
the  personal  pronoun  following,  thus :  "  *  *  unto 
to  and  for  Iter  own  use  and  benefit  absolutely  ;" 
she  had,  however,  in  the  beginning  of  the  will  filled  in  the 
printed  form  directing  in  the  usual  way  payment  of  debts 
and  funeral  and  testamentary  expenses,  by  completing  the 
printed  part  word  "  execut,"  making  it  executrix  ;"  and 
she  had  filled  in  the  usual  form  of  appointment  of  a  per- 
sonal representative  with  the  words,  my  niece  Catherine 
Hellard,"  again  changing  the  part  word  "  execut "  to 
"  executrix."    Under  these  circumstances,  Kay,  J..,  in  the 
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first  instance,  and  the  Court  of  Appeal  afterwards,  with-  Judgment, 
out  calling  upon  any  one  to  support  the  will,  held  that  the  Meredith,  J. 
executrix,  Catherine  Hellard,  took   under   the  will  as 
fully  as  if  her  name  had  been  written  in  the  space  left  for 
the  name  of  the  legatee  and  devisee. 

Among  the  many  interesting  cases  upon  the  subject  of 
uncertainty  and  of  supplying  and  transposing  words  in 
testamentary  writings,  I  refer  to  Prestwidge  v.  Groom- 
hridge,  6  Sim.  171 ;  Pitman  v.  Stevens,  15  East  505 ;  Doe 
d.  Hickman  v.  Haslewood,  6  Ad.  &  E.  167 ;  In  re  Daniel's 
Settlement  Trusts,  1  Ch.  D.  375  ;  Sweeting  v.  Prideaux,  2 
Ch.  D.  413  ;  Greemuood  v.  Greenwood,  5  Ch.  D.  954  ;  In  re 
Redfern,  Redfern  v.  Bryning,  6  Ch.  D.  133 ;  Mellor  v. 
Daintree,  S3  Ch.  D.  198,  and  In  re  Jodrell,  Jodrell  v. 
Seale,  44  Ch.  D.  590,  and  [1891],  A.  C.  304. 

Mohun  V.  Mohun,  1  Swan.  201,  seems  to  be  yet  treated 
as  an  authority  ;  the  will  in  question  there  was  in  these 
words :  "  I,  John  Mohun,  of  the  town  of  Comfort,  do 
make  this  my  last  will  and  testament.  I  leave  and  be- 
queath to  all  my  grandchildren,  and  share  and  share  alike. 
As  witness  my  and  seal,  this  14th  day  of  April, 

1814." 

On  the  same  day  the  testator  added  the  following  words, 
without  date,  but  attested  by  three  witnesses  :  "  And  far- 
ther, I  appoint  Thomas  Haswell  and  Thomas  Eggleston  my 
trustees  for  all  my  grandchildren  and  nieces  ;  as  witness 
my  hand." 

The  Master  of  the  Rolls  held  it  to  be  void  for  uncer- 
tainty as  to  both  subject  and  object.  The  judgment  is 
very  short,  being  wholly  contained  in  these  words  :  "  This 
instrument  presents  ambiguity  of  every  kind,  uncertainty 
both  in  the  subject  and  in  the  objects  of  the  bequest;  who 
are  to  take,  and  what  is  to  be  taken.  The  Court  cannot 
insert  or  transpose  words  for  the  purpose  of  giving  a 
meaning  to  instruments  which  have  none." 

But  the  case  does  not  seem  to  me  to  militate  against  the 
validity  of  the  will  now  in  question  ;  there  the  words 
added  to  the  will  in  what  was  called  a  "  codicil,"  made 
no  doubt  the  uncertainty  as  to  the  object,  felt  by  the 
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Judgment,  learned  Judge;  and  as  the  word  "all  "was  not  without 
Meredith,  J.  any  meaning  as  it  stood,  "  I  give  to  all  my  grandchildren," 
there  would  seem  to  be  some  degree  of  uncertainty  even 
if  the  word  "  all"  would  have  been  sufficiently  certain  if 
it  had  reference  to  the  subject  and  not  the  object  of  the 
gift ;  as  to  which  see  Bowman  v.  Milhanke,  1  Lev.  130. 

It  seems  to  me  that  the  case  would  be  very  different  if 
tlie  words  had  been  "  I  give  to  all  my  wife ;"  for  there  "  all" 
could  not  have  ixny  sensible  reference  to  the  object  of  the 
gift,  but  ought  to,  I  think,  without  great  difficulty,  be  held 
to  refer  to  the  subject  of  it. 

I  can  hardly  doubt  that  in  these  days  the  words,  "  I  give 
to  all  my  real  and  personal  estate  my  wife,"  would  be  held 
a  valid  gift  of  all  the  real  and  personal  estate  to  the  wife. 
Omitting  the  word  "  to,"  the  case  would  be  stronger  for  the 
validity  of  the  gift  :  "  I  give  all  my  real  and  personal 
estate  my  wife,"  would  surely  in  the  absence  of  anything 
in  the  context  to  prevent  it,  be  a  valid  gift  to  the  wife, 
and  the  more  plainly  so  after  a  declaration  that  it  was  the 
testator's  last  will,  revoking  all  others,  and  respecting  all  the 
estate  real  and  personal,  of  which  he  should  die  possessed. 

The  one  respect  in  which  this  case  presents  to  my  mind 
any  room  for  contention,  is  the  use  of  words,  "  It  is  my 
will  that  as  to  ;"  but  under  all  the  circumstances,  they 
seem  to  me  the  same  as  if  the  testator  had  used  the  simpler 
words,  *'  I  will." 

It  would  be  strancje  and  rep-retable,  if  after  the  stronof 
and  clear  declarations  of  the  testator  of  his  intention  to 
die  wholly  test'ate,  contained  in  his  will,  it  were  held  that 
he  died  wholly  intestate  ;  if  it  were  held  that  the  solemn 
act  of  making  the  will,  was  but  what  an  eminent  Judge 
has  designated  as  a  solemn  farce. 

The  widow's  title  to  the  lands  under  the  will  in  question 
is  established  ;  and  I  need  not  consider  the  other  grounds 
of  defence  pleaded. 

The  action  will  be  dismissed  with  costs.  Proceedings 
will  be  stayed  for  a  month  if  the  plaintiff  desire  it. 

A.  H.  F.  L. 
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[QUEEN'S  BENCH  DIVISION.] 

Aemstkong  V.  Lye. 

Equitable  Assignment — Attorney  for  Sale  of  Lands — Authority  to  Pay 
Advance  out  of  Proceeds — Subsequent  Advance — Acknowledgment — 
Notice — Registry  Act— Attorney  Subsequently  Becoming  Purchaser — 
Lien — Personal  Obligation. 

The  attorney  under  an  irrevocable  power  from  the  owner,  for  the  "  sale 
or  other  disposition  "  of  certain  lands,  subject  to  several  charges,  aiid 
who  by  agreement  for  value  was  entitled  on  the  sale  thereof,  after  pay- 
ment of  such  charges,  to  a  portion  of  the  surplus,  agreed  in  writing  in 
the  event  of  a  sale  to  pay  out  of  such  surplus  a  further  charge  on  the 
lands  made  by  the  owner  subsequent  to  the  giving  of  the  power.  The 
document  creating  the  further  charge  was  registered  on  the  affidavit  of 
a  witness  thereto,  together  with  the  agreement  of  the  attorney  to  pay, 
and  a  statement  by  the  plaintiff  that  he  had  advanced  and  an  acknow- 
ledgment by  the  chargee  and  transfer  by  her  to  the  plaintiff  of  the 
amount  of  the  subsequent  charge,  the  latter  documents  being  registered 
without  proof.  Afterwards  the  owner  of  the  lands  conveyed,  for  value 
to  himself  and  others,  his  equity  of  redemption  to  the  attorney  : —  ' 

Held,  that  any  defect  in  the  proof  for  registration  of  the  documents  was 
cured  by  section  80  of  the  Registry  Act,  R.  S.  0.  ch.  114,  and  that  the 
attorney  was  affected  with  notice  of  the  whole  transaction  : — 

Held,  also,  that  the  plaintiff  had  a  lien  upon  the  lands  for  the  amount  of 
his  advance  and  interest,  and  that  the  effect  of  the  transaction  as  to  the 
further  charge  was  to  equitably  assign  to  him  so  much  of  the  proceeds 
of  the  intended  sale  of  the  lands  as  was  equal  to  his  advance,  and  that 
he  was  entitled  to  redeem  the  encumbrances  existing  at  the  time  of  his 
advance  : — 

Held,  lastly,  that  the  attorney  was  personally  liable  for  the  amount  of 
the  further  charge,  Street,  J.,  dissenting  as  to  the  last  point  on  which 
the  judgment  of  Boyd,  C,  was  reversed. 

This  was  an  action  tried  before  Boyd,  C,  at  the  Toronto  Statement, 
non-jury  sittings,  on  26th  Octobei',  1894. 

The  following  statement  of  facts  is  taken  from  the  judg 
ment  of  Street,  J. : — 

On  8th  May,  1891,  Arthur  Kankin  since  deceased,  was 
the  owner  of  a  large  tract  of  land  in  the  district  of  Algoma, 
known  as  the  township  of  Rankin,  which  was  subject  to 
a  mortgage  for  $39,000  to  one  George  Gooderham,  and  to 
certain  charges  in  favour  of  Messrs.  Boswell  &  Cameron. 
Proceedings  had  been  taken  by  Gooderham  to  recover  the 
amount  of  his  mortgage,  and  the  lands  had  been  ordered 
to  be  sold  on  9th  May,  1894,  under  the  direction  of  the 
Court.    At  the  request  of  Rankin,  the  defendant  Lye,  on 
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Statement,  g^-h  May,  1891,  entered  into  an  agreement  whereby  he 
undertook  to  agree  with  Gooderham  to  pay  off  his  mort- 
gage within  one  year,  and  in  the  meantime  to  secure 
Gooderham  collaterally  to  the  extent  of  $10,000.  Rankin 
agreed  to  pay  Lye  $500  within  three  months,  and  within 
the  same  period  to  pay  off'  Gooderham's  mortgage  ;  failing 
which  he  created  Lye  his  attorney,  irrevocable,  for  the  sale 
of  the  property,  and  agreed  that  Lye  should,  as  his  remun- 
eration, retain  one-third  of  the  net  proceeds  of  the  pro- 
perty after  payment  of  the  Gooderham  and  Boswell  & 
Cameron  claims  upon  it. 

At  the  time  this  agreement  was  entered  into,  Rankin 
was  and  had  been  for  several  years,  liable  to  his  niece  Mrs. 
S.  Y.  Hutchins,  in  the  sum  of  $6,000,  upon  a  bond  given 
partly  for  borrowed  money  and  partly  for  other  consider- 
ations. On  13th  May,  1891,  Rankin,  at  Mrs.  Hutchin's 
request,  signed  an  instrument  in  writing  in  the  following 
■  words : 

"  I,  Arthur  Rankin,  of  the  town  of  Windsor,  do  hereby 
agree,  that  in  the  event  of  my  niece,  Mrs.  S.  V.  Hutchins, 
obtaining  a  loan  or  advance  of  money  from  any  person, 
the  same  to  the  extent  of  $1,200,  and  interest  on  not  more 
than  $1,200  thereon  at  the  rate  of  ten  per  cent,  per  an- 
num, may  be  a  charge  by  way  of  mortgage  against  my 
interest  in  the  township  of  Rankin,  in  the  district  of 
Algoma,  in  Ontario  ;  and  I  hereby  authorize  Henry  Lye  of 
the  city  of  Toronto,  my  attorney  for  the  sale  of  the  said 
property,  to  pay  the  amount  of  the  said  loan  to  an  amount 
not  exceeding  $1,200,  and  interest  as  aforesaid,  out  of  my 
share  of  the  proceeds  of  such  sale  or  other  disposition  of 
the  property;  and  I  sign  this  agreement  on  the  under- 
standing that  my  niece  will  apply  the  amount  hereby 
made  a  charge  on  my  property,  if  paid  by  me,  on  the  bond 
for  $6,000  made  by  me  to  her  in  1886.  Dated  this  13th 
day  of  May,  A.D.  1891. 

Witness,  D.  B.  Read. 

(Signed)       A.  Rankin." 
In  the  following  October,  Mrs,  Hutchins  took  this  in- 
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strumenfc  to  the  plaintiff  from  whom  she  had  borrowed  Statement. 
$500  some  time  before,  and  asked  him  to  make  a  further 
advance,  which  he  agreed  to  do  upon  getting  some  acknow- 
ledo-ment  from  the  defendant  Lve.    Mrs.  Hutchins  there- 

CD 

upon  procured  from    him    a  writing  in  the  following 
words : 

"  Arthur  Rankin  of  Sandwich,  in  the  county  of  Essex, 
Ontario,  having  authorized  me,  as  his  attorney,  to  pay 
$1,200  and  interest  at  ten  per  cent,  out  of  his  share  of  the 
proceeds  of  the  sale  of  the  township  of  Rankin,  after  pay- 
ing the  mortgage  to  George  Gooderham  and  all  expenses, 
and  the  claim  of  Messrs.  Boswell  &  Cameron  and  expen- 
ses, I  hereby  agree  to  pay  it  out  of  such  share  of  proceeds, 
as  soon  as  I  receive  them,  to  Robert  A.  Armstrong,  should 
he  advance  the  same  to  Mrs.  S.  V.  Hutchins  of  Toronto,  in 
the  terms  of  the  said  agreement.    (Signed)   Henry  Lye." 

"  In  the  event  of  the  return  and  cancellation  of  this 
agreement,  the  agreement  made  by  Mr.  Rankin  in  her 
favour,  is  to  be  returned  to  Mrs.  Hutchins. 

(Signed)       Henry  Lye," 

The  latter  clause  is  explained  as  probably  referring  to  a 
duplicate  of  the  previously  mentioned  document  which 
Mr.  Lye  thought  was  left  with  him  at  the  time,  and  which 
he  thought  at  the  trial  he  still  held. 

On  20th  October,  1891,  upon  the  above  instrument  with 
Mr.  Lye's  signature  being  produced  to  him  by  Mrs.  Hutch- 
ins, the  plaintiff*  advanced  to  her  $459  in  cash,  and  gave 
up  to  her  the  securities  he  held  for  his  former  advance,  the 
interest  upon  which,  with  the  principal  and  the  new  ad- 
vance of  $459,  made  up  $1,025. 

At  the  foot  of  Mr.  Lye's  agreement  the  plaintiff  then 
wrote  as  follows : — 

"  I,  Robert  A.  Armstrong,  of  the  township  of  Cavan,  coun- 
ty of  Durham,  Ontario,  have  advanced  $1,025  to  Mrs.  S.  V. 
Hutchins  in  compliance  with  above  agreement  this  20th 
day  of  October,  1891,  which  $1,025  is  to  bear  interest  at 
the  rate  of  ten  per  cent,  per  annum  till  paid  . 

(Signed)      R.  A.  Armstrong." 
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Statement.  And  Mrs.  Hutchins  below  this  signed  an  acknowledo-- 
ment  that  she  had  received  the  sum  of  $1,025  and  trans- 
ferred to  the  plaintitf  her  interest  under  the  agreements 
signed  by  Lye  and  Eankin,  as  securit}^  foi-  the  amount. 
All  these  instruments  attached  together  were  then  depo- 
sited in  the  proper  Registry  Office  on  the  2(jth  October, 
1891,  as  No.  33,  upon  an  affidavit  by  Mr.  D.  B.  Read,  of 
the  execution  by  Rankin  of  the  first  of  them.  The  certifi- 
cate of  registration  is  endorsed  upon  the  back  of  the 
bundle  of  papers  executed  by  Rankin,  Lye,  Armstrong 
and  Mrs.  Hutchins,  above  mentioned,  which  are  all 
attached  tos^ether,  the  last  of  them  beinor  the  affidavit  of 
execution. 

On  13th  April,  1892,  another  agreement  was  entered 
into  between  Rankin  and  Lye,  in  which,  after  reciting  that 
Rankin  had  been  unable  to  carr}^  out  his  agreement  of 
April,  1891  :  that  Lye  had  become  the  purchaser  of  the 
Gooderham  mortgage,  and  had  agreed  to  purchase  the 
Bos  well  and  Cameron  charges  at  Rankin's  request,  and 
that  Rankin  was  desirous  of  further  extending  the  time 
for  sale  of  the  said  lands  until  1st  October,  1892,  it  was 
agreed  that  Lye  should  extend  the  time  as  requested,  and 
that  Rankin  should  pay  him  $10,000  as  a  consideration  for 
what  he  did  at  Rankin's  request,  in  lieu  of  the  one-third 
interest  in  the  surplus  proceeds  of  sale  to  which  he  was 
entitled  under  the  former  agreement,  such  sum  of  $10,000 
to  be  a  charge  upon  the  property. 

On  1st  November,  1892,  for  the  expressed  consideration 
of  $45,000,  Rankin  by  deed  conveyed  his  equity  of  re- 
demption in  the  lands  in  question  to  Lye.  This  convey- 
ance was  registered  on  8th  November,  1892.  By  a  con- 
temporaneous agreement  between  Rankin'  and  Lye  the 
true  consideration  is  stated  as  being  made  up  of,  1st,  the 
moneys  due  to  Lye  under  the  various  agreements  with 
Rankin,  including  the  charges  on  the  land  assumed  by  him  ; 
2nd,  certain  advances  of  money  theretofore  made  by  Lye 
to  Rankin  ;  3rd,  the  indemnifying  the  said  Rankin  from 
liability  of  the  said  Rankin,  if  any,  under  and  in  pursu- 
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ance  of  a  certain  agreement  between  the  said  Eankin  and  Statement. 
Mrs.  S.  Y.  Hutchins,  dated  13th  May,  1891,  and  registered 
as  No.  83  ;  4th,  the  payment  of  $250  to  other  persons ;  and 
5th,  the  payment  to  Kankin  of  $100  a  month  during  his 
life  by  Lye. 

On  12th  April,  1898,  after  the  death  of  Arthur  Kankin, 
Mrs.  Hutchins  brought  an  action  against  Lye  and  against 
George  Rankin  and  Samuel  V.  Hutchins,  the  former  being 
the  administrator  of  Arthur  Rankin,  deceased,  claiming 
as  a  creditor  of  Arthur  Rankin  under  the  bond  from  him 
to  her  to  set  aside  the  conveyance  of  the  equity  of  redemp- 
tion from  Rankin  to  Lye  as  being  fraudulent  against  her, 
or  to  be  allowed  to  redeem  the  land.  Lye  answered  that 
the  conveyance  to  him  was  bond  fide  and  for  sufficient 
consideration.  The  action  came  up  for  hearing  in  January, 
1894,  and  was  dismissed  without  costs,  and  without  preju- 
dice to  any  action  which  might  be  brought  to  enforce  the 
charge  of  $1,200  against  the  property. 

The  present  action  was  brought  on  SOth  March,  1894, 
seeking  to  have  it  declared  that  the  plaintift'  was  entitled 
to  a  charge  for  the  advance  of  $1,025  and  interest  upon 
the  lands  in  question,  and  for  a  personal  order  for  payment 
by  Lye  of  the  amount ;  or,  in  the  alternative,  for  a  judg- 
ment allowing  the  plaintiff  to  redeem.  Mrs.  S.  V.  Hutchins, 
her  husband,  S.  Y.  Hutchins,  and  George  Rankin,  the 
administrator  of  Arthur  Rankin,  were  also  made  parties 
defendant.  The  defendant  Lye  denied  notice  of  the  ad- 
vance by  the  plaintiff  to  Mrs.  Hutchins,  and  claimed  to  be 
an  innocent  purchaser  for  value  with  a  registered  title. 

The  learned  Chancellor  gave  judgment  as  follows  : — 

November  17th,  1894.    BOYD,  C.  :— 

I  do  not  think  that  Mr.  Lye  is  pei'sonally  liable  to  pay 
the  sum  claimed,  but  that  it  forms  a  lien  on  the  lands  in 
question.  This  is  the  effect  of  the  document  signed  by 
Mr.  Rankin  on  the  13th  May,  1891,  declaring  that  up  to 
the  sum  of  $1,200  advanced  to  Mrs.  Hutchins,  the  same 
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Judgment,  shall  form  a  charge  by  way  of  mortgage  on  his  interest  in 
Boyd,  C.    the  lands  in  question. 

An  advance  was  made  by  Armstrong  on  20th  October, 
1891 ;  and  on  the  26th  October,  1891,  the  Rankin  agree- 
ment was  registered,  having  annexed  to  it  the  other  papers, 
signed  by  Lye  and  Mrs.  Hutchins,  shewing  the  advance  of 
$1,025,  as  secured  by  a  promissory  note.  Mr.  Lye,  as  attorney 
of  Rankin,  agreed  to  pay  what  should  be  advanced  on 
Colonel  Rankin's  order  out  of  the  proceeds  of  the  property, 
then  expected  to  be  sold.  But  this  event  never  happened- 
Instead  of  that  the  property  was  turned  over  to  Mr.  Lye  on 
the  nominal  consideration  of  $45,000 ;  but  the  real  trans- 
action beino-  that  he  should  discharo^e  the  obligations 
standing  against  the  land  and  pay  an  annuity  of  $100  a 
year  to  the  grantor. 

No  money  has  really  come  to  the  hands  of  Mr.  Lye  as  the 
proceeds  of  the  sale  of  the  property,  but  he  has  bought  the 
land  subject  to  this  charge  in  favour  of  Armstrong.  The 
omission  of  Armstrong's  name  when  the  paper  was  signed 
by  Lye  does  not  appear  to  be  material  having  regard  to 
the  nature  of  the  whole  transaction  :  Re  Queensland  Land 
and  Goal  Co.,  Davis  v.  Martin,  [1894]  3  Ch.  181. 

Armstrong  is  entitled  to  recover  for  the  $1,025  and 
interest  at  10  per  cent,  till  the  note  is  due,  and  thereafter 
at  6  per  cent.  Though  part  of  the  $1,025  represented  a 
former  advance,  yet  Mrs.  Hutchins  procured  the  release  of 
securities  and  dealt  with  Armstrong  on  the  footing  of  a 
practical  advance  of  the  whole  sum,  and  I  do  not  think  it 
is  open  for  Mr.  Lye  to  question  the  transaction,  as  it  was 
completed  and  evidenced  as  between  them. 

This  $1,025  and  interest  is  to  be  charged  upon  the  inter- 
est in  the  land  of  Mr.  Rankin  as  it  existed  at  the  date  of  the 
advance.  The  Master  will  find  out  what  was  the  nature  and 
extent  of  the  prior  charges,  whether  due  to  Mr.  Lye  or 
others  at  that  date,  and  the  realization  of  the  plaintiff  's 
charge  will  be  subject  to  these  prior  incumbrances. 

The  costs  of  the  plaintifi'  will  be  added  to  his  claim  and 
realized  out  of  the  land,  if  there  is  no  prior  redemption. 
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In  other  respects  the  usual  mortgage  judgment  for  sale,  Judgment, 
and  reference  if  asked.    As  to  the  other  defendants,  no    Boyd,  C. 

<30Sts. 

Upon  the  argument  I  dealt  with  the  question  of  regis- 
tration, and  still  think  that  Mr.  Lye  is  affected  with  notice 
of  the  whole  transaction. 

The  plaintiff  moved  by  way  of  appeal  against  this  judg- 
ment, praying  that  the  defendant  Lye  might  be  ordered 
personally  to  pay  the  plaintiff's  claim,  and  that  in  default 
of  payment  by  him,  the  lands  might  be  sold  subject  only 
to  the  balance  remaining  unpaid  of  the  charges  existing 
upon  it  on  30bh  May,  1891,  and  for  payment  by  Lye  of 
the  costs  of  the  action. 

The  defendant  Lye  also  moved  to  set  aside  the  judgment, 
and  to  enter  judgment  dismissing  the  action  with  costs; 
or  in  the  alternative,  reducing  the  amount  of  the  plaintiff's 
claim  to  $459  and  interest. 

The  defendant  George  Rankin  also  moved  that  the  action 
as  against  him,  might  be  dismissed  with  costs. 

Mrs.  Hutchins  also  moved  to  vary  the  judgment  by  hav- 
ing it  declared  that  the  defendant  Lye  is  bound  to 
indemnify  her  against  the  plaintiff's  claim. 

These  motions  were  all  heard  together  before  the  Divi- 
sional Court  [A.RMOUR,  C.  J.,  and  Street,  J.],  on  3rd 
December,  1894,  and  again  on  January  21st,  1896,  before 
Armour,  C.J.,  Falconbridge  and  Street,  JJ. 

Watson,  Q.  C,  and  Ruddy,  for  the  plaintiff. 
Wallace  Neshitt,  for  Lye. 
Hilton,  for  Lye  and  Rankin. 
Walter  Read,  for  Mrs.  Hutchins. 

March  27th,  1896.    SrREb^T,  J. :  — 

The  certificate  of  the  registrar  endorsed  on  the  papers 
put  in  appears  to  cover  the  agreement  by  Rankin  with 
Mrs.  Hutchins  of  13th  May,  1891  ;  the  agreement  of  Lye 
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Judgment,  attached  to  it,  and  the  transfer  by  Mrs.  Hutchins  to  the 
Street  J.  plaintiff  of  her  rights  under  the  other  instruments.  These 
instruments  must,  therefore,  be  treated  as  having  been 
de  facto  registered  in  October,  1891. 

The  defendant  Lye  contends  that  the  registration  must 
go  for  nothing,  because  the  execution  of  the  first  of  them 
only  was  proved.  That,  however,  is  a  defect  which  seems 
t  o  be  cured  by  section  80  of  the  Registry  Act,  R  S.  0.  ch. 
114,  and  the  defendant  Lye  must  be  treated  as  afi'ected  with 
notice  of  all  the  instruments  under  the  provisions  of  that 
section.  Apart  altogether,  however,  from  the  Registry  Act, 
I  think  there  is  evidence  upon  which  I  should  find  express 
notice  to  him  of  the  circumstances,  including  the  advance 
to  the  plain tiflf. 

The  result  of  the  instruments  so  registered,  was  to  create 
a  charge  on  the  land  at  the  date  of  the  advance,  subject 
to  the  encumbrances  then  afiecting  the  land,  and  to  entitle 
the  plaintiff'  to  be  paid  the  amount  of  his  advance  and 
interest  out  of  the  proceeds  of  any  sale  of  the  land  which 
should  come  to  Lye's  hands  after  payment  of  such  encum- 
brances. In  other  words,  there  was  an  equitable  assign- 
ment by  Rankin  to  Armstrong  of  so  much  of  the  fund  to 
be  derived  from  the  sale  by  Lye  of  the  land  in  question 
when  it  should  be  made,  as  should  sufl[ice  to  pay  Arm- 
strong's claim.  This  was  a  right  which  Lye  could  not 
defeat  by  purchasing  the  land  himself,  or  by  refusing  to 
sell  the  land  for  Rankin  ;  in  either  of  those  events,  I  think 
Armstrong  would  become  entitled  to  come  to  the  Court 
and  ask  to  have  the  land  sold  to  satisfy  his  claim.  It  is 
argued,  however,  that  the  fact  that  Lye  himself  having 
become  the  purchaser,  and  having,  as  part  of  his  purchase 
money,  paid  certain  sums  of  money  to  Rankin  and  others, 
has  made  him  personally  liable  to  pay  the  amount  of  Arm- 
strong's claim,  upon  the  ground  that  having  become  the  pur- 
chaser, he  must  be  taken  to  have  received  the  proceeds  of 
the  sale ;  or  if  not  liable  to  the  full  amount  of  Armstrong's 
claim,  that  he  is,  at  all  events,  liable  for  so  much  of  it  as  is 
equal  to  the  cash  he  has  paid  to  Rankin  and  others  as  part 
of  the  purchase  money. 


XXVII.] 


ARMSTKONG  V.  LYE. 


519 


This  contention  raises  a  question  upon  which  I  have  not  'lodgment, 
been  able  to  find  any  authority,  and  I  can,  therefore,  only    street,  J. 
solve  it  by  reference  to  what  I  conceive  to  be  the  prin- 
ciples applicable  to  such  a  state  of  things. 

The  liability  of  Lye  personally  to  pay  the  money  or 
any  part  of  it,  must  depend,  either  upon  a  trust  which  he 
has  not  performed,  or  upon  a  contract  which  he  has  broken. 

Assuming  him  to  have  been  a  trustee  for  sale  for  the 
benefit,  first  of  Armstrong  and  next  of  Rankin,  his  posi- 
tion is,  that  he  has  refused  to  carry  out  the  trust,  and, 
instead  of  performing  it,  has  himself  become  the  pur- 
chaser. I  can  find  neither  reason  nor  authority  for  giving 
to  Armstrong  any  further  remedy  against  him  than  if  he 
had  simply  refused  to  carry  out  the  trust  for  sale,  iu  which 
event  the  Court  would  have  itself  carried  it  out  at  the 
request  of  Armstrong,  and  he  would  have  received  the 
amount  assigned  to  him  out  of  the  proceeds  of  the  sale; 
the  Court  would  not  have  punished  the  trustee  for  his 
refusal,  without  special  reasons  not  found  here,  except 
perhaps  by  charging  him  with  some  costs ;  certainly  not,  I 
think,  by  ordering  him  personally  to  pay  the  debt. 

If  we  are  to  consider  the  personal  responsibility  of  Lye 
as  resting  not  upon  his  position  of  trustee,  but  upon  the 
contract  which  he  entered  into  with  Armstrong,  it  appears 
to  me  to  be  equally  clear  that  no  such  responsibility  is 
cast  upon  him. 

The  terms  of  the  written  undertaking  into  which  he 
entered,  and  which  must  constitute  his  contract,  if  any,  are 
not  clearly  expressed  ;  and  I  think  it  is  necessary  to  con- 
sider the  position  in  which  the  parties  stood  at  the  time  it 
was  entered  into  in  order  fully  to  understand  what  is 
meant  by  it. 

Rankin  was  the  owner  of  the  land  subject  to  certain 
charges,  and  he  had  constituted  Lye  his  irrevocable  attor- 
ney for  the  sale  of  it.  Rankin  then  charged  the  land 
in  favour  of  Armstrong,  with  the  payment  of  the  latter's 
advance,  and  gave  to  Lye  an  order  for  payment  of  the 
advance  out  of  the  first  proceeds  of  the  sale  of  his  equity 
of  redemption. 
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Judgment.  Upon  this  order  being  taken  to  Lye,  instead  of  simply 
Street,  J.  acknowledging  notice  ot*  it  or  agreeing  simply  to  be  bound 
by  its  terms,  he  gave  to  Armstrong  a  written  promise  of 
what  he  would  undertake  to  do.  He  said,  "  Arthur 
Rankin,  of  Sandwich,  in  the  county  of  Essex,  Ontario, 
having  authorized  me  as  his  attorney  to  pay  $1,200  and 
interest  at  ten  per  cent.,  out  of  his  share  of  the  proceeds 
of  the  sale  of  the  township  of  Rankin,  after  paying  the 
mortgage  to  George  Gooderham  and  all  expenses,  and  the 
claim  of  Messrs.  Bos  well  &  Cameron  and  all  expenses,  I 
hereby  agree  to  pay  it  out  of  such  share  of  proceeds  as 
soon  as  I  receive  them,  to  Robert  Armstrong,  should  he  ad- 
vance the  same  to  Mrs.  S.  V.  Hutchins  of  Toronto,  on  the 
terms  of  the  said  agreement." 

Now  it  appears  to  me  to  be  beyond  question  that  in  this 
contract  Lye  was  dealing  only  with  the  expected  event  of 
his  making  a  sale  of  the  land  on  Rankin's  behalf  as  his 
attorney,  and  of  his  receiving  from  some  third  person  the 
purchase  money,  and  that  he  had  not  in  contemplation  at 
all  the  event  which  actually  did  happen,  namely,  his  be- 
coming himself  the  purchaser  of  the  land.  The  question, 
then,  is  w^hether  a  contract  which  expressly  bound  him  to 
pay  the  plaintiff's  debt  in  the  event  of  his  selling  the  land 
carried  concealed  within  it  a  further  contract  to  pay  the 
plaintiff's  debt  in  case  he  should  buy  the  land.  In  my 
opinion,  to  hold  that  it  did  would  be  to  make  Lye  liable 
*  for  breaking  a  contract  which  he  never  made.    Lye,  how- 

ever, was  affected  with  notice  of  the  plaintiff's  charge  upon 
the  land,  and  cannot  set  up  his  purchase  from  Rankin  for 
the  purpose  of  cutting  it  out ;  and  the  plaintiff  is,  therefore, 
entitled  to  the  same  remedies  he  would  have  had  if  Lye 
had  not  acquired  the  equity  of  redemption,  that  is  to  say 
to  redeem  the  encumbrances  existing  at  the  time  he  became 
entitled  to  his  charge,  or  to  have  the  land  sold  subject  to 
such  encumbrances. 

In  taking  the  account  directed  by  the  Chancellor  to 
ascertain  the  amount  of  these  prior  encumbrances,  Lye  will 
be  entitled  to  credit  for  them  as  they  existed  when  the 
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plaintiff's  charge  was  created,  irrespective  of  any  reduc-  Judgment, 
tions  caused  by  payments  which  he  has  made  from  his  street,  J. 
own  moneys.  Reductions,  however,  which  have  been  the 
result  of  payments  (if  any)  by  Rankin  to  the  mortgagees, 
or  from  sales  of  portions  of  the  mortgaged  premises  (if 
any)  should  be  deducted  from  the  amount  of  the  charges 
with  which  Lye  as  the  prior  mortgagee  is  entitled  to  be 
credited.  In  specifying  this  I  am  merely  answering  argu- 
ments addressed  to  us  by  the  plaintiff's  counsel ;  I  do  not 
understand  that  I  am  in  any  way  varying  the  judgment 
of  the  Chancellor. 

I  also  agree  that  the  plaintiff  is  entitled  to  a  charge 
for  the  whole  of  the  $1,025,  with  interest  upon  it, 
and  not  merely  for  the  $459,  the  amount  of  the  new 
advance.  The  plaintiff  gave  up  the  securities  which  he 
held  for  the  former  loan,  which  was  overdue,  and  put 
the  w^hole  matter  into  a  new  shape,  with  an  extended  time 
for  payment ;  and  it  appears  to  me  that  the  language  of  the 
agreement  signed  by  Rankin  is  sufficient  to  cover  the  w^hole 
transaction.  If  Rankin  had  stipulated  for  a  share  of  the 
proceeds,  or  had  been  interested  in  an  actual  cash  advance 
being  made,  a  more  stringent  construction  might  have  been 
necessary  ;  but  as  he  was  not,  the  rearrangement  of  the  past 
due  debt  along  with  the  new  cash  advance  may  all  well  be 
treated  as  a  "loan,"  the  overdue  amount  being  reloaned  to 
Mrs.  Hutchins  upon  the  new  security. 

It  was  argued  on  the  part  of  the  plaintiff  that  the  pay- 
ment by  Lye  of  the  plaintiff's  charge  was  by  the  agree- 
ment cf  1st  November,  1892,  between  Lye  and  Rankin,  a 
part  of  the  consideration  for  the  conveyance  of  that  date 
to  Lye,  and  tliat  upon  the  authority  of  Mulholland  v. 
Merriam,  19  Gr.  288,  and  the  class  of  cases  which  have 
followed  it,  Lye  must  be  held  a  trustee  for  the  plaintiff  of 
so  much  purchase  money.  The  stipulation,  how^ever,  be- 
tween Lye  and  Rankin  was  evidently  intended  not  for  the 
benefit  of  the  plaintiff  but  of  Rankin  ;  it  is  not  even  a 
covenant  by  Lye  that  he  will  pay  the  plaintiff's  debt,  but 
that  he  will  indemnify  Rankin  "  from  liability  of  the  said 
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Judgment.  Rankin,  if  any,  under  and  in  pursuance  of  a  certain  agree- 
Street,J.    ment  between  the  said  Rankin  and  Mrs.  S.  V.  Hutchins, 

dated  the  13th  day  of  May,  1891,  and    registered  as 

No.  33." 

The  whole  spirit  of  this  provision  is,  not  that  Mrs. 
Hutchins  or  the  plaintiff  are  to  be  benefited,  but  that 
Rankin  is  to  be  indemnified ;  there  is  no  trust  intended  to 
be  created  for  the  plaintiff,  and  therefore  he  cannot  claim 
any  benefit  under  Lye's  covenant  with  Rankin — a  coven- 
ant which  the  latter  might  at  an}^  time  have  released 
without  reference  to  the  plaintiff:  Gandy  v.  Gandy,  30 
Ch.  D.  57 ;  Faulkner  v.  Faulkner,  23  O.  R.  252. 

I  should,  perhaps,  not  omit  to  remark  that  Rankin  does 
not  appear  to  have  placed  himself  under  any  liability  by 
the  agreement  between  himself  and  Mrs.  Hutchins,  dated 
13th  May,  1891,  beyond  the  creation  of  a  charge  upon  his 
property,  and  as  Lye  takes  the  property  subject  to  that 
charge  by  the  terms  of  the  agreement  between  him  and 
Rankin  of  1st  November,  1892,  it  might  not  unreasonably 
be  contended  that  all  the  liability  of  the  latter  was  satisfied 
when  the  charge  is  declared  to  be  effectual.  It  is  true  that 
in  a  roundabout  manner  Rankin's  estate,  if  there  were  any 
to  be  administered,  would  be  interested  in  requiring  Lye 
to  pay  the  Joan  from  the  plaintiff  to  Mrs.  Hutchins,  be- 
cause Mrs.  Hutchins  would  then  be  bound  to  apply  it  in 
part  pajanent  of  her  bond  for  $6,000  against  Rankin,  and 
it  might  become  a  question  whether  the  language  of  Lye's 
agreement  to  indemnify  Rankin  is  strong  enough  to  com- 
pel him  to  pay  ofi'the  plaintiff  at  the  instance  of  Rankin's 
administrator,  in  order  that  the  estate  might  be  pro  tanto 
lightened  of  the  burden  of  the  bond.  But  these  consider- 
ations do  not  arise  in  an  action  where  Armstrong  is  seek- 
ing for  payment  of  his  debt,  and  the  administrator  is  not 
asking  Lye  to  pay  it ;  Armstrong  is  not  a  creditor  of  Ran- 
kin's estate  at  all,  and  does  not  appear  entitled  to  the 
judgment  asked  for  against  his  estate. 

In  view  of  the  relief  granted  to  the  plaintiff,  Rankin's  per- 
sonal representative  does  not  appear  to  have  been  a  proper 
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or  necessary  party;  he  is  not  liable  to  pay  the  plaintiff's  debt  Judgment, 
•out  of  the  estate  if  any,  in  his  hands,  and  he  has  no  interest  stieet,  J. 
in  the  lands  covered  by  the  plaintiff's  charge  nor  in  the  tak- 
ing of  the  account  of  the  amount  due  Lye.  He  asks  that 
the  judgment  may  be  amended  by  ordering  the  dismissal 
of  the  action  as  against  him,  and  I  think  he  is  entitled  to 
hav^e  it  dismissed  as  against  him,  but  without  costs,  as  he 
acted  by  the  same  solicitor  as  the  defendant  Lye,  and  that  in 
this  respect  the  judgment  should  be  amended. 

As  against  Mrs.  Hutchins,  the  plaintiff  is  of  course  entitled 
to  a  judgment  for  the  amount  of  his  claim  in  the  usual 
form  of  judgment  against  a  married  woman.  She  is  not 
entitled  to  be  indemnified  by  Lye  as  asked  by  her  notice  of 
motion,  against  the  plaintiff's  claim. 

The  plaintiff's  motion  and  that  of  the  defendant  Lye, 
having  both  failed,  will  both  be  dismissed  without  costs ; 
that  of  Mrs.  Hutchins  will  be  dismissed  with  costs. 

Armour,  (1  J. : — 

I  agree  with  the  judgment  of  my  brother  Street,  except 
in  this  that  I  am  of  the  opinion  that  the  plaintiff  is  not 
only  entitled  to  a  charge  upon  the  lands  referred  to,  but  also 
to  a  personal  order  against  the  defendant  Lye  for  the  pay- 
ment of  the  amount  so  charged. 

The  state  of  the  title  to  the  said  lands  at  the  time  that 
the  plaintiff  advanced  the  amount  so  charged,  is  shewn  by 
the  indenture  of  the  8th  day  of  May,  1891,  made  between 
George  Gooderham  and  the  defendant  Lye,  and  by  the 
agreement  of  the  same  date  made  between  Arthur  Rankin 
and  the  defendant  Lye,  by  the  terms  of  which  agreement 
the  defendant  Lye  had  become  the  attorney  irrevocably 
appointed  of  the  said  Rankin  for  the  "  sale  or  other  dis- 
position "  of  the  said  lands. 

On  the  13th  day  of  May,  1891,  the  said  Rankin  entered 
into  the  following  agreement  with  Mrs.  Hutchins,  and  gave 
the  following  direction  to  his  said  attorney,  the  defendant 
Lye  :  [The  learned  Chief  Justice  set  out  the  agreement, 
ante  p.  512.] 
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Judgment,       This  agreement  and  direction  the  defendant  Lye  assented 
Armour,  C.J.  to  by  the  following  writing  signed  by  him  :    [Setting  out 
the  document,  ante  p.  513.] 

Thereupon,  on  the  20th  da}^  of  October,  1891,  the  plain- 
tiff advanced  the  sum  of  $1,025  to  bear  interest  at  the 
rate  of  ten  per  cent,  per  annum,  till  paid  to  Mrs.  S.  V. 
Hutchins. 

The  effect  of  these  transactions  was  not  only  to  give 
the  plaintiff*  a  charge  upon  the  said  lands  for  the  amount 
of  the  said  advance  and  the  agreed  interest,  but  also  to 
equitably  assign  to  the  plaintiff"  so  much  of  the  proceeds 
of  the  sale  of  the  said  lands,  to  be  made  under  the  then 
existing  agreements  above  set  forth,  as  would  equal  the 
sum  so  advanced  and  the  agreed  interest,  and  the  plaintiff" 
thereby  acquired  a  vested  interest  in  the  proceeds  so  to  be 
obtained. 

I  cannot  agree  that  by  these  transactions  the  defendant 
Lye  became  either  a  trustee  for  sale  or  a  contractor,  but 
merely  an  assentor  to  the  said  agreement  and  direction 
made  by  Eankin,  and  was  bound  to  the  same  extent  and 
no  greater  than  if  he  had  had  merely  notice  of  the 
agreement  and  direction,  and  of  the  advance  made  by  the 
plaintiff,  for  what  he  signed  did  not  alter  the  effect  of  the 
said  agreement  and  direction,  for  their  effect  was  to  equit- 
ably assign  the  proceeds  of  the  sale  coming  to  Rankin 
after  payment  of  the  Gooderham  mortgage  and  all  ex- 
penses, and  the  claim  of  Messrs.  Bos  we  11  &  Cameron,  and 
expenses,  for  these  were  prior  charges ;  and  so  what  the 
defendant  Lye  signed  had  but  the  effect  of  an  assent  by 
him  to  the  equitable  assignment  created  by  the  said  agree- 
ment and  direction. 

The  plaintiff  having  acquired  a  vested  interest  in  the 
proceeds  of  the  sale  to  be  had  under  the  then  existing 
agreements,  and  being  entitled  to  enforce  a  sale  thereunder 
by  the  defendant  Lye  in  order  to  obtain  the  fruits  of  his 
equitable  assignment,  the  defendant  Lye  had  no  right, 
without  the  consent  of  the  plaintiff",  which  he  did  not 
obtain,  to  change  the  then  existing  agreements  and  to  put 
it  out  of  his  power  to  make  the  sale  thereby  contemplated^ 
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and  to  defeat  the  plaintiff's  equitable  assignment,  and  hav-  Judgment, 
ing  done  so,  he  must  be  held  to  be  personally  liable  to  the  Armour,  C.J. 
plaintiff. 

The  defendant  Lye  must  also,  in  my  opinion,  be  held  to 
be  personally  liable  to  the  plaintiff,  upon  this  ground,  that 
having  himself  purchased  the  lands  from  Rankin  by  the 
deed  of  the  1st  November,  1892,  and  having  entered  into 
the  agreement  of  the  same  date,  he  cannot  be  heard  to  say 
that  he  did  not  thereby  obtain  the  proceeds  coming  to 
Rankin  of  the  "  sale  or  other  disposition "  of  the  said 
lands,  and  upon  the  ground  that  he  did  actually  receive 
and  pa}^  over  to  Rankin  and  to  persons  having  claims 
subsequent  to  the  claim  of  the  plaintiff,  more  than  enough 
to  satisfy  the  plaintiff  's  claim. 

On  the  argument  I  put  this  case  to  counsel,  which  is  not 
distinguished  in  principle  from  the  case  in  hand,  without 
receiving  any  satisfactory  answer  to  it. 

A.  sends  $1,000  w^orth  of  goods  to  B.,  an  auctioneer, 
to  be  sold  :  he  then  gives  C.  an  oi'der  on  B.  to  pay  C. 
$500  out  of  the  proceeds  of  the  sale  of  the  said  goods, 
which  C.  takes  to  B.,  and  B.  assents  to  ;  A.  afterwards  goes 
to  B.  and  agrees  with  B.  that  B.  shall  take  the  goods  in 
satisfaction  of  a  pre-existing  debt  of  $1,000  which  A.  owed 
B.  Could  B.  under  these  circumstances  be  heard  to  sa}^ 
in  answer  to  C.'s  claim  that  he  had  never  sold  the  goods, 
and  consequently  had  never  got  the  proceeds,  and  thus 
defeat  C.'s  claim  ? 

I  should  say  clearly  not. 

I  think,  therefore,  that  the  judgment  of  my  brother 
Street  should  be  varied  by  this  my  judgment,  and  that  the 
plaintiff  should  have  judgment  for  the  costs  of  the  action 
and  of  his  motion ;  and  that  the  motion  of  the  defendant 
Lye  should  be  dismissed  with  costs.  See  Smith  v.  Critch- 
field,  14  Q.  B.  D.  873  ;  Haven  v.  Gray,  12  Mass.  71. 

Falconbridge,  J.  : — 

I  agree  with  the  judgment  of  my  Lord  the  Chief  Justice 
for  the  reasons  therein  stated. 
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Frowde  V  Parkish. 

Copyright — Gompilation — Proprietor — Residence   in   Ewjland — Copyright 
Through  Agent— Stereoty ping  — Infringement. 

A  person,  resident  in  England,  who  procures  a  book  for  valuable  consider- 
ation, to  be  compiled  for  him,  the  compiler  not  reserving  his  rights,  is 
the  proprietor  thereof,  and  entitled,  either  personally  or  through  an 
agent  in  Canada,  to  copyright  under  the  Copyright  Act,  R.  S.  C.  ch  62. 

Printing  and  publishing  the  book  from  stereotype  plates  imported  into 
Canada  is  a  sufficient  "printing"  within  the  meaning  of  the  Act, 
though  no  typographical  work  is  done  in  preparation  of  the  copies. 

American  reprints  of  the  plaintiff's  copyright  book  added  as  an  appendix 
to  American  reprints  of  the  Bible  imported  into  Canada,  were  held  to 
be  a  violation  of  the  plaintiff's  rights. 

Statement.      This  was  an  action  tried  before  Boyd,  C,  at  the  non- 
jury sittings  at  Toronto  on  the  6th  of  April,  1896. 

The  action  was  for  an  infringement  of  an  alleged  copy- 
right of  the  plaintiff"  in  which  he  claimed  an  injunction 
and  damages. 

The  plaintiff*  was  the  manager  of  the  Oxford  Univer- 
sity Press,  of  London,  England,  and  claimed  to  be  the 
proprietor  of  a  subsisting  copyright  in  a  book  called 
'  "  Helps  to  the  Study  of  the  Bible,"  and  to  have  duly 
printed  and  published  it  in  Canada  and  duly  entered  it  in 
the  year  1890,  according  to  the  Copyright  Act,  in  the 
Department  of  Agriculture,  at  Ottawa  ;  and  that  the.  de- 
fendants had,  subsequent  to  the  plaintiff  's  registration  of 
the  copyright  in  Canada,  imported  and  sold  in  Canada  a 
number  of  American  reprints  of  the  book. 

At  the  trial  the  following  admissions  were  put  in: — 

1.  The  defendants  admit  that  the  plaintiff  is  the  Henry 
Frowde  named  in  the  certificate  of  copyright  in  the  pos- 
session of  the  plaintiff. 

2.  It  is  admitted  that  the  plaintiff  printed  from  the 
stereotype  plates  imported  from  England  the  Canadian 
edition  of  the  book  in  question,  namely,  ''Helps  to  the 
Study  of  the  Bible,"  amounting  to  1,000  copies,  and  depo- 
sited two  of  such  copies  with  the  department  of  Agricul- 
ture at  the  time  of  the  application  for  the  copyright,  in 
accordance  with  the  requirements  of  the  Copyright  Act. 
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3.  That  the  said  books  comprising  said  Canadian  edition  Statement, 
were  published  in  Canada  as  required  by  the  said  Act. 

4.  That  subsequent  to  the  registration  of  the  said  copy- 
right the  defendants,  without  the  consent  of  the  plaintiff, 
imported  into  Canada  and  sold  copies  of  American  reprints 
of  said  copyrighted  book,  some  of  which  said  copies  were  so 
imported  and  sold  within  two  years  before  the  commence- 
ment of  this  action. 

5.  That  the  books  so  imported  and  sold  were  known  as 
the  Holman  Sunday  School  Teachers'  Bible  and  the  Pot- 
ter's Sunday  School  Teachers'  Bible  or  Potter  Bible,  and 
contained  at  the  back  of  the  Bible  the  "  Helps  "  in  question 
in  this  action. 

6.  It  is  also  admitted  that  a  copy  of  the  declaration  of 
William  Briggs  maybe  read  instead  of  the  original  declar- 
ation filed  with  the  Department  of  Agriculture  at  Ottawa, 
as  evidence  at  the  trial,  and  that  the  said  declaration  is 
the  only  document  relating  to  said  copyright  filed  with 
said  department. 

7.  That  the  said  defendants  were  not  aware  of  the 
registration  of  the  said  copyright  until  notified  by  the 
plaintiff's  solicitors  on  or  about  the  27th  of  September, 
1895. 

8.  That  the  said  "  Helps  "  were  compiled  for  the  plain- 
tiff" by  persons  employed  for  valuable  consideration  for 
that  purpose  by  him. 

9.  That  at  the  date  of  registration  of  the  said  Canadian 
copyright  there  existed  copyright  in  England. 

T.  W.  Hoivard,  for  the  plaintiff. 
J.  A.  Macdonald,  for  the  defendant. 

April  18th,  1896.    Boyd,  C.  :— 

It  is  admitted  that  the  book  in  question,  "  Helps  to  the 
Study  of  the  Bible,"  was  compiled  for  the  plaintiff' by  per- 
sons employed  for  valuable  consideration  for  that  purpose 
by  him.    That  arrangement,  by  virtue  of  sec.  16  of  the 
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Judgment.  Copyright  Act,  R.  S.  C.  ch.  62,  works  a  transfer  of  the 
Boyd,  C.  right  to  obtain  copyright  if  no  reserve  is  made  by  the 
compilers  or  authors  of  the  compilation.  The  person  for . 
whom  the  literary  work  is  done,  then,  is  entitled  to  the 
proprietorship  of  the  copyright  as  "  assignee,"  or,  perhaps, 
"  legal  representative  "  of  the  author.  See  sees.  4  and  14 
and  15  of  the  Act.  Actual  payment  is  not  required  to  be 
proved  under  our  Act :  Richardson  v.  Gilbert,  1  Sim.  N.  S. 
336. 

The  agent  in  Canada  of  the  English  proprietor,  the 
present  plaintiff',  made  application  for  and  obtained  copy- 
right for  the  plaintiff  as  such  proprietor  on  the  8th  Sep- 
tember, 1890.  I  do  not  follow  the  objection  that  the 
application  might  not  be  made  under  the  4th  section  of  the 
Act,  because  the  proprietor  was  resident  in  England. 
England  is  a  part  of  the  British  possessions,  and  though  by 
recent  English  legislation  that  term  "  British  possessions  " 
is  after  December  31st,  1889,  to  be  construed  as  exclu- 
sive of  the  United  Kingdom  (see  Interpretation  Act,  1889, 
sec.  18,  sub-sec.  2),  yet  in  the  earlier  copyright  Acts, 
from  which  this  is  derived,  the  term  "  British  Dominions  " 
(which  is  synonymous  with  British  possessions  ")  is  de- 
clared to  mean  and  include  all  parts  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  (5  &  6  Vict.  ch.  45, 
sec.  2)  :  see  Loiv  v.  RoiUledge,  L.  R.  1  Ch.  45,  which  case 
also  shews  that  the  most  extended  coastruction  is  to  be 
given  to  the  word  "  author  "  in  these  Acts. 

I  agree  with  the  view  expressed  on  this  point  by  Street, 
J.,  in  Anglo-Canadian  Music  Fuhlishers  Ass7i.  (Ltd.)  v. 
Winnifrith,  15  0.  R.  164,  167. 

The  plaintiff  continues  to  print  and  publish  his  book  in 
Canada  from  stereotype  plates.  That  is  a  sufficient 
"printing"  within  the  meaning  of  the  Act,  though  no 
typographical  work  is  done  in  the  preparation  of  copies. 

No  defence  is  raised  on  the  ground  that  the  plaintiff's 
copyright  is  invalid  because  of  the  expiry  of  the  English 
copyright  of  this  book.  For  this  reason  I  suppose  no  evi- 
dence has  been  given  on  this  head,  as  to  the  date  of  the 
English  copyright. 
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The  defendants  bring  in  American  reprints  of  the  plain-  Judgment, 
tiff's  copyright  book,  which  are  added  as  an  appendix  to    Boyd,  C. 
American  reprints  of  the  Bible.    This  importation  is  an 
invasion  of  the  plaintiff's  rights.    "  Importation  "  is  spe- 
cially mentioned  as  a  violation  of  the  Act  in  section  30, 
where  penalties  are  imposed. 

The  defendants  were  not  aware  of  the  existence  of  the 
plaintiff's  copyright  till  the  27th  September,  1895.  The 
action  is  on  the  11th  October,  1895.  Sales  have  been 
made  by  the  defendant  for  four  or  five  years  before  this 
and  also  after  action.  The  parties  wish  me  to  settle  dam- 
ages if  I  find  in  favour  of  the  copyright.  I  fix  the  sum  at 
$40  (unless  either  party  asks  a  reference) ;  and  the  plaintiff 
should  get  costs. 

That  an  action  may  be  brought  for  injunction  and  dam- 
ages recovered  in  case  of  importation  appears  from  Cooper 
V.  Whittingham,  15  Ch.  D.  501,  and  Tennyson  v.  Forrester, 
43  Scottish  Jurist  278,  quoted  in  Copinger's  Law  of  Copy- 
right, 3rd  ed.,  p.  247. 

G.  F.  H. 
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Young  v.  Erie  and  Huron  Railway  Company. 

Mandamus — Action  for — Rule  1112— Railways— Damages — 53  Vict.  ch. 
28,  sec.  2  (D.J. 

The  prerequisites  to  be  observed  to  obtain  a  prerogative  writ  of  manda- 
mus are  not  essential  where  there  is  a  right  of  action  for  a  mandamus, 
namely,  where  under  Rule  1112  the  plaintiff  is  personally  interested  in 
the  fulfilment  of  a  duty  of  a  quasi  public  character,  as  in  this  case  the 
omission  of  a  railway  company  to  properly  fence  their  tracks. 

The  damages  under  section  2  of  53  Vict.  ch.  28  (D.),  are  limited  to  injur- 
ies caused  to  animals  by  the  company's  trains  or  engines  ;  damages 
incurred  in  watching  cattle  by  reason  of  the  bad  state  of  the  fences,  are 
not  recoverable. 

Statement.  This  was  an  action  brought  against  the  Erie  and 
Huron  Railway  Company,  for  a  mandamus  to  compel  the 
company  to  construct  proper  fences  between  its  line  of 
railway  where  it  crossed  the  plaintiff's  lands  ;  and  also  for 
damages  sustained  by  the  plaintiff  for  his  trouble  and  loss 
of  time  in  watching  his  cattle,  to  prevent  them  getting 
on  the  railway  lands,  by  reason  of  the  defendant's  neglect 
in  the  construction  of  such  fences. 

The  action  was  tried  before  Boyd,  C,  and  a  jury  at 
Chatham,  on  the  10th  and  11th  March,  1896. 
Fraser  (of  London),  for  the  plaintiff. 
A.  W.  Anglin,  for  the  defendants. 

Prior  to  the  commencement  of  the  action,  two  notices 
were  given  to  the  manager  of  the  railway,  requiring  the 
construction  of  the  fences  and  crossings. 

The  jury  found  that  proper  fences  had  not  been  erected, 
and  that  the  plaintifi'  was  entitled  to  damages  for  the  six 
years  prior  to  the  commencement  of  the  action,  namely  : — 
$50  for  each  of  the  first  four  years,  and  $25  for  each  of 
the  last  two  years. 

It  was  objected  that  no  sufficient  demand  had  been 
served  on  the  defendants,  and  that  the  plaintiff  was  not 
entitled  to  the  damages  claimed. 
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The  learned  Chancellor  reserved  his  decision  on  the  Statement, 
legal  questions  raised,  and  subsequently  delivered  the  fol- 
lowing judgment : 


March  18th,  1896.    Boyd,  C.  :— 

I  an),  of  opinion  that  all  the  prerequisites  to  be  observed 
in  order  to  obtain  the  prerogative  Mrrit  of  mandamus  are 
not  required  where  the  plaintiff  has  a  right  of  action  for 
mandamus. 

That  right  is  defined  by  Rule  1112,  and  it  exists  where 
the  litigant  is  personally  interested  in  the  fulfilment  of  a 
duty  of  a  quasi  public  character. 

As  put  by  Erie,  C.  J.,  in  Fotherby  v.  Metropolitan 
K  W.  Co.,  L.  R.  2  0.  R  188,  at  p.  194,  wherever  a 
statute  gives  a  right  to  a  person  to  have  an  act 
fulfilled  by  another,  and  that  other  does  not  fulfil  it, 
a  cause  of  action  arises.  That  would  be  (as  said  in 
that  case)  a  substantive  cause  of  action  for  which  at  least 
nominal  damages  may  be  recovered  so  as  to  carry  costs  in 
mandamus.  But  the  recovery  of  damages  is  not  essential 
in  order  to  maintain  an  action  for  mandamus. 

Here  the  finding  of  the  jury  has  very  clearly  established 
that  the  plaintiff's  land  intersected  by  the  defendants'  road 
has  never  been  separated  from  the  track  by  fences  of  the 
height  and  strength  of  an  ordinary  division  fence  as  pro- 
vided by  the  Railway  Act,  51  Vict.  ch.  29,  sec.  194  (D.). 
That  was  the  substantial  dispute  between  these  parties,  and 
upon  the  result  of  the  jury's  deliverance  the  plaintiff  is  en- 
titled to  have  it  so  declared,  and  after  a  fitting  opportunity 
to  make  a  right  fence  as  defined  by  the  jury  to  have  the 
finding  specifically  enforced  by  a  writ  of  mandamus. 

As  to  the  damages  found  by  the  jury  in  respect  of  the 
trouble  incurred  in  watching  cattle  on  account  of  the  bad 
state  of  the  fences,  I  do  not  think  that  these  are  recover- 
able as  a  consequence  of  the  neglect  on  the  part  of  the  com- 
pany to  observe  the  directions  of  the  statute.  The  penalty 
that  follows  non-observance  is  given  by  the  statute  53 
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Judgment.   Vict.  ch.  28,  sec.  2  (D.),  and  it  is  limited  to  injury  caused  to 
Boyd,  0.    animals  by  the  company's  trains  or  engines.    There  is  no 
common  law  liability  to  fence,  and  the  obligation  being 
imposed  by  statute,  the  responsibility  thus  cast  upon  the 
compan}"  is  to  be  measured  by  the  language  of  the  statute. 

G.  F.  H. 


[DIVISIONAL  COUIIT.J 

Davis  v.  Davis. 

Wi/l — Election — Period  of  Accounting — Interest. 

Testator  by  his  will  left  the  income  of  his  estate  to  his  wife  for  life,  and 
directed  that  after  her  death  it  should  be  disposed  of  as  set  out  in  a 
codicil,  not  to  be  opened  imtil  after  her  death.  By  the  codicil  he  dis- 
posed of  all  his  estate  among  his  children,  giving  to  two  of  them,  after 
the  death  of  his  wife,  a  certain  property  which  in  reality  belonged  to 
her.  His  widow,  without  proving  the  will,  received  all  the  income  of 
the  estate  for  five  years,  after  the  lapse  of  which  the  will  and  codicil 
were  proved.  She  then  elected  against  the  will : — 
Held,  that  her  election  related  back  to,  and  she  was  liable  to  account 
'  from,  the  date  of  the  testator's  death  ;  but,  as  she  was  not  called  upon 
to  elect  until  this  action  was  brought,  she  should  not  be  charged  with 
interest  in  the  meantime. 

Statement.  IsAAC  Davis  died  on  the  24th  January,  1888,  having  by 
a  v^ill  dated  the  12th  December,  1884,  disposed  of  his 
estate  as  follows  : — I  devise  and  bequeath  all  the  real 
and  personal  estate  which  shall  belong  to  me  at  my  decease 
unto  the  use  of  my  dear  wife  Harriet  Davis  and  my  son 
David  Davis,  upon  trust  to  permit  my  said  wife  to  receive 
the  income  and  profits  arising  from  my  said  trust  estate, 
both  real  and  personal,  for  the  term  of  her  natural  life, 
and  from  and  after  the  death  of  my  said  wife,  then  upon 
the  trusts  set  out  in  a  codicil  to  this  my  will,  bearing  even 
date  herewith,  and  which  said  codicil  is  not  to  be  opened 
until  after  the  death  of  my  said  wife  Harriet."  He  also 
named  the  trustees  as  his  executrix  and  executor.  By  the 
sealed  codicil,  he  disposed  of  all  his  estate  among  his  child- 
ren, inter  alia  of  two  stores  in  Yonge  street,  in  the  city 
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of  Toronto,  which  (after  the  death  of  his  wife)  he  devised  Statement, 
one  to  his  son  Julius  and  the  other  to  his  daughter  Lucille. 

Owing  to  the  protest  of  David,  the  sealed  codicil  was 
not  opened  until  the  7th  March,  1889. 

The  widow,  without  proving  the  will,  assumed  the  whole 
management  and  received  and  spent  all  the  income  and 
profits  of  the  estate  from  the  time  of  the  testator's  death 
up  to  the  10th  January,  1893,  when,  on  the  executrix 
and  executor  being  cited  to  prove  the  will,  at  the  instance 
of  a  person  bringing  an  action  to  recover  a  sum  alleged  to 
be  due  to  him  by  the  testator,  the  widow  renounced  pro- 
bate, which  was  granted  on  the  18th  January,  1893,  to 
David  as  sole  executor. 

The  widow,  in  whose  name  the  testator  had  in  1877 
purchased  the  two  Yonge  street  stores,  now  claimed  them 
as  her  own.  The  executor,  however,  in  swearing  to  the 
testator's  estate,  included  the  two  Yonge  street  stores,  and 
later  on,  being  notified  by  the  Surrogate  Judge  to  pass  his 
accounts,  asked  his  mother  for  a  conveyance  to  him  of  the 
two  Yonge  street  stores  in  trust  for  the  estate,  and  for  an 
account  of  certain  rents  of  other  real  property,  of  moneys 
in  the  Bank  or  Toronto,  of  debts  due  the  testator  collected 
by  his  widow,  and  generally,  but  she  declined  to  give  any 
account. 

This  action  was  brought  by  the  executor  against  the 
widow  to  compel  a  conveyance  to  him  of  the  two  Yonge 
street  stores  for  the  purposes  of  the  trust,  and  for  an 
account  of  the  testator's  estate,  she  having  exclusively 
managed  the  same  since  the  testator's  death. 

Street,  J.,  on  the  22nd  October,  1895,  gave  judgment, 
declaring  the  two  Yonge  street  stores  to  be  the  absolute 
property  of  the  widow,  freed  from  any  resulting  trust  in 
favour  of  the  estate,  ordered  the  widow  to  elect  whether 
she  would  take  under  or  against  the  will,  and  directed  an 
accounting,  having  reference  to  the  election. 

The  widow  elected  against  the  will,  and  on  an  account- 
ing before  J.  S.  Cartwright,  an  official  referee,  was  found 
to  have  received  the  sum  of  $6,827  belonghig  to  tlie  testa- 
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Statement,  tor,  and  to  have  properly  expended  the  sum  of  S339.19, 
which,  with  $487.13,  her  interest  by  way  of  dower  in  a 
house  in  John  street,  left  a  balance  due  to  the  estate  by 
the  widow  of  $6,001.28.  The  referee  did  not,  however, 
charge  the  widow  with  any  interest,  on  the  ground  that 
the  children  should  have  at  an  earlier  stage  put  her  to  her 
election,  and,  not  having  done  so,  could  not  ask  interest: 

The  defendant,  the  widow,  appealed  in  respect  of  sev- 
eral items  in  the  referee's  report,  and  generally  on  the 
ground  that  she  should  only  be  ordered  to  account  from 
the  date  of  the  opening  of  the  codicil,  not  from  the  testa- 
tor's death. 

The  plaintiff  cross-appealed,  claiming  interest  from  the 
testator's  death. 

The  appeal  and  cross-appeal  were  argued  before  a  Divi- 
sional Court  composed  of  Boyd,  C,  and  Ferguson  and 
KoBERTSON,  J  J.,  on  the  7th  and  8th  April,  1896. 

D.  MacdoTiald,  for  the  defendant.  On  the  question  as 
to  the  date  on  which  the  accounting  should  have  taken 
place,  the  widow,  having  been  given  by  the  will  a  life 
•  interest  in  all  the  testator's  estate,  governed  herself  as  to 
her  mode  of  living  and  otherwise  accordingly,  and  could 
not  know  of  her  changed  position  under  the  codicil  till  it 
was  opened.  By  express  direction  of  the  testator  it  was 
not  to  be  opened  till  after  the  widow's  death.  There  was 
no  duty  cast  upon  her  to  open  it  sooner,  and  when  it  was 
opened  she  was  only  bound  by  it  from  that  date.  The 
widow  could  obtain  limited  probate  of  the  will  without 
the  codicil:  Howell's  Prob.  Prac,  2nd  ed.,  p.  178.  Even  if  the 
general  rule  be  that,  where  a  person  elects  against  the  will, 
he  must  account  for  all  he  has  received  under  it  from  the 
date  of  the  testator's  death,  if  so  much  be  required  to 
compensate  those  disappointed  by  his  so  electing,  yet  this 
case  is  different  ;  the  widow  not  knowing  her  true  posi- 
tion, by  reason  of  the  testator's  own  prohibition,  until  the 
codicil  was  in  fact  opened  and  the  contents  made  known. 
The  learned  referee  was  right  in  not  charging  the  widow 
with  interest. 
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Marsh,  Q.  C,  and  G.  G.  S.  Lindsey,  for  the  plaintiff.  Argument. 
The  widow  having  elected  against  the  will,  and  so  disap- 
pointed Julius  and  Lucille  as  to  the  property  taken,  she 
must  compensate  them ;  and  it  is  admitted  that  all  that 
the  widow  would  have  taken  under  the  will  is  not  enough 
to  compensate  the  disappointed  legatees.  When  election  is 
made  against  the  instrument,  after  money  or  other  pro- 
perty, capital  or  income,  has  been  received  under  it,  the 
same  must  be  brought  into  account  for  the  purpose  of  com- 
pensation being  made  out  of  them.  To  this  extent  the 
election  relates  back  :  Serrell  on  Election,  p.  156.  The 
date  to  which  it  would  relate  would  naturally  be  the  date 
at  which  the  person  was  first  liable  to  be  piit  to  election. 
If  at  that  time  she  had  elected  against  the  instrument, 
she  would  have  taken  nothing  under  it  until  compensation 
had  been  fully  made  ;  and  her  position  ought  not  to  be 
the  better  because  she  did  not  make  the  election  till 
some  time  afterwards.  In  Gretton  v.  H  award,  1  Swanst. 
409,  it  was  held  that  an  estate,  devised  but  lost  to  the 
devisees  by  their  electing  to  cake  against  the  will,  must 
be  accounted  for  from  the  death,  and  the  devisees,  having 
been  in  possession,  must  account  for  the  rents  and  profits 
of  it,  paying  an  occupation  rent  and  being  allowed  all 
sums  spent  in  the  amelioration  of  the  estate.  The  election 
is  retrospective,  reverting  to  the  time  of  the  decease  of 
the  testator  ;  the  party  electing  against  the  instrument 
rejects  all  that  comes  under  it ;  consequently,  when  she 
has,  in  the  interval  between  the  death  of  the  testator  and 
the  time  of  election,  enjoyed  the  rents  and  profits  of  the 
property  left  to  her  by  the  will,  she  must,  when  she 
elects  against  the  will,  account  for  the  rents  and  profits  by 
way  of  compensation  to  the  persons  who  are  disappointed 
by  her  election.  To  retain  past  rents  and  profits  which 
she  has  received  with  no  other  title  than  that  conferred  by 
the  will,  would  be  to  claim  under  the  will,  and  she  cannot 
claim  under  it  and  at  the  same  time  elect  a<rainst  it.  In 
Padbury  v.  Clark,  2  Ha.  &  Tw.  841,  a  devisee  of  lease- 
holds who  elected  against  the  will  had  to  account  from  the 
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Argument,  testator^s  death.  See  also  Codrington  v.  Lindsay,  L.  R.  8 
Ch.  578.  The  widow  assumed  to  deal  with  the  estate  to 
the  exclusion  of  her  co-executor,  and  she  should  have  at 
once  proved  the  will,  when  the  codicil  would  necessarily 
have  been  opened.  Probate  of  the  will  without  the 
codicil  will  not  be  granted  :  Howell's  Prob.  Prac,  2nd  ed.» 
p.  46.  The  widow  should  pay  interest  from  a  year  from 
the  testator's  death.  She  was  trustee,  and  received  the 
money  and  used  it,  and,  not  having  invested  it,  must  pay 
interest.  Even  if  she  received  the  money,  believing  she 
had  a  right  to  use  it  for  her  own  benefit,  she  must  pay 
interest :  Tnglis  v.  Beaty,  2  A.  R.  453. 

At  the  conclusion  of  the  argument  the  judgment  of  the 
Court  was  delivered  by 

Boyd,  C. 

The  principle  governing  the  equitable  doctrine  of  elec- 
tion is  that  where,  by  electing  against  the  instrument,  the 
person  so  electing  deprives  another  of  any  interest  which 
that  other  would  otherwise  take  under  the  instrument, 
then  compensation  must  be  made  to  him  who  is  disap- 
pointed in  so  far  as  the  same  is  capable  of  being  made  out 
of  the  beneficial  interest  rejected  by  the  person  so  elect- 
ing ;  and  the  election  relates  back  to  the  time  when  elec- 
tion can  first  take  place,  that  is,  to  the  testator's  death. 

There  is  no  reason  for  departing  from  the  rule  here. 
The  widow  assumed  control  of  the  estate  immediately  on 
her  husband's  death  ;  and,  being  intrusted  as  executrix 
with  its  management,  should  at  once  have  proved  the  will, 
when  the  codicil  would  necessarily  have  been  opened  and 
its  contents  known.  Then  she  would  have  been  obliged 
to  elect.  Suppose  the  widow  had  not  opened  the  codicil 
till  now,  could  she  contend  that  she  should  only  account 
from  now^  ?  We  think  not.  Compensation  to  those  dis- 
appointed by  the  election  is  the  basis  of  the  doctrine  of 
election,  and  this  can  only  be  made  efiective  in  a  case  like 
this  by  an  accounting  from  the  death. 
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We  think,  however,  as  the  widow  was  not  called  upon  Judgment, 
to  elect  till  this  action  was  brought,  she  should  not  be    Boyd,  0. 
charged  with  interest  in  the  meantime  upon  the  moneys 
which  came  to  her  hands  under  the  will,  while  it  was 
assumed  by  all  parties  that  she  was  a  beneficiary  under 
the  will. 

In  the  result,  both  the  appeal  and  cross-appeal  will  be 
dismissed  without  costs,  but  without  prejudice  to  the  exe- 
cutor applying  to  be  allow^ed  his  proper  costs  of  these 
appeals  on  passing  his  accounts. 

E.  B.  B. 


In  re  William  Roddick. 

Insurance —  Voluntary  Settlement — R,  S.  0.  ch.  136. 

A  benefit  certificate  in  a  mutual  iiisurance  society  was  expressed  to  be 
payable  to  the  insurer's  mother,  and  by  contract  between  him  and  the 
society  it  was  agreed  that  it  should  not  be  paj^able  nor  could  it  be 
transferred  to  any  one  else  than  his  mother,  wife,  children,  dependents, 
father,  sister  or  brother  ;  and  that  if  he  died  without  having  made  any 
further  direction  as  to  payment  the  money  should  be  paid  to  the 
beneficiaries  in  the  above  order  if  living. 

The  insurer  died  intestate,  unmarried,  his  father  and  mother  predeceasing 
him,  but  two  sisters  survived  who  were  supported  by  him  and  claimed 
the  policy  moneys  in  the  character  of  "dependents"  as  well  as  "sis- 
ters." His  estate,  was  insolvent  and  his  administrator  claimed  that 
the  money  was  assets  for  the  creditors  : — 

Held,  that  the  insurance  amounted  in  efi'ect  to  a  voluntary  settlement  on 
the  sisters  of  the  insured,  who  though  not  within  the  protection  of 
R.  S.  0.  ch.  136,  were  beneficiaries  named  in  the  policy,  and  as  it  was 
not  shewn  that  the  insured  was  not  in  a  position  to  make  a  voluntary 
settlement  at  the  time  he  effected  the  insurance,  or  at  any  time,  they 
were  entitled  to  the  money. 

This  was  a  special  case  submitted  by  Eliza  Roddick  and 
Mary  Roddick,  sisters  of  William  Roddick,  deceased,  on 
the  one  part,  and  Robert  G.  Wilson,  the  administrator  of 
the  estate  of  William  Roddick,  on  the  other  part. 

The  case  set  out  that  on  February  ICth,  1888,  William 
Roddick  made  a  written  application  to  the  Supreme  Tent 
of  the  Knights  of  the  Maccabees  of  the  World  for  member- 
ship therein  and  for  the  issue  to  him  of  a  benefit  certificate 
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Statement,  for  $2,000,  to  be  made  payable  to  Catherine  Roddick,  his 
mother ;  and  by  the  application  which  was  stated  to  be  a 
part  of  the  contract  between  William  Roddick  and  the 
Supreme  Tent,  it  was  agreed  between  the  parties  thereto 
that  the  benefit  certificate  should  not  be  made  payable  to 
any  person  other  than  the  wife,  children,  dependents, 
father,  mother,  sister,  brother,  or  betrothed  of  William 
Roddick ;  nor  could  the  certificate  be  transferred  or 
assigned  by  him  to  any  other  person  than  the  above 
named,  and  also  that  in  case  William  Roddick  desired  to 
change  the  beneficiaries  named  in  his  certificate  he  should 
make  a  written  request  therefor,  and  deli \^er  the  same  with 
his  certificate  and  the  sum  of  fift}'  cents  to  the  record 
keeper  of  his  Tent,  and  on  receiving  such  written  request 
the  record  keeper  should  forward  the  same  to  the  Supreme 
Record  Keeper,  who  should  thereupon  issue  a  new  certifi- 
cate ;  and  it  w^as  further  agreed  that  if  William  Roddick 
should  die  without  having  made  any  direction  as  to 
payment,  that  the  same  should  be  paid  in  the  following 
order,  if  living  :  1,  widow  ;  2,  children  ;  3,  dependents ;  4, 
mother ;  5,  father  ;  6,  sister  ;  7,  brother  ;  that  the  said  cer- 
tificate was  duly  issued  to  William  Roddick  on  March  5th, 
1889  ;  that  the  Supreme  Tent  of  the  Knights  of  the  Mac- 
cabees was  a  corporation  duly  authorized  to  issue  such 
benefit  certificates  ;  and  that  among  its  rules  in  force  at 
the  time  of  the  application  and  issue  of  the  certificate  in 
question  and  which  formed  part  of  the  contract  were  the 
following : — Section  10.  "  No  beneficiary  oi"  endowment 
certificate  shall  be  made  payable  to  any  person  other  than 
the  wife,  children,  dependents,  mother,  father,  sister  or 
brother  of  the  member,  nor  can  any  such  certificate  be 
transferred  or  assigned  by  a  member  to  any  other  person 
than  above  *  *  Section  11.  "  In  the  event  of  the 
death  of  all  the  beneficiaries  named  by  the  member  before 
the  decease  of  such  member,  if  no  other  disposition  be 
made  thereof,  the  benefit  shall  be  paid  to  the  beneficiaries 
of  the  deceased  member  first  in  the  order  named  in  the 
preceding  section ;  and  if  no  person  or  persons  shall  be 
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■found  entitled  to  receive  the  same  by  the  laws  of  the  order,  Statement, 
then  it  shall  revert  to  the  endowment  fund  of  the  associa- 
tion." Section  175.  "In  the  event  of  the  death  of  the 
beneficiary  or  beneficiaries  named  in  the  certificate  of 
membership  before  the  decease  of  such  member,  if  no  other 
designation  be  made,  the  benefit  shall  be  paid,  first,  to  the 
widow,  if  living  ;  if  no  widow,  to  the  children ;  if  no  chil- 
dren, to  the  dependents ;  if  no  dependents,  to  the  mother  ; 
if  no  mother,  to  the  father  ;  if  no  father,  to  the  brothers 
and  sisters,  share  and  share  alike.  And  if  no  person  or 
persons  shall  be  found  to  receive  the  same,  then  it  should 
revert  to  the  benefit  fund  of  the  order." 

The  special  case  then  alleged  that  the  certificate  was 
issued  with  certain  conditions  specifically  set  forth  therein, 
amongst  them  the  following: — (1)  No  beneficiary  or  en- 
dowment certificate  shall  be  made  payable  to  any  person 
other  than  the  wife,  children,  dependents,  father,  mother, 
sister  or  brother  of  the  member,  nor  can  any  such  certifi- 
cate be  transferred  or  assigned  by  a  member  to  any  other 
person  than  the  above  ;  that  the  mother  of  William  Roddick 
died  in  1893  ;  that  no  change  was  made  in  the  certificate, 
but  William  Roddick  relied  upon  his  contract  with  the 
Supreme  Tent  and  the  rules  of  the  Supreme  Tent  above 
referred  to  and  the  conditions  in  the  certificate,  namely, 
that  his  dependents,  w^ho  were  his  sisters,  were  his  bene- 
ficiaries ;  that  on  November  5th,  1895,  said  William  Rod- 
dick died  intestate ;  that  he  was  never  married,  and  had 
no  children,  and  left  neither  father  nor  mother  surviving, 
and  that  the  only  claimants  for  the  moneys  which  had 
been  paid  into  Court  were  Eliza  Roddick  and  Mary 
Roddick,  sisters  of  William  Roddick,  and  the  administrator 
of  William  Roddick,  who  respectively  claimed  to  be  en- 
titled to  the  same,  the  latter  on  behalf  of  the  creditors  of 
the  deceased. 

It  was  admitted  that  the  estate  of  William  Roddick  was 
insolvent,  but  there  was  no  attempt  to  shew  that  there 
were  any  debts  owing  by  William  Roddick  at  the  time 
that  he  applied  for  and  obtained  the  certificate  in  question. 
69 — VOL.  XXVII.  o.R. 
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Argument.       The  case  was  argued  on  May  6th,  1896,  before  Street,  J. 

Duncan,  for  the  administrator.  The  case  comes  within 
R.  S.  0.  ch.  186,  as  amended  by  51  Vict.  ch.  22,  sec.  2,  and 
55  Vict.  ch.  39,  sec.  37,  and  all  persons  entitled  having  died 
before  the  insured,  the  money  should  form  part  of  the 
estate  of  the  deceased.  The  terms  of  the  contract  and  the 
rules  of  the  society  cannot  prevail  against  the  statute  : 
Mingeaud  v.  Packer,  21  0.  R.  267 ;  S.  G.  in  App.  19  A.  R. 
290 ;  Re  Neilson,  24  0.  R.  517;  In  re  Eaton,  23  0.  R.  593. 

J.  A.  Patterson,  for  Eliza  Roddick  and  Mary  Roddick, 
cited  Morgan  v.  Hunt,  26  0.  R.  568. 

Street,  J. : — 

There  is  in  effect  a  voluntary  settlement  on  the  sisters 
of  the  insured  ;  they  are  not  within  the  protection  of  R. 
S.  O,  ch.  136,  hut  they  are  beneficiaries  named  in  the 
policy ;  it  is  not  shewn  that  the  insured  was  not  in  a  posi- 
tion to  make  a  voluntary  settlement  at  the  time  he  effected 
'  this  insurance  or  at  any  time,  and  therefore  it  should 
stand. 

No  further  amendment  of  the  case  is  asked  for,  and  so 
I  order  that  the  money  be  paid  out  to  the  two  sisters, 
Eliza  Roddick  and  Mary  Roddick,  less  the  costs  of  the 
proceedings,  to  be  first  taxed  and  paid  out  of  the  fund  as 
agreed  by  the  special  case. 

A.  H.  F.  L. 
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In  Re  Stonehouse  and  the  Corporation   of  the 
Township  of  Plympton. 

Municipal  Corporations — Drainage  By-law — Engineer's  Report — 
Erroneous  Basis  of  Fact. 

A  township  by-law  for  repairing  and  deepening  a  drain  extending  through 
three  mvinicipalities  set  out  the  report  of  the  engineer  recommending 
the  work  and  assessing  the  cost  in  different  proportions  against  them, 
respectively,  but  he  based  his  report  upon  the  assumption  that  the  drain 
had  been  originally  constructed  as  one  drain  whereas  it  consisted  of  at 
least  two  drains  built  at  difi'erent  times  and  for  different  purposes  : — 

Held,  that  the  by-law  must  be  quashed,  for  the  persons  affected  were  on 
being  assessed  entitled  to  have  the  engineer's  judgment  upon  the  true 
state  of  facts,  as  was  also  the  council  when  acting  on  his  report. 

This  was  a  motion  to  quash  by-law  No.  3  of  1895,  of  Statement, 
the  corporation  of  the  township  of  Plympton,  entitled : 
"A  by-law  to  provide  for  the  repairing  and  deepening 
throughout  of  what  is  known  as  the  Stonehouse  drain,  in 
the  townships  of  Plympton,  Enniskillen,  and  the  village 
of  Wyoming."  The  grounds  set  out  in  the  notice  of  mo- 
tion were  that  the  drainage  work  proposed  by  the  by-law 
was  not  one  authorized  by  the  statute  and  was  ultra  %ires 
the  corporation ;  that  the  by-law  assumed  control  of  a 
drain  constructed  by  the  township  of  Enniskillen  and 
under  their  control,  and  the  corporation  of  Plympton  had 
no  jurisdiction  whatever  over  it  or  to  flow  water  down  it ; 
that  if  the  township  of  Plympton  had  a  right  to  flow 
water  down  the  drain  in  Enniskillen,  the  repairs  of  the 
said  drain  within  the  limits  of  Enniskillen  must  be  made 
by  that  township,  and  the  township  of  Plympton  had  no 
jurisdiction  to  make  them  ;  that  the  proposed  work  ex- 
ceeded the  intention  of  the  original  work  and  could  not  be 
done,  or  the  money  required  raised  by  local  assessment 
without  a  petition  and  other  preliminaries  as  provided  in 
the  statute ;  that  no  sufficient,  if  any,  by-law  was  passed 
for  the  construction  of  the  original  work  in  either  of  the 
townships  of  Plympton  or  Enniskillen  or  the  village  of 
Wyoming;  that  the  township  of  Plympton  had  not  by  an}^ 
legitimate  exercise  of  their  powers  laid  out  any  drain 
within  the  grounds  of  the  township  of  Enniskillen,  nor 
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had  the  engineer  in  charge  of  the  proposed  work  that 
object  in  view;  that  the  judgment  of  the  engineer  was 
fettered  by  instructions  received  from  the  ofhcers  of  the 
corporation  or  other  persons ;  that  the  councils  of  the 
townships  of  Plympton  and  Enniskillen  and  the  village  of 
Wyoming  collusively  agreed  on  the  provisions  of  the  by- 
law, and  the  assessment  on  the  municipalities  thereunder 
to  the  prejudice  of  the  persons  assessed  thereby,  and  land- 
owners along  the  course  of  the  said  drain;  that  the  en- 
gineer adopted  an  improper  mode  of  ascertaining  the  pro- 
per assessment  against  the  township  of  Enniskillen  and 
generally  proceeded  upon  a  wrong  principle  in  making  the 
assessments  for  benefit  and  outlet ;  that  the  engineer's 
report,  on  which  the  undertaking  of  the  said  work  was 
based,  was  insufficient  to  justify  the  proposed  work;  that 
the  provision  for  maintenance  of  the  pro})osed  work  was 
illegal  and  not  justified  by  the  statute  or  the  facts;  that 
the  assessments  under  the  by-law  were  so  indefinite  that 
they  could  not  be  enforced,  and  the  by-law  would  thereby 
be  rendered  inoperative ;  and,  lastly,  that  the  cost  of  the 
proposed  work  was  out  of  proportion  to  the  benefit  that 
■could  be  derived  thereby  and  the  original  work. 

The  by-law  in  question  recited  that  notice  in  writ- 
ing had  been  served  on  the  municipal  council  of  the 
township  of  Plympton  by  a  resident  ratepayer  aflfected 
by  the  said  drain  that  the  Stonehouse  drain  was  out  of 
repair,  and  requiring  the  same  to  be  repaired ;  and  that 
in  order  to  carry  ofi:*  the  water  originally  designed  to  be 
carried  off  by  the  said  drain,  and  to  prevent  damage  to 
adjacent  land  it  had  become  necessary  to  repair,  deepen 
and  widen  the  drain ;  and  that  the  council  procured  an 
examination  to  be  made  by  John  H.  Jones,  P.  L.  S.,  of  the 
drain,  and  also  plans,  specifications  and  estimates  of  the 
work,  etc.,  and  then  set  out  the  report  of  their  said  engineer, 
which  stated  as  follows: 

"  I  have  the  honour  to  report  that  in  accordance  with 
instructions  received  from  your  honourable  body,  I  have 
made  a  survey  and  examination  of  the  Stonehouse  drain 
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in  the  first  concession  of  your  township  from  the  village  of  statement. 
Wyoming  to  the  town  line  of  Enniskillen.  I  also  found  it 
necessary  to  continue  my  survey  and  examination  down 
the  said  Stonehouse  drain  into  the  township  of  Enniskillen 
to  the  south  end  of  the  west  half  of  lot  11  in  the  thirteenth 
concession.  T  also  made  an  examination  of  the  whole  of 
the  territory  drained  by  the  said  Stonehouse  drain.  I 
found  that  the  said  drain  is  very  much  out  of  repair 
throughout,  both  in  the  townships  of  Plympton  and  Ennis- 
killen, and  is  insufficient  to  carry  off  the  water  that  it  was 
originally  designed  to  carry  ofi".  In  order,  therefore,  to 
make  the  said  drain  efficient  and  to  prevent  damage  to 
adjacent  lands  I  beg  to  report  and  recommend  that  the 
said  Stonehouse  drain  be  repaired,  deepened  and  widened 
throughout  from  the  outlet  south  end  of  w^est  half  lot 
11,  in  the  thirteenth  concession  of  Enniskillen,  north- 
easterl}^  to  the  boundary  line  of  the  village  of  Wyoming. 
I  find  that  the  proposed  improvements  to  the  said  Stone- 
house drain  will  benefit  and  afibrd  better  outlet  for  certain, 
lands  and  roads  in  the  townships  of  Enniskillen  and 
Plympton,  and  also  the  village  of  Wyoming." 

He  then  stated  that  he  had  made  a  profile  for  the 
proposed  work  and  set  out  specifications  for  it  and  an 
estimate  of  the  cost,  and  that  he  had  assessed  a  certain 
sum  against  the  lands  and  roads  in  Wyoming,  and  leave 
having  been  given  by  the  referee  appointed  under  the 
provisions  of  the  Drainage  Trials  Act,  a  certain  further 
sum  against  certain  lands  and  roads  in  Enniskillen,  and 
that  he  had  assessed  a  certain  further  sum  against  lands 
and  roads  in  Plympton  for  the  cost  of  the  repair  and 
enlargement  of  the  said  Stonehouse  drain,  and  that  when 
the  enlargement  of  the  said  Stonehouse  drain  therein 
reported  upon  was  fully  made  and  completed  it  should  be 
maintained  and  kept  in  repair  in  the  township  of  Ennis- 
killen by  the  corporation  of  Enniskillen  at  the  joint 
expense  of  the  three  corporations  in  the  same  proportions 
as  the  above  assessments,  and  the  portion  in  Plympton 
should  be  kept  in  repair  by  the  corporation  of  Plympton 
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Statement,  at  the  joint  expense  of  it  and  Wyoming  in  similar  propor- 
tions. IJe  then  set  out  in  detail  the  assessments  on  the 
various  lots  and  roads. 
V  The  by-law  in  the  usual  way  adopted  the  report,  plans, 
specifications,  etc.,  of  the  engineer  and  enacted  that  the 
work  should  be  done  accordingly. 

A  number  of  affidavits  were  filed  on  either  side,  the  con- 
tents of  which  it  is  not  material  to  the  present  report  to 
mention,  nor  were  any  authorities  cited  upon  the  point  on 
which  the  decision  turns. 

The  motion  was  argued  on  May  7th,  1896,  before 
Street,  J. 

Aylesiuorth,  Q.C.,  and  Shannesey,  for  the  motion. 
Shepley,   Q.  C,  and   Cowam,   for   the   corporation  of 
Plympton. 

Street,  J.  : — 

By-law  quashed  with  costs  upon  the  ground  that  the 
engineer  has  based  his  report,  which  is  the  basis  of  the 
by-law,  upon  the  erroneous  assumption  that  this  is  all  one 
drain,  which  was  originally  insufiicient  to  carry  oflP  the 
water  for  which  it  was  built ;  whereas,  it  consists  of  at 
least  two  drains,  built  at  different  times  and  for  different 
purposes.  The  persons  affected  are  entitled  to  have  his 
judgment  in  assessing  them  upon  the  true  state  of  facts, 
because  he  might  have  assessed  the  Enniskillen  lands  (e.g.) 
for  a  lower  sum  had  he  made  his  estimate  upon  the  basis 
that  the  Enniskillen  drain  was  not  a  part  of  the  original 
system,  but  was  itself  a  .separate  original  drain  designed 
to  carry  off  only  the  natural  soakage  and  not  the  volume 
brought  upon  it  at  times  b}^  the  Plympton  drain.  The 
council  in  acting  upon  his  report  are  to  base  their  action 
upon  a  true  and  not  an  untrue  view  of  the  history  and 
object  of  the  original  drains,  and  they  have  only  the 
engineer's  report  as  their  guide  in  legislating  upon  the 
work  and  assessing  its  cost. 

A.  H.  F.  L. 
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Martin  v.  Sampson. 

Chattel  Mortgage — Affidavit  of  Bona  Fides — Money  not  Actually  Advanced 
at  the  Time — Invalidity  of  Mortgage. 

A  chattel  mortgage  to  secure  a  present  advance  of  money,  regular  in  every 
other  respect,  was  duly  executed  and  filed  in  the  proper  office,  but  the 
consideration  money  was  not  actually  paid  over  until  four  days  after 
the  filing,  nor  was  there  any  binding  agreement  at  the  time  of  the 
execution  and  filing  between  the  parties  that  the  money  should  be 
advanced : — 

Held,  that  the  mortgage  was  invalid. 

This  was  an  action  brought  by  T.  B.  Martin  against  Statement. 
William  Sampson  and  H.  R  Angus  to  have  declared  void 
and  set  aside  a  chattel  mortgage  executed  by  Angus  to 
Sampson  on  May  1st,  1895,  purporting  to  secure  $1,000 
with  interest.  The  chattel  mortgage  was  filed  on  May 
3rd,  1895,  and  the  affidavit  of  bona  fides  which  was  duly 
sworn  stated  that  Angus  was  justly  and  truly  indebted  to 
the  mortgagee  in  the  sum  of  $1,000,  and  was  sworn  on 
May  2nd,  1895.  As  a  matter  of  fact  the  money  had  not 
then  been  advanced,  nor  was  Angus  indebted  to  the  mort- 
gagee in  any  sum  on  that  day. 

On  May  11th,  1895,  Angus  made  an  assignment  for  the 
benefit  of  his  creditors,  and  the  plaintiff  was  the  assignee. 
Sufficient  of  the  goods  and  chattels  covered  by  the  chattel 
mortgage  had  been  sold  before  suit  to  cover  Sampson's 
claim,  and  the  proceeds  had  been  paid  into  the  Bank  of 
Hamilton  to  the  credit  of  the  solicitors  of  the  plaintiff  and 
Sampson  to  abide  the  result  of  this  action. 

The  action  was  tried  at  Hamilton  on  April  13th,  1896, 
by  MacMahon,  J. 

J.  J.  Scott,  for  the  plaintiff. 

Hamilton  G assets,  for  the  defendant  Sampson. 

J.  N.  Waddell,  for  the  defendant  Angus. 

The  following  cases  were  referred  to  on  the  argument : — 
Marthinson  v.  Patterson,  19  A.  R.  188 ;  Ex  parte  Bolland, 
In  re  Roper,  21  Oh.  D.  543  ;  Darvill  v.  Terry,  6  H.  &  N. 
807  ;  and  Glarkson  v.  MoMaster,  25  S.  C.  H.  96. 
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Judgment.  April  25th,  189G.    MacMahon,  J.  :— 

MacMahon, 

At  the  conclusion  of  the  trial  I  made  the  following 
findings : — 

In  this  case  it  is  admitted  that  the  mortgage  is  a  per- 
fectly valid  mortgage  between  the  parties  to  it.  The 
mortgagee,  Mr.  Sampson,  was  approached  by  Mr.  Henry 
Barber,  of  Toronto,  a  friend  of  the  mortgagor,  who  en- 
quired if  he  had  any  money  to  invest,  and  he  received  an 
answer  to  the  effect  that  he  was  prepared  to  make  an 
advance  on  ample  security,  and  afcer  negotiation  the  mat- 
ter was  placed  in  the  hands  of  the  mortgagee's  solicitors,, 
who  prepared  the  mortgage  and  had  it  executed,  the 
affidavit  being  sworn  to  on  the  2nd  of  May,  1895,  five 
days  prior  to  the  actual  paying  over  of  the  money.  The 
mortgage  was  filed  in  the  office  of  the  clerk  of  the  Count}^ 
Court  of  the  county  of  Wentworth,  being  the  proper  office 
in  that  behalf,  within  the  time  prescribed  by  the  Act, 
namely,  on  the  8rd  of  May.  In  all  essential  particulars 
except  the  one  that  is  raised  by  this  litigation,  the  mort- 
gage, as  I  said  at  first,  was  a  perfectly  valid  mortgage  as 
between  the  parties  to  it. 

In  addition  to  the  written  admissions  put  in  at  the  trial, 
it  was  admitted  that  at  the  time  of  the  giving  of  the  chat- 
tel mortgage  Angus  was  insolvent,  but  Sampson  was  not 
aware  of  his  insolvency,  either  when  the  mortgage  was 
given  or  when  the  money  was  paid  over. 

There  was  no  w^ritten  agreement  binding  the  mortgagee 
"to  make  the  advance,  the  consideration  being  paid  solely 
on  the  strength  of  the  mortgage  having  been  executed, 
and  that  it  was  a  valid  and  sufficient  security.  And  there 
being  the  most  absolute  good  faith  in  connection  with  the 
taking  of  the  mortgage,  were  it  possible  to  do  so,  I  should 
hold  that  the  mortgage  was  good  for  the  amount  of  the 
advance. 

On  the  7th  of  May — the  day  on  which  the  money  was 
paid — the  mortgagee  might  have  taken  a  fresh  mortgage, 
which  would  have  made  the  transaction  a  perfectly  valid 
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one  ;  or  he  could  on  that  day  have  discharged  the  mort-  Judgment. 

gage  then  on  file,  and  by  taking  absolute  possession  of  the  MacMahon, 

goods  as  security  for  the  amount  of  the  advance  that  day 

made,  he  would  have  been  perfectly  protected.    Or  had 

Sampson  on  the  day  he  swore  to  the  affidavit  left  his 

cheque  payable  to  his  solicitors,,  and  Angus  had  assented 

that  it  should  be  so  received  and  retained  by  them  in  trust 

for  him  until  the  requisite  certificates  had  been  procured 

from  the  county  clerk,  and  from  the  sherifi",  shewing  that 

it  was  a  sufficient  and  valid  security,  the  transaction  could 

not,  I  venture  to  think,  be  successfully  impeached. 

The  affidavit  of  bona  fides  was  not  true,  no  money  hav- 
ing been  advanced  when  the  affidavit  was  made,  and  the 
mortgage  is  thereby  rendered  invalid.  Marthinson  v.  Pat- 
terson, 19  A.  R.  188,  does  not  go  far  enough  to  make  it  an 
authority  governing  this  case. 

The  mortgage  being  invalid,  it  could  not,  since  the  Act 
of  1892,  55  Vict.  c.  26,  s.  4  (0.),  be  validated  by  the  mort- 
gagee taking  possession  of  the  goods  on  the  10th  day  of 
May  :  Clarkson  v.  McMaster,  25  S.  C.  K  96. 

There  must  be  judgment  for  the  plaintiff  for  the  amount 
paid  into  the  Bank  of  Hamilton  under  the  agreement  be- 
tween the  parties,  together  with  the  accrued  interest  (if 
any)  thereon. 

It  is  certainly,  under  the  circumstances,  not  a  case  for 
costs,  and  the  judgment  will  be  without  costs. 

A.  H.  F.  L. 

This  case  is  standing  for  argument  before  the  Court  of  Appeal.— Ref. 
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Aldrtch  v.  The  Canada  Permanent  Loan  and 
Savings  Co. 

Mortgage — Several  Parcels — Salt  Under  Power,  en  bloc — Duty  of  Mort- 
(/ar/rfs — Damages. 

Tlie  moitgagees,  in  a  mortgage  containing  two  parcels  of  land,  a  farm 
with  buildings,  and  some  village  lots  with  stoies  thereon,  about  three 
quarters  of  a  mile  distant  from  the  farm,  sold  the  property  en  hloc, 
under  the  power  of  sale  in  the  mortgage,  for  a  much  smaller  sum,  as 
shewn  by  the  evidence,  than  would  have  been  realized  had  the  proper- 
ties been  sold  separately  : — 

Held,  that  the  mortgagees  had  not  acted  witli  that  prudence  and  discre- 
tion which  thej'  were  bound  to  do,  and  that  they  were  liable  to  the 
mortgagors  for  the  amount  that  might  have  been  realized. 

Decision  of  MaoMahon,  J.,  reversed. 

Statement.       This  was  an  action  tried  before  MacMahon,  J.,  at  the 
norirjnry  sittings  at  Sandwich,  on  April  16th,  1895. 

The  action  w^as  to  recover  damao^es  alleo^ed  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  defendant  com- 
pany having,  in  exercise  of  the  power  of  sale  contained  in 
a  mortgage  given  by  the  plaintiff  to  the  company,  sold  the 
several  parcels  of  land  contained  therein  en  hloc  instead  of 
in  separate  parcels. 

The  lands  were  described  in  the  mortgage  as  being  two 
separate  parcels  :  1st.  A  part  of  the  north  part  of  lot  No. 
12,  in  the  gore  of  the  township  of  Colchester  South,  100 
feet  X  38  feet,  beino-  in  the  villao-e  of  Harrow,  on  which 
were  erected  two  brick  stores,  used  as  a  drug  store  and  a 
general  store,  with  dwelling  and  offices.  These  build - 
.  ings  and  the  land,  the  plaintiffs  alleged  were  worth  $4,000. 
2nd.  The  north  forty  acres  of  the  east  half  of  lot  14,  on 
the  second  range  of  the  gore  of  the  township  of  Colchester 
South.  Of  this  last-mentioned  parcel,  two  acres  were 
fenced  off  and  a  large  and  commodious  brick  residence 
was  erected  thereon,  which  cost  $4,000. 

The  remaining  thirty-eight  acres,  with  the  buildings 
thereon,  being  a  good  frame  tw^o-storey  farm-house,  and 
good  outbuildings  and  barn,  were  said  to  be  worth  S3,000. 

The  first  described  parcel,  in  the  village  of  Harrow,  was 
three-quarters  of  a  mile  distant  from  the  other  parcel,  and 
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belonged  to  the  plaintiff  Mary  C.  Quick,  who  joined  in  the  Statement, 
mortgage,  and  mortgaged  this  property  as  further  security 
to  the  defendant  company,  for  the  loan  of  her  son  Aldrich. 

The  complaint  was,  that  by  reason  of  the  sale  of  the 
several  properties  in  one  block  instead  of  in  parcels,  the 
property  was  sacrificed,  and  sold  at  a  price  much  less  than 
would  have  been  obtained  by  a  sale  in  parcels,  and  m^ch 
under  the  value  of  the  lands.  And  the  plaintiflTs  com- 
plained that  the  sale  of  the  lands  in  a  block,  instead  of  in 
parcels,  was  an  unreasonable  exercise  of  the  power  of  sale 
contained  in  the  mortgage,  by  reason  whereof  the  plain- 
tiffs suffered  damage. 

At  the  close  of  the  evidence  the  learned  Judge  found  the 
following  facts  in  regard  to  what  the  several  properties 
would  have  brought  in  two  separate  parcels:  the  farm  of 
forty  acres,  with  the  brick  house,  as  one  parcel,  and  the 
Harrow  "  property,  the  two  brick  stores,  etc.,  as  the  other 
parcel. 

As  to  the  farm  with  the  brick  house   $3,750 

As  to  the  two  stores  in  Harrow   2,500 

Making  a  total  of  $6,250 

The  amount  realized  for  the  whole  in  one  block  was 
$5,210. 

On  these  facts  being  found,  the  learned  Judge  reserved 
judgment,  and  afterwards  dismissed  the  plaintiffs'  action 
with  costs,  for  the  following  reasons  : — 

"  A  mortgagee  with  power  of  sale  in  exercising  the 
power  is  bound  to  take  all  proper  precautions  to  have  the 
sale  conducted  so  as  to  insure  the  s^reatest  advanta^^e  to 
the  mortgagor  by  properly  advertising,  etc.,  which  was 
done  by  the  mortgagees,  in  the  present  case.  But  the 
mortgagees  were  not  bound  to  put  up  the  mortgaged  , 
propert}^  in  separate  parcels :  Dart  V.  &  P.,  6th  ed.,  pp. 
75,  76  ;  Davey  v.  Durrani,  1  DeG.  &  J.  535  ;  Harper  v. 
Hayes,  2DeG.  F.  &  J.  542.  Where  as  here  a  prudent  owner 
might  have  sold  in  one  lot,  it  is  sufficient  to  protect  him : 
Richmond  v.  Evans,  8  Gr.  508,  513  ;  Lewin  on  Trusts,  8th 
ed.,  437. 
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Statement.  The  plaintiffs  moved  to  set  aside  the  judgment  entered  in 
favour  of  the  defendants  and  to  have  the  judgment  entered 
in  their  favour. 

On  December  10th,  1895,  before  a  Divisional  Court 
composed  of  Ferguson,  and  Robertson,  JJ.,  0.  Macdonald, 
supported  the  motion.  The  evidence  of  the  defendants' 
own  agent  shev^s  that  the  lots  v^ould  have  sold  better 
had  they  been  put  up  separately,  and  the  assessor  and 
auctioneer  gave  evidence  to  the  saifie  effect.  The  agent, 
hovi^ever,  said  be  was  boUnd  by  his  instructions.  It  also 
appeared  that  there  were  parties  present  at  the  sale  who 
would  have  given  a  large  price  had  the  lots  been  put  up 
separately,  and  the  plaintiff  is  entitled  to  recover  what  he 
has  lost  by  the  lands  having  been  sold  en  bloc.  It  must 
also  be  taken  into  consideration  that  the  village  lots  were 
owned  by  the  mother,  and  were  only  put  in  the  mortgage 
as  the  mother  had  agreed  to  become  security  for  the  loan. 
In  exercising  the  power  of  sale  mortgagees  are  deemed  to  be 
trustees,  and  must  exercise  reasonable  care  and  prudence 
to  prevent  the  mortgaged  property  being  sacrificed  ;  and  a 
failure  to  do  so  renders  a  mortgagee  liable  for  the  loss 
the  mortgagor  has  sustained  thereby :  Prentice  v.  Consoli- 
dated Bank,  13  A.  R.  69  ;  Latch  v.  Furlong,  12  Gr.  .303  ; 
Hunter  on  Mortofa^fe  Sales,  88-90.  The  authorities  relied 
on  by  the  learned  Judge  at  the  trial  do  not  support  the 
conclusion  he  arrived  at.  In  Dart  on  Vendors  and  Pur- 
chasers, 6th  ed.,  pp.  75,  76,  all  that  is  said  is  that  a  mort- 
gagee may  sell  en  bloc,  but  subject  to  be  called  to  account 
therefor  ;  and  the  other  cases  referred  to  by  him  proceeded 
on  other  grounds. 

Walter  Cassels,  Q.  C,  and  George  McKenzie,  contra. 
There  is  no  case  to  be  found  where  the  mortgagee  has 
been  held  liable  for  selling  in  one  parcel.  In  Latch  v. 
Furlong,  12  Gr.  303,  the  mortgagee  stated  that  he  intended 
to  let  the  property  go  if  he  got  the  amount  due  him,  and 
it  was  sold  at  a  very  great  sacrifice.  In  Prentice  v. 
Consolidated  Bank,  13  A.  R.  69,  there  was  no  advertise- 
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ment  before  the  sale.  In  the  National  Bank  of  Argument, 
Australasia  v.  United  Hand  in  Hand  Band  of  Hope  Go., 
4  App.  Gas.  391,  two  properties  were  sold,  as  to  one  of  which 
the  mortgagees  had  no  power  of  sale,  and  that  was  the 
point  on  which  the  case  turned.  The  result  of  the  authori- 
ties is  that  if  a  mortgagee  exercises  his  power  of  sale  bond 
fide  for  the  purpose  of  realizing  his  debt  and  without  col- 
lusion with  the  purchaser,  the  Court  will  not  interfere 
even  though  the  sale  be  very  disadvantageous,  unless  the 
price  is  so  low  as  in  itself  to  be  evidence  of  fraud.  The 
mortgagee  in  exercising  his  power  of  sale  is  not  a  trustee 
for  the  mortgagor  except  as  to  the  balance  of  the  purchase 
money:  Warner  v.  Jacob,  23  Ch.  D.  220;  Provincial 
Mutual  Ins.  Co.  v.  Lewis,  67  L.  T.  N.  S.  644,  646  ; 
Adams  v.  Scott,  7  W.  R.  213.  The  defendants  are  not 
bound  to  put  an  upset  price  on  each  lot,  and  their  evidence 
shewed  that  they  would  have  run  a  very  great  risk  and 
acted  most  foolishly  had  they  done  so ;  and  one  of  the 
plaintiffs'  witnesses  gave  evidence  to  the  same  effect. 

April  10th,  1896.    Robertson,  J.  :— 

With  great  respect,  I  cannot  come  to  the  same  conclu- 
sion as  the  learned  Judge  at  the  trial.  In  my  judg- 
ment, the  facts  presented  in  this  case  make  it  manifest 
-on  the  authorities  that  the  defendants  the  mortgagees, 
in  exercising  the  power  of  sale^  did  not  take  the  neces- 
sary precaution  to  do  all  that  was  reasonably  necessary, 
to  realize  the  most  that  could  be  gotten  for  the  several 
parcels  of  land  comprised  in  the  mortgage.  On  the 
evidence,  I  do  not  think  any  prudent  owner  would  have 
put  up  the  two  parcels  in  one  block.  It  appears  that  the 
whole  amount  of  the  mortgagees'  claim  did  not  exceed 
$4,700.  The  original  loan  was  $4,000.  This  was  the 
amount  which  the  plaintiff  Aldrich  was  bound  to  pay,  and 
which — his  own  land,  viz.,  the  farm  of  forty  acres,  includ- 
ing the  brick  house — was  mortgaged  to  secure,  his 
mother,  the  defendant  Mrs.  Quick,  becoming  surety,  as  the 
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Judgment,  defendants  well  knew,  for  the  repayment  of  the  loan,  and 
Kobertson,  J.  to  secure  which  she  allowed  to  be  included  in  the  mort- 
gage, her  own  property,  being  the  two  brick  stores  in 
the  village  of  Harrow,  and  joined  in  the  covenant  for  pay- 
ment. When  one  considers  that  important  fact  and  the 
equally  important  fact  that  the  two  pieces  of  propert}^ — 
that  of  the  defendant  Aldrich  and  that  of  the  defendant 
Quick — are  situated  a  considerable  distance  (three-quarters 
of  a  mile)  from  each  other,  one  can  hardly  imagine  any 
excuse  for  the  mortgagees  pursuing  the  extraordinary 
course  they  did. 

In  the  first  place,  the  farm  with  the  brick  house,  there 
being  also  a  good  two-storey  frame  house  suitable  for  all 
reasonable  farm  purposes,  together  with  a  good  barn  and 
other  outbuildings  on  the  same,  and  on  which  was  an 
orchard,  the  not  unreasonable  suggestion  one  would  have 
thought,  woukl  have  presented  itself  to  the  minds  of  the 
mortgagees,  which  was  to  put  up  the  farm  by  itself  with 
the  brick  house.  Now  the  brick  house  alone  cost  S4*,000, 
and  forty  acres  of  good  land  in  that  part  of  the  county  of 
Essex,  with  the  frame  house,  barn  and  other  outbuildings, 
ought  to  be  fairly  worth  to  any  bond  fide  purchaser  S50 
per  acre  ;  so  the  farm  without  the  brick  house  should  rea- 
sonably have  brought  $2,000 — (James  Ford,  a  witness  who 
went  to  the  sale  to  bid,  swore  he  was  prepared  to  give 
$2,500).  Then  the  brick  house  added,  should  have  brought 
or  should  have  reasonably  been  considered  most  likely  to 
realize  one-half  its  original  cost ;  so  that  would  be  $4,000 
or  $4,500.  Now,  on  the  evidence,  the  learned  trial  Judge 
has  found  that  $3,750  was  what  it  would  have  brought  at 
the  sale,  overlooking  the  fact,  however,  that  a  witness, 
Bassett,  swore  that  he  had  made  up  his  mind  to  give  $4,100 
for  the  farm  and  brick  house,  had  it  been  put  up  by  itself ; 
there  being  other  intending  purchasers  present  who  would 
have  given  that  much  for  it,  had  it  been  put  up  separately.. 
This  being  the  case,  the  Harrow  property  belonging  to  the 
surety  would  have  brought,  as  the  learned  Judge  found, 
$2,500.    On  the  evidence,  I  think  I  would  have  found 
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that  the  latter  would  have  brought  more  than  $2,500.  Judgment. 
There  were  two  brick  stores,  well  situated  in  the  centre  of  Robertson,  J. 
a  thriving  little  village,  occupied  by  respectable  tenants,  at 
a  rent  that  was  equal  to  10  per  cent,  on  $3,000.  Now, 
taking  into  consideration  another  fact  in  connection  with 
the  Harrow  property,  viz.,  that  Mr.  Allan,  a  private 
banker,  had  a  second  mortgage  on  it,  is  it  not  most  prob- 
able that  he  would  have  bid  over  $2,500,  in  order  to  save 
something  out  of  his  mortgage  ?  I  think  it  most  reason- 
able to  conclude  that  he  would.  He  could  have  well 
afforded  to  have  given  as  much  as  $3,000  ;  it  would  at 
that  price  be  an  investment  at  10  per  cent. 

Now,  there  was  no  risk  whatever  in  putting  up  the  farm 
and  brick  house  first.  $4,000  was  a  reasonable  sum  to 
have  considered  it  would  have  realized,  and  then  the  Har- 
row property  could  have  been  fallen  back  upon,  to  make 
good  whatever  the  deficiency  was. 

With  great  respect  for  the  opinion  of  the  learned  trial 
Judge,  I  think  he  erred  when  he  confined  himself  to  the 
statement :  "  A  mortgagee  with  power  of  sale  in  exercising 
the  power  is  bound  to  take  all  proper  precautions  to  have 
the  sale  conducted  so  as  to  insure  the  greatest  advantage 
to  the  mortgagor  by  properly  advertising,  etc.,  which  was 
done  by  the  mortgagees  in  the  present  case."  "  Properly 
advertising "  is  not  enough  ;  the  sale  must  be  conducted 
in  such  a  way  as  to  make  the  very  most  out  of  the  pro- 
perty offered.  The  mortgagees  are  trustees,  in  the  case  of 
power  of  sale,  etc.,  and  are  not  like  an  ordinary  vendor 
selling  what  is  his  own  ;  he  must  take  all  reasonable  means 
to  prevent  any  sacrifice  of  the  property,  inasmuch  as  he  is 
a  trustee  for  the  mortgagor  of  any  surplus  that  may  re- 
main :  Jenkins  v.  Jones,  2  Giff.  99, 108. 

A  mortgagee  is  chargeable  with  the  full  value  of  the 
mortgaged  property  sold,  if  from  want  of  due  care  and  dili- 
gence it  has  been  sold  at  an  undervalue :  National  Bank 
of  Australia  v.  United  Hand  in  Hand  and.  Band  of  Hope 
Co.,  4  App.  Cas.  391. 

It  is  the  settled  rule  of  equity  that  a  mortgagee  in  ex- 
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Judgment,  ercising  a  power  of  sale  must  take  reasonable  means  of 
Robertson,  J.  preventing  a  sacrifice  of  the  property  ;  hence  when  a  mort- 
gagee took  no  means  whatever  for  that  purpose  and  sold 
the  property  for  half  its  cash  value,  the  price  received 
being  near  the  amount  due  to  himself,  the  sale  was  set 
aside  :  Per  Mowat,  V.-C,  in  Latch  v.  Furlong,  12  Gr.  303. 

A  mortgagee  has  rights  ;  he  has  a  beneficial  interest,  and 
that  interest  is  the  realizing  of  his  security.  In  other 
words,  getting  paid  his  mortgage  bearing  interest  and  any 
.  costs  he  may  incur.  That  is  his  right,  but  this  Court  will 
not  allow  him  to  exercise  that  right  without  a  due  consi- 
deration of  the  interest  of  the  mortgagor,  which  the  mort- 
gagee, in  my  opinion,  is  bound  to  attend  to,  requires  that 
the  sale  shall  take  place  as  beneficially  to  the  mortgagor 
as  if  the  mortgagor  himself  was  selling  the  property :  Per 
Sir  Richard  Kindersley,  in  Falkner  v.  Equitable  Rever- 
sionary Society,  4  Drew.  352. 

The  attention  of  the  mortgagees  was  brought  to  the 
desire  of  the  plaintiffs,  and  the  importance  of  putting  up 
the  property  in  at  least  two  parcels,  but  they  paid  little  or 
no'  attention  to  that.  Their  agent  Russell  evidently 
•  thought  that  it  should  in  justice,  be  put  up  in  that  way, 
and  he  said  he  would  if  asked  by  the  defendants  so  advise. 
Some  communication  must  have  taken  place  between  him 
and  his  principals,  because,  when  Aldrich's  father-in-law 
called  upon  him  the  second  time,  with  the  view  of  ascer- 
taining if  his  request  would  be  complied  with,  Mr.  Rus.sell 
told  him  that  if  he  paid  $800  down  the  property  would  be 
put  up  in  two  parcels.  Now,  to  my  mind,  that  shews  a 
clear  case  against  the  defendants.  They  evidently  did  not 
care  whether  the  property  were  sacrificed  or  not,  so  long  as 
they  realized  theii*  own.  In  my  judgment,  they  should 
have  made  enquiry  as  to  the  advisability  of  having  it  put 
up  in  two  parcels,  before  they  ran  the  risk  of  sacrificing  the 
property.  The  evidence  is  most  conclusive  as  to  which 
would  have  been  the  better  course  to  pursue  in  the  inter- 
est of  the  mortgagors,  and  I  do  not  think  there  can  be  any 
question  as  to  what  the  law  is.    I  think  the  learned 
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Judge  was  in  error  when  he  concluded  that  the  mortga-  Judgment, 
gees  were  not  bound  to  put  up  the  property  in  two  Sepa-  Robertson,  J. 
rate  parcels.    Of  course  there  are  cases  where  that  may  be 
justified,  but  not  in  a  case  like  this.    Here  the  properties 
were  not  only  separated  by  distance,  but  were  of  different 
classes.    The  village  property  was  not  likel}^  to  be  that 
kind  of  real  estate  which  a  farmer  would  care  to  buy  ;  at 
all  events,  there  would  most  certainly  be  fewer  customers 
for  the  two  parcels  together  than  there  would  have  been 
to  take  them  separately,  and  that  should  have  been  patent 
to  the  mind  of  the  vendors.    And  again,  a  purchaser  of 
the  village  property  would  not  likely  be  one  who  would 
want  the  farm,  and  these  facts  really  turned  out  to  be 
the  case  here.    And  what  is  a  striking  feature  in  the  case 
is  that  there  was  a  sort  of  syndicate  of  two  persons  formed 
to  buy  en  bloc,  between  whom  it  was  arranged  that  one 
would  take  the  farm  at  $4,100,  and  the  other  take  the  vil- 
lage block  at  SI, 500,  thus  shewing  that  between  them 
'they  were  prepared  to  bid  much  more  than  they  ultimately 
bought  at,  the  fact  being  that  these  two  people  did  buy. 
Harry  Bassett  and  Mr.  Fox  w^ere  the  two,  and  the  former 
says  in  his  evidence :  "  There  was  an  agreement  to  buy  it 
(the  whole)  between  us  ;  he  was  to  take  the  block  (the  vil- 
lage property)  and  I  was  to  take  the  farm.    He  was  to  do 
the  bidding,  and  I  w^as  to  pay  a  certain  share  of  it.    *  * 
It  finally  {i.e.,  the  arrangement  between  Fox  and  Bassett) 
got  down  to  the  morning  of  the  sale,  and  I  agreed  that  I 
would  give  S4,100,  and  he  would  give  11,500,  and  whatever 
profit  he  sold  for  was  to  be  divided  on  that  ratio.   He  wanted 
the  block  and  did  not  want  the  farm.    I  wanted  the  farm 
and  did  not  want  the  block.    *    *    The  property  (the 
whole)  was  knocked  down  at  $5,210.    I  i)aid  my  share, 
$3,900."    NoV  this  shews  conclusively  that  had  the  farm 
been  put  up  by  itself  Mr.  Bassett  would  have  paid  $4,100  for 
it  rather  than  lose  it.    He  had  arranged  to  go  that  high  for 
it ;  so  here  was  a  loss  of  $200  on  the  farm  and  a  loss  of  $190 
on  the  village  block — at  the  prices  which  Bassett  and 
Fox  had  determined  to  buy  at. 
71 — VOL.  XXVIl.  O.R. 
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Judgment.  Now  come  to  the  village  block,  and  we  find  that  Mr. 
Kobertson,  .7.  Fox  would  have  bid  Si, 500  for  it;  but  Darius  Wigle, 
another  witness,  says  that  he  went  to  the  sale  for  the  pur- 
pose of  bidding  and,  if  possible,  buying  either  the  farm  or 
the  village  block,  but  he  could  not  handle  both,  and  he  said 
he  would  have  bid  for  the  block  from  S2,000  to  S2,500  ;  and 
another  witness  also  at  the  sale,  Elihu  Scratch,  swore  that  he 
was  prepared  to  bid  $2,500  for  the  brick  block  (the  village 
property),  but  he  would  not  buy  both  together.  It  therefore 
appears  clear,  had  the  parcels  been  put  up  separately,  that 
the  farm  would  have  realized  S4,100  and  the  village  block 
$2,500,  making  in  all  $6,600,  shewing  a  loss  of  $1,390  at 
least  on  what  was  actually  realized.  There  w^as  in  fact 
only  one  bond  fide  bidder  at  the  sale.  Allen  set  it  off  at 
$5,000.  Then  Allen's  clerk  (Adams)  made  a  bid,  and  Allen 
then  bid  $5,200,  and,  after  a  consultation  with  Fox,  the 
latter  bid  $5,210,  and  it  was  knocked  down  to  him.  Now, 
had  the  properties  been  put  up  separately,  this  sort  of 
wor]<:  could  not  have  been  so  conveniently  practiced. 

The  power  of  sale  is  in  these  words  :  And  should  de- 
fault continue  for  two  months,  an  entry,  lease  or  sale  may 
b6  made  hereunder  without  notice.  It  is  agreed  that  the 
proceeds  of  any  sale  hereundei-  may  be  applied  in  payment 
of  any  costs,  charges  and  expenses  incurred  in  taking,  re- 
covering, or  keeping  possession  of  the  said  lands,  or  by 
reason  of  non-payment,  or  procuring  payment  of  moneys 
secured  hereby.  And  that  sales  may  be  made  from  time  to 
time  of  portions  of  said  lands,  or  of  the  equity  of  redemp- 
tion in  the  whole  of  said  lands,  subject  to  the  amount  not 
yet  actuall}^  payable  according  to  the  proviso,  to  satisfy 
interest  or  parts  of  the  principal  overdue,  leaving  the  prin- 
cipal or  balance  thereof  to  run  at  interest  payable  as  afore- 
said, and  the  company  may  make  any  stipulations  as  to 
title,  evidence,  or  commencement  of  title,  or  otherwise 
which  they  shall  deem  proper  ;  and  may  buy  in,  or  rescind, 
or  vary  any  contract  for  sale  of  any  of  the  said  lands,  and 
re-sell  without  being  answerable  for  loss  occasioned  thereby. 
And  that  the  purchaser  at  any  sale  hereunder  shall  not  be 
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bound  to  see  to  the  propriet}'  or  regularity  thereof.    And  Judgment, 
that  no  want  of  notice  or  publication  when  required  here-  Robertson,  J. 
by  shall  invalidate  any  sale  hereunder." 

There  is  nothing  in  this  that  enables  the  mortgagees  to 
override  the  rules  enforced  by  the  Coui't,  in  cases  of  sale  by 
trustees  or  mortgagees  under  powers.  They  cannot  find 
anything  in  this  power  that  gives  them  the  right  to  sacri- 
fice the  mortgaged  property  in  the  way  in  which  they  have 
done  in  this  case.  Every  witness  called,  including  the 
agent  of  the  vendors,  declares  that  in  their  opinion  the 
proper  way  to  have  sold  in  this  case,  was  to  have  put  up 
the  property  in  two  separate  lots,  and  the  proof  of  that 
being  the  better  way,  is  in  the  fact  of  what  the  persons 
who  attended  at  the  sale  intended  to  bid,  if  thus  put  up, 
whereas  they  made  no  bid  whatever,  when  it  was  put  up 
en  bloc,  and  Messrs.  Bassett  and  Fox  had  it  at  their  own 
price,  m.uch  less  than  they  were  prepared  to  have  given 
for  it  rather  than  lose  it. 

It  must  be  remembered  that  every  reasonable  eflfort  was 
made,  if  that  was  necessary,  which  I  do  not  think  it  was, 
to  induce  the  vendors  to  put  the  property  up  in  separate 
lots  ;  and  that  having  failed,  I  think  it  does  not  lie  in  the 
mouth  of  the  vendors  to  say,  as  their  counsel  did,  that 
none  of  these  people  protested  at  the  sale  against  its  being 
put  up  en  bloc.  As  some"  of  them  said,  "  What  was  the 
use  ?  We  had  done  all  we  could  before,  and  the  inspector 
of  the  company  was  present  and  said  the  whole  must  go 
together." 

I  think  the  judgment  of  the  learned  Judge  should  be  set 
aside  and  judgment  be  entered  for  the  plaintiff's  for  $1,300, 
with  full  costs  of  the  action  and  of  this  motion. 

Ferguson,  J. : — 

The  facts  of  the  case,  so  far  as  material  here,  seem  to  be 
fully  and  clearly  stated  in  the  judgment  of  my  brother 
Robertson,  which  I  have  had  an  opportunity  of  perusing. 

From  the  evidence  it  appears  clearly,  I  think,  that  the 
mortgaged  property,  had  it  been  sold  in  two  separate  par- 
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•Judgment,  cels,  instead  of  en  bloc,  as  it  was  sold,  would  have  brought 
Ferguson,  J.  a  price  in  excess  of  that  which  it  did  bring  of  at  least 
$1,*300.  One  can  hardly  doubt,  from  what  is  disclosed  by 
the  evidence,  that  the  proper  and  prudent  way  of  selling 
the  property  was  by  selling  it  in  separate  parcels. 

The  evidence,  I  think,  makes  it  sufficiently  manifest 
that  the  defendants  had  they  made  inquiries  would  have 
ascertained  that  a  sale  in  separate  parcels  was,  looking 
towards  the  interests  of  the  mortgagors,  the  prudent  and 
proper  wa}^  of  selling  the  property.  If  the  defendants  had 
made  inquiry  of  their  own  local  agent  he  would,  as  he  says 
in  his  evidence,  have  recommended  a  sale  in  separate  par- 
cels. The  situation  of  the  two  properties  with  relation 
to  one  another  and  their  uses  would  indicate  to  me,  and  I 
think  it  should  to  the  ordinary  mind,  that  inquiry,  at 
least,  should  have  been  made  before  selling  the  property 
en  bloc,  and,  if  such  inquiry  had  been  made,  one  cannot 
doubt,  on  the  evidence,  what  the  information  received 
would  have  been. 

The  duty  of  a  mortgagee  in  selling  under  his  power  of 
sale  is  stated  in  JenJcins  v.  Jones,  2  Giff.  99,  at  p.  108,  and 
referred  to  in  Prentice  v.  Consolidated  Bank,  13  A.  R.  69, 
at  p.  77,  where  it  is  said  :  "  It  is  well  settled  that  though 
a  mortgagee's  power  of  sale  confei's  a  clear  right,  it  must 
be  exercised  with  a  due  regard  to  the  purpose  for  which  it 
is  given.  A  mortgagee  with  a  power  of  sale  stands  in  a 
fiduciary  character,  and,  unlike  an  ordinary  vendor  selling 
what  is  his  own,  he  must  take  all  reasonable  means  to  pre- 
vent any  sacrifice  of  the  property,  inasmuch  as  he  is  a  trus- 
tee for  the  mortgagor  of  any  surplus  that  may  remain." 

In  Fisher  on  Morto:ages,  4th  ed.,  sec.  748,  it  is  laid  down  : 
"  The  sale  must  also  be  effected  with  proper  discretion  ;  for 
the  mortgagee,"  as  a  trustee  for  persons  interested  in  the 
equity  of  redemption,  "  is  bound  to  adopt  such  means  as 
would  be  adopted  by  a  prudent  owner  to  get  the  best  price 
that  can  reasonably  be  had." 

I  agree  with  my  brother  Robertson  in  thinking  that  in 
the  present  case  the  evidence  shews  that  the  mortgagees 
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did  not  act  in  accordance  with  these  requirements,  and  Judgment, 
that  a  consequent  loss  of  some  $1,300  has  been  shewn.      Ferguson,  J. 

I  think  the  plaintiffs  should  have  judgment  against  the 
defendants  for  the  sum  of  $1,300,  with  costs  of  the  action. 
The  judgment  of  the  trial  Judge  should  be  reversed  and 
judgment  entered  as  above. 

G.  F.  H. 


Ke  Canadian  Pacific  Railway  Company  and  County 
AND  Township  of  York. 

Constitutional  Law—Railways — Crossings — Railway  Act  of  Canada,  1888 
— Powers  of  Railway  Committee  of  Privy  Coimcil — Erection  and 
Maintenance  of  Gates — Contribution  to  Cost  of — Municipal  Corpora- 
tions. 

The  legislation  of  the  Parliament  of  Canada  with  reference  to  the  guard- 
ing of  the  crossings  of  a  railway,  which  under  sub-section  10  of  section 
92  of  the  British  North  America  Act  is  under  the  exclusive  legislative 
authority  of  Parliament,  is  within  the  scope  of  necessary  legislation. 

Under  sections  11,  18,  21,  187,  and  188  of  the  Railway  Act  of  1888,  Par- 
liament conferred  upon  the  Railway  Committee  the  power  to  order 
that  gates  and  watchmen  should  be  provided  and  maintained  by  such  a 
railway  at  crossings  of  highways  traversing  different  adjacent  munici- 
palities ;  to  decide  which  municipalities  are  interested  in  the  cross- 
ings ;  to  fix  the  proportion  of  the  cost  to  be  borne  by  the  different 
municipalities  ;  to  vary  any  order  made  by  adding  other  munici- 
palities as  interested,  and  to  re-adjust  the  proportion  of  the  cost ;  and 
the  decision  of  the  committee  cannot  be  reviewed  by  the  Court. 

Municipalities  are  subject  to  such  legislation  and  the  orders  of  the  com- 
mittee in  the  same  way  as  private  individuals. 

Special  case  stated  by  the  parties,  shewing  : —  Statement.. 
1.  That  the  county  and  township  of  York  were  muni- 
cipalities incorporated  under  the  Municipal  Act  of  Ontario. 

3.  That  the  line  of  the  Canadian  Pacific  Railwaj^Tan 
along  part  of  the  north  limit  of  the  city  of  Toronto,  the 
south  limit^of  the  railway  lands  being  a  part  of  the  north 
limit  of  the  city. 

4.  That  Dufferin  and  Bathurst  streets  ran  from  south 
to  north  through  the  cTty  across  the  railway  lands,  and 
thence  through  the  township  of  York  and  the  adjac^nE" 
townships  of  the  county  of  York,  and  were  public  roads 


560 


THE  ONTAKIO  REPORTS. 


[vol. 


Statement,  or  highways  under  the  jurisdiction  of  and  maintained  by 
the  different  local  municipalities  through  which  they 
passed,  and  not  roads  assumed  or  maintained  by  the 
county. 

5.  That  on  the  8th  January,  1891,  the  Railway  Com- 
mittee of  the  Privy  Council  of  Canada,  upon  the  applica- 
tion of  the  corporation  of  the  city  of  Toronto,  made  an 
order  for  protection  of  the  crossings  at  Bathurst  and 
Dutferin  and  other  streets  as  follows  :  — 

"  That  the  committee  deems  it  expedient  for  the  public 
safety  and  hereby  orders,  with  the  sanction  of  His  Excel- 
lency the  Governor-General  in  Council,  that  gates  and 
watchmen  be  provided  within  two  months  of  the  date  of 
this  order,  and  be  thereafter  maintained  by  the  Canadian 
Pacific  and  Grand  Trunk  Railway  Companies,  respectively, 
as  the  case  may  require,  at  the  said  crossings. 

"  That  the  committee  fui  ther  orders  that  the  cost  attend- 
ing the  placing  and  maintenance  of  gates  and  watchmen 
at  the  said  crossings  be  apportioned  as  follows  : — 

"  Where  two  railway  companies  use  the  same  crossing, 
each  railway  company  to  contribute  one-third,  and  the 
municipality  or  municipalities  interested  the  other  third, 
of  the  said  cost. 

"  Whereof  one  railway  company  only  uses  the  crossing^ 
the  railway  company  to  contribute  one-half,  and  the 
municipality  or  municipalities  interested  the  other  half,  of 
the  said  cost." 

6.  That  on  the  16th  December,  1893,  upon  the  repre- 
sentation of  the  corporation  of  the  city  of  Toronto  (the 
county  and  township  being  represented  by  counsel  w^ho 
appeared  without  waiving  their  objection  to  the  jurisdic- 
tion of  the  committee  to  make  any  order  as  against  the 
county  or  township  in  the  premises),  a  further  order  was 
made  by  the  railway  committee  as  follows  : — 

"  Whereas,  by  an  order  of  the  Railway  Committee  of 
the  Privy  Council  dated  the  8th  January,  1891,  it  was 
directed  that  the  municipality  or  municipalities  interested 
should  bear  one-half  of  the  cost  of  the  placing  and  main- 


XXVII.]    RE  CANADIAN  PACIFIC  R.  W.  CO.  AND  CO.  YORK. 


561 


tenaiice  of  watchmen  and  gates,  thereby  ordered  to  be  Statement, 
provided  by  the  Canadian  Pacific  Railway  Company,  at 
the  crossings  by  their  railway  of  Duiferin  and  Bathurst 
streets  in  the  city  of  Toronto  : — 

"  And  whereas  the  city  of  Toronto  have  represented 
that  the  township  of  York  are  equally  interested  with 
themselves  in  having  protection  provided  at  those  cross- 
ings, and  have  requested  that  the  said  township  be  named 
as  contributors  to  the  cost  thereof  : — 

"  And  whereas  the  township  of  York  have  claimed 
that  the  county  of  York,  and  not  the  township  of  York, 
if  any  municipality  besides  the  city  is  liable  therefor, 
should  bear  a  share  of  the  said  cost : — 

"Arid  the  city  of  Toronto  and  the  township  and  county 
of  York  having  severally  been  heard,  through  their 
respective  counsel,  and  evidence  having  been  adduced : — 

"  The  committee,  after  due  consideration,  is  of  opinion 
that  both  the  township  and  county  of  York,  as  well  as 
the  city  of  Toronto,  are  interested  in  the  said  protection, 
and  should  pay  a  proportionate  amount  of  the  cost  of  the 
same,  and  the  committee  accordingly  hereby  apportions 
and  orders  the  said  cost  to  be  paid  as  follows  : — 

"  The  city  of  Toronto  to  pay  two-thirds  of  one-half  of 
the  cost  of  the  said  protection. 

"  The  township  and  county  of  York  to  pay  the  remain- 
ing one-third  of  one-half  of  the  cost  of  the  said  protec- 
tion, in  equal  proportions. 

"  The  amount  of  the  said  cost,  so  apportioned,  to  be  paid 
quarterly  by  the  city  of  Toronto  and  township  and  county 
of  York,  respectively,  to  the  Canadian  Pacific  Railway 
Company,  on  accounts  being  rendered  to  them  by  that 
company,  and  the  said  proportions  of  said  cost  to  be  pay- 
able from  the  date  of  the  furnishing  of  such  protection  by 
the  said  company." 

The  railway  company,  however,  claimed  contribution 
from  the  township  and  county  only  from  the  date  of  the 
second  order,  the  city  having  borne  the  whole  half  of  the 
cost  up  to  that  date. 
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7.  That,  in  pursuance  of  the  last  order,  the  railway  com- 
pany had  from  time  to  time  rendered  to  the  county  and 
township  accounts  of  the  cost  of  maintaining  the  protec- 
tion mentioned,  which  accounts  from  the  date  of  the  order 
up  to  the  29th  February,  1896,  each  amounted  to  $317.81, 
and  both  of  these  municipalities  had  refused  and  still 
refused  to  pay  any  portion  of  such  accounts,  and  the 
whole  amount  thereof,  viz.,  $635.62,  was  still  unpaid. 

The  question  stated  for  the  determination  of  the  Court\ 
was :  Had  the  Railway  Committee  of  the  Privy  Council 
any  jurisdiction  to  make   the  orders  complained  of  as 
against  the  township  and  county  of  York,  or  either  of 
them  ? 

It  was  agreed  that  if  the  answer  to  the  question  should 
be  in  the  affirmative,  as  to  the  township  or  county  or  both, 
then  an  order  for  pg^yment  of  the  amount  due  and  future 
amounts  and  costs  should  be  made  by  the  Court  accord- 
ingly ;  but  if  the  answer  should  be  in  the  negative,  then 
the  railway  company  should  be  ordered  to  pay  the  costs, 
and  there  should  be  no  order  as  to  payment. 

The  orders  of  the  committee  had  been  made  a  rule  of 
Court  at  the  instance  of  the  railway  company,  and  their 
enforcement  being  sought,  this  case  was  agreed  upon  by 
the  parties. 

The  following  sections  of  the  Dominion  Railway  Act  of 
1888  are  those  under  which  the  committee  purported  to 
act  in  making  the  orders  in  question : — 

187.  Whenever  any  portion  of  a  railway  is  constructed, 
or  authorized  or  proposed  to  be  constructed  upon  or  along 
or  across  any  street  or  other  public  highway  at  rail  level 
or  otherwise,  the  company,  before  constructing  or  using  the 
same,  or,  in  the  case  of  railways  already  constructed,  within 
such  time  as  the  Railway  Committee  directs,  shall  submit  a 
plan  and  profile  of  such  portion  of  railway  for  the  appro- 
val of  the  Railway  Committee;  and  the  Railway  Committee, 
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if  it  appears  to  it  expedient  or  necessary  for  the  public  Statement, 
safety,  may,  from  time  to  time,  with  the  sanction  of  the 
Governor  in  Council,  authorize  or  require  the  company  to 
which  such  railway  belongs,  within  such  time  as  the  said 
committee  directs,  to  protect  such  street  or  highway  by  a 
watchman  or  by  a  watchman  and  gates  or  other  protec- 
tion,— or  to  carry  such  street  or  highway  either  over  or 
under  the  said  railway  by  means  of  a  bridge  or  arch,  in- 
stead of  crossing  the  same  at  rail  level, — or  to  divert  such 
street  or  highway,  either  temporarily  or  permanently, — or 
to  execute  such  other  works  and  take  such  other  measures 
as  under  the  circumstances  of  the  case  appear  to  the  Rail- 
way Committee  best  adapted  for  removing  or  diminishing 
the  danger  arising  from  the  then  position  of  the  railway  : 
and  all  the  provisions  of  law  at  any  such  time  applicable 
to  the  taking  of  land  by  such  company,  and  to  its  valua- 
tion and  conveyance  to  the  company,  and  to  the  compen- 
sation therefor,  shall  apply  to  the  case  of  any  land 
required  for  the  proper  carrying  out  of  the  requirements 
of  the  Eailway  Committee  under  this  section. 

188.  The  Railway  Committee  may  make  such  orders,  and 
give  such  directions  respecting  such  works  and  the  execu- 
tion thereof,  and  the  apportionment  of  the  costs  thereof 
and  of  any  such  measures  of  protection,  between  the  said 
company  and  any  person  interested  therein,  as  appear  to 
the  Railway  Committee  just  and  reasonable. 

The  case  was  heard  before  Rose,  J.,  in  Court,  on  the 
23rd  April,  1896. 

Aylesworth,  Q.  C,  for  the  township  of  York.  The  com- 
mittee has  no  power  to  impose  obligations  on  unwilling 
persons  who  are  not  applicants  before  the  committee  for 
any  relief.  Sections  187-189  of  the  Railway  Act  of  1888 
can  be  within  the  jurisdiction  of  the  Dominion  Parliament 
only  in  view'^of  their  falling  within  the  exceptions  con- 
tained in  clause  10  of  sec.  92  of  the  British  North 
America  Act. that  view,  while  there  would  be  power 
to  order  the  railway  company  to  construct  gates  at  cross- 
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Argument,  ings,  and  to  impose  the  obligation  of  maintaining  them 
upon  the  company,  there  would  be  no  power  to  impose 
any  obligation  upon  the  municipality.  If  the  Dominion 
Parliament  has  power  to  legislate  at  all  as  regards  "  per- 
sons interested,"  such  power  must  be  limited  to  the  appli- 
cants before  the  committee.  The  county  and  township 
are  not  interested  in  the  first  order.  They  were  not  before 
the  committee  when  it  was  made.  The  second  order 
apportions  the  cost  among  the  municipalities  ;  that  is,  it 
settles  a  dispute  between  local,  provincial  municipalities, 
as  to  which  there  can  be  no  jurisdiction  in  the  Dominion 
Parliament.  A  municipal  corporation  is  the  creation  of 
the  Provincial  Legislature,  and  the  Dominion  Parliament 
can  have  no  possible  jurisdiction  over  it.  There  was, 
therefore,  excessive  jurisdiction,  and%he  second  order  can- 
not be  enforced  by  the  Court.  The  obligation  imposed 
upon  the  municipalities  is  practically  the  imposition  of  a  tax 
for  behoof  of  the  railway  company  :  Re  Harris  and  City  of 
Hamilton,  44  U.  C.  R.  641 :  and  this  the  Dominion  Parlia- 
ment can  have  no  power  to  do.  The  assent  of  the  Pro- 
vince would  be  necessary,  in  addition  to  the  assent  of  the 
Railway  Committee  :  Credit  Valley  R.  W.  Co.  v.  Great 
Western  R.  W,  Co.,  25  Gr.  507.  In  sec.  188  "persons 
interested"  are  mentioned,  but  not  municipal  corpora- 
tions. 

C.  C.  Robinson  and  T.  H.  Lennox,  for  the  county 
of  York.  We  adopt  the  argument  of  counsel  for  the 
township  as  far  as  it  goes  ;  but  we  go  further.  The  county 
at  any  rate  cannot  possibly  come  within  the  scope  of  the 
committee's  a^uthority.  These  streets  are  not  county  roads . 
How  can  the  county  be  a  "  person  interested  ?"  The  county 
can  have  nothing  whatever  to  do  with  the  matter,  and  the 
second  order  is  clearly  ultra  vires  as  to  it. 

Robinson,  Q.  C,  for  the  railway  compan}^  The  Court 
has  no  power  to  review  the  decision  of  the  Railway  Com- 
mittee, assuminof  that  Parliament  had  the  rio-ht  to  create  it : 
Ottawa,  Arnprior,  and  Parry  Sound  R.  W.  Co.  v.  Atlantic 
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<ind  Forth-  West  R  W,  Co.*  not  reported ;  Re  Bell  Telephone  Argument. 
Go.  and  Minister  of  Agriculture,  7  O.  R.  605  ;  Be  Bell  Tele- 
phone Co.,  9  0.  R.  339  ;  Smith  v.  Goldie,  9  S.  C.  R.  46.  Then 
as  to  the  power  to  enact  the  legislation  in  question.  I  admit 
the  encroachment  on  property  and  civil  rights.  It  must  be 
so  where  a  railway  goes  through  a  country  :  McArthur  v. 
Northern  Pacific  Junction  R.  W.  Co.,  17  A.  R.  86  ;  Monk- 
house  V.  Grand  Trunk  R.  W.  Co.,  8  A.  R.  637 ;  Canada 
Southern  R.  W.  Co.  v.  Jackson,  17  S.  C.  R.  316.  The  orders 
came  within  the  powers  conferred  by  sec.  11  of  the  Railway 
Act.  The  jurisdiction  of  the  Railway  Committee  never  has 
been  disputed ;  the  legislation  comes  to  us,  not  from  England, 
but  from  Massachusetts.  As  to  jurisdiction  of  the  Domin- 
ion to  exempt  railways  from  municipal  taxation,  see  Rural 
Municiioality  of  Cormuallis  v.  Canadian  Pacific  R.  W. 
Co.,  19  S.  C.  R.  702.    See  also  Doyle  v.  Bell,  11  A.  R.  326. 

Angus  Mac Murchy,  on  the  same  side,  referred  to  Regina 
V.  Waso7i,  17  A.  R.  221 ;  Pomeroy  on  Constitutional  Law, 
p.  171. 

J.  R.  Cartiuright,  Q.  C,  for  the  Attorney-General  for 
Ontario.  The  Province  might  claim  to  exercise  these 
powers  as  relating  either  to  property  and  civil  rights  or  to 
municipal  institutions ;  or  it  may  be  overborne  by  sub- 
sec.  10  of  sec.  92.  But  is  it  necessary  for  the  pur- 
poses of  the  railway  that  gates  should  be  put  up  and 
municipalities  called  on  to  pay  ?  I  submit  not.  The 
power  to  impose  an  obligation  of  this  kind  was  never 
heard  of  till  now,  here  or  in  England.  If  it  is  a  necessary 
power,  it  is  strange  that  railways  got  on  without  it  for 
many  years.    The  strongest  case  on  the  power  to  overbear 

*A  decision  of  the  Chancery  Divisional  Court,  13th  October,  1894. 
The  judgment  of  the  Court  was  delivered  by  Ferguson,  J.,  who  said, 
i7ifer  alia :  The  case  may,  1  think,  be  fairly  looked  upon  as  a  case  in 
which  two  railway  companies  in  making  their  surveys  came  into  conflict 
with  their  lines,  each  acting  in  accordance  with  their  legal  rights.  *  * 
I  think  the  plaintiffs  acted  hastily  in  bringing  this  action.  If  the  defen- 
dants had  been  taking  possession  of  a  line  of  which  they,  the  plaintiffs, 
had  possession,  the  matter  would  be  different,  and  I  think  the  action  for 
an  injunction  would  lie.  I  do  not  see  that  the  action  can  be  supported 
as  an  action  quia  timet.    1  do  not  see  that  the  plaintiff's  had  anything  to 
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Argument.    Provincial  rights  is  Tennant  v.  Union  Bank,  [1894]  A.  G.  31. 

There  it  is  said,  that  the  legislation  must  strictly  relate  to 
the  subject  of  Dominion  jurisdiction.  That  is  not  so  here. 
The  most  that  can  be  said  about  this  is  that  it  relieves  the 
railway  from  the  excess.  I  admit  that  anything  strictly 
necessary  must  be  intra  vires  the  Dominion  Parliament. 
But  this  is  not  necessary.  Would  it  be  contended  that  the 
Dominion  Parliament  can  confer  power  on  a  railway  com- 
pany to  set  up  a  toll-gate  at  a  crossing  and  levy  toll  on  all 
persons  using  the  crossing  ?  I  refer  to  Citizens  Ins.  Co.  v. 
Parsons,  7  App.  Gas.  96,  and  Colonial  B.  (&  L.  Asso- 
ciation V.  Attorney-General,  9  App.  Gas.  157,  where  the 
Privy  Council  recognizes  that  Dominion  corporations  may 
require  Provincial  legislation  to  enable  them  to  do  business 
at  all. 

No  one  appeared  for  the  Attorney-General  for  Ganada. 

April  29,  1896.    Rose,  J.— (after  stating  the  facts)  :— 

The  railway  in  question  is  one  within  the  exception 
in  sub-sec.  10  of  sec.  92  of  the  British  North  America 
Act,  and,  therefore,  not  coming  within  the  classes  of  sub- 
■  jects  by  that  Act  assigned  exclusively  to  the  Legislatures 
of  Provinces,  it  is  within  the  classes  of  subjects  to  which 
the  exclusive  legislative  authority  of  the  Parliament  of 
Canada  extends. 

Mr.  Gartwright,  who  appeared  for  the  ^^ovince  of  Onta- 

fear  from  the  conduct  of  the  defendants  for  which  a  sufficient  and  ample 
remedy  does  not  exist,  and  it  does  not  appear,  I  think,  that  there  was 
danger  of  irreparable  mischief  taking  place,  or  any  right  being  lost. 
There  being  specific  legislation  on  the  subject,  and  a  special  tribunal  con- 
stituted having  powers  and  jurisdiction  respecting  the  crossings  of  tracks 
of  railways,  the  intersection  of  railways,  and  proposed  junctions  or  unions 
of  the  same,  as  well  as  the  alignment,  arrangement,  disposition,  and 
location  of  tracks,  the  use  by  one  company  of  the  tracks  of  another  com- 
pany, and  every  matter,  act,  or  thing  which  by  the  Railway  Act  or  the 
special  Act  of  any  railway  company  is  sanctioned,  required  to  be  done,  or 
prohibited,  I  cannot  see  that  it  is  a  proper  case  in  which  to  ask  this 
Court  for  a  declaration,  and  I  am  of  the  opinion  that  it  would  not  be  a 
proper  thing  for  the  Court  to  declare  generally  the  rights  or  priorities  of 
the  parties,  and  I  tliink  that  the  action  should  be  dismissed. 
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rio,  admitted  that  the  legislation  in  question,  if  necessaryA  Judgment 
was  undoubtedl}^  intra  vires  the  Parliament  of  Canada.     '   Rose,  J. 

I  do  not  see  how  it  can  be  doubted  that  it  was  necessary 
to  make  some  provision  for  the  protection  of  the  public  at 
the  crossings  in  question.  It  is  certainly  not  so  manifestly  I 
unnecessary  as  to  raise  any  question  as  to  the  jurisdiction  \ 
of  the  Parliament  of  Canada  to  legislate  respecting  it, 
even  if  it  is  within  the  province  of  the  Court  to  inqui  re 
into  any  such  question  of  necessity. 

But  Mr.  Cart  Wright  urged  that,  although  it  might  be 
necessary  to  provide  safe-guards  at  such  crossings,  it  was 
not  necessary  to  order  the  persons  interested,  other  than 
the  railway  company,  to  pay  the  cost  thereof.  I  cannot 
accede  to  that  argument.  If  more  than  one  person  is 
interested  in  the  placing  of  gates  or  other  safe-guards  at 
the  crossings,  it  seems  to  me  clearly  within  the  scope  of 
the  authority  of  Parliament  to  determine  by  and  between 
whom  the  cost  should  be  apportioned,  and  by  whom  it 
should  be  paid. 

It  will  be  desirable  to  see  what  powers  Parliament  con- 
ferred upon  the  Railway  Committe,  so  as  to  determine 
whether  or  not  the  order  in  question  was  within  such 
powers. 

By  sec.  11  of  the  Railway  Act,  1888,  the  railway 
committee  was  empowered  to  inquire  into,  hear,  and  deter- 
mine any  application,  complaint,  or  dispute  respecting, 
among  other  things,  "  (i).  The  proportion  in  which  the 
cost  of  fencing  the  approaches  to  crossings  on  railways 
constructed  or  under  construction  on  the  19th  of  April, 
1884,  shall  be  borne  by  the  company  and  the  municipality 
or  person  interested  :  {j).  The  compensation  to  be  made 
to  any  person  or  company  in  respect  to  any  work  or  meas- 
ure directed  to  be  made  or  taken,  or  the  cost  thereof,  or 
the  proportion  of  such  cost  to  be  borne  by  any  person  or 
company." 

Sections  187,  188,  and  189  give  further  powers.  Section 
188  is  as  follows  :  "  The  Railway  Committee  may  make  such 
orders,  and  give  such  directions  respecting  such  works  and 
the  execution  thereof,  and  of  any  such  measures  of  protec- 
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Judgment,    tion,  between  the  said  company  and  any  person  interested 
Eose,  J.     therein,  as  appear  to  the  Railway  Committee  just  and 
reasonable." 

It  seems  to  me  beyond  question  that  the  Parliament  of 
Canada  intended  to  confer,  and  did  in  terms  confer,  upon 
the  Railway  Committee  the  powder  to  make  such  orders  as 
those  before  me,  unless  the  fact  that  the  orders  are  made 
against  municipal  corporations  makes  any  difference. 

Mr.  Robinson,  Q.  C,  argued  that  these  gates  were  "  fen- 
cing the  approaches  to  crossings  on  railways,"  within  the 
meaning  of  sub-sec.  (i).  I  do  not  think  it  is  necessary 
to  determine  that  question,  for,  apart  from  the  provisions 
of  sec.  188,  it  seems  to  me  that  the  latter  portion  of 
sub-sec.  (j)  of  sec.  11  is  sufficiently  broad  to  cover  the 
case.  I  read  that  as  empowering  the  Railway  Commit- 
tee to  inquire  into,  hear,  and  determine  any  application, 
complaint,  or  dispute  respecting  the  cost  of  any  work  or 
measure  directed  to  be  made  or  taken  or  the  proportion 
of  such  cost  to  be  borne  by  any  person  or  compa.ny. 

If,  therefore,  the  legislation  respecting  this  railway  is 
within  the  exclusive  legislative  authority  of  the  Parlia- 
ment of  Canada,  if  the  guarding  of  dangerous  crossings 
is  within  the  scope  of  legislation  respecting  railways,  if 
the  apportioning  such  cost  between  the  parties  interested 
is  something  proper  to  be  provided  for,  and  if  Parliament 
had  the  power  to  confer  jurisdiction  upon  the  Railway  Com- 
mittee (which  w^as  not  denied),  then  it  seems  to  me  clear 
that,  under  the  sections  to  which  I  have  referred,  the 
Railway  Committee  had  the  power  to  make  the  orders 
referred  to,  subject  to  the  question  of  the  persons  declared 
interested  with  the  railway  in  the  maintenance  of  such 
safeguards  being  municipal  corporations. 

Mr.  Aylesworth,  for  the  township,  as  I  understood  him, 
admitted  that  if  this  order  had  been  directed  against  a. 
person  who  owned  a  crossing  which  it  was  necessary  to 
guard,  it  would  have  been  intra  vires,  but  disputed  the 
liability  of  a  municipal  corporation. 

Mr.  C.  C.  Robinson  pressed  the  argument  farther,  and 
submitted  that  even  if  the  city  of  Toronto  and  the  town- 
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ship  of  York  could  well  have  been  ordered  to  bear  a  pro-  Judgment, 
portion  of  the  cost,  it  was  manifest  that  the  county  of    Rose,  J. 
York  could  not,  because  it  did  not  own  the  roads,  and 
could  not  in  any  sense  be  deemed  a  person  interested. 

It  must  be  borne  in  mind  that  when  the  Parliament  of 
Canada  is  legislating  respecting  any  subject  within  its 
exclusive  legislative  authority,  its  jurisdiction  and  powders 
cannot  be  affected,  limited,  or  controlled  by  any  Provincial 
legislation ;  it  deals  with  the  Dominion  as  a  whole,  irre- 
spective of  any  territorial  divisions,  municipal  or  other- 
wise. Therefore,  if  a  Provincial  Legislature  sees  fit  to 
create  a  municipal  corporation  and  to  vest  in  such  corpor- 
ation highways  or  lands,  such  legislation  manifestly  cannot 
prevent  the  Parliament  of  Canada  from  dealing  with  such 
lands  so  vested  in  such  corporation,  and  the  corporation 
in  which  they  are  vested,  in  the  same  way  and  manner  as 
if  such  lands  had  been  in  the  hands  of  private  citizens. 

No  authority  was  cited  for  the  proposition  contended 
for  that  a  municipal  corporation  stood  in  any  respect  in  any 
different  position  from  that  of  a  private  individual,  and  I 
am  unable  to  see  that  it  does. 

I  have  not  any  power  to  review  the  decisions  of  the 
Kailway  Committee.  By  sec.  21  of  the  Railway  Act  it 
is  declared  that,  "  subject  to  the  provisions  of  sec.  18, 
every  decision  and  order  of  the  Railway  Committee  shall 
be  final.''  Section  18  provides  :  "  The  Railway  Committee 
may  review  and  rescind  or  vary  any  decision  or  order  pre- 
viously made  by  it."  I,  therefore,  am  not  empowei'ed  to 
inquire  into  the  evidence  or  the  grounds  upon  which  the 
committee  decided  that  the  county  of  York  was  a  person 
interested  in  the  maintenance  of  these  gates.  I  cannot 
tell  upon  what  ground  the  committee  proceeded,  and  it  is 
sufficient  to  say  it  is  not  impossible  that  the  county  was 
and  is  a  person  interested  in  the  maintenance  of  such 
gates.  The  decision  respecting  that  by  the  Railway  Com- 
mittee is  final,  subject  onl}^  to  any  rescission,  change,  or 
variation  of  such  order  either  by  the  committee  itself  or 
by  the  Governor  in  Council,  upon  petition  as  provided  by 
sec.  21. 
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Judgment.  But  it  was  further  contended  that  this  was  not  a  matter 
Rose,  J,  of  apportioning  cost,  but  simply  the  determining  of  a  dis- 
pute between  two  municipalities,  and  therefore  clearly 
ultra  vires  the  Kailway  Committee. 

A  reading  of  the  orders  does  not  lend  support  to  such 
contention.  The  first  order  is  indefinite  in  its  language, 
but  broad  enough  in  its  terms  to  cover  all  the  municipal- 
ities interested  ;  and  the  second  order  simply  determines 
specifically  which  were  the  municipalities  interested,  and 
even  if  the  second  order  is  in  any  sense  a  rescission  or 
variation  upon  review  of  the  first  order,  it  was  within  the 
powers  of  the  committee  conferred  upon  it  by  sec.  18. 

I  am,  therefore,  of  opinion  that  the  British  North 
America  Act  conferred  upon  the  Parliament  of  Canada 
the  exclusive  legislative  authority  to  deal  with  this  rail- 
way and  with  the  guarding  of  the  crossings  ;  that  legisla- 
tion upon  such  a  subject  was  necessary  legislation  ;  that 
the  Parliament  could  and  did  confer  upon  the  Railway  Com- 
mittee of  the  Privy  Council  the  power  to  make  such  orders 
as  those  in  question  ;  that  it  was  within  the  power  of  the 
committee  to  determine  what  persons  were  interested  in 
.  the  crossings  ;  that  the  Court  has  no  power  to  review  such 
decision,  it  being  declared  to  be  final ;  and  that  the  fact 
that  the  highways  in  question  were  vested  in  municipal- 
ities, or  in  any  sense  controlled  by  them,  did  not  in  any- 
wise limit  the  powers  of  Parliament  to  legislate  respecting 
the  subject,  or  of  the  Railway  Committee  to  make  the  orders 
in  question,  but  that  the  municipal  corporations  were  sub- 
ject to  such  legislation  and  to  the  orders  made  thereunder 
as  any  private  individual  would  be. 

The  question,  therefore,  is  answered  in  the  affirmative,and 
an  order  may  issue  in  the  terms  provided  by  the  special  case. 

Of  course,  if  an  order  of  the  committee  were  manifestly 
ultra  vires,  the  Court,  notwithstanding  the  want  of  power 
to  review  the  findings  of  the  committee,  should  and  would 
refuse  to  make  any  order  to  assist  or  enforce  such  ultra 
vires  order ;  but  here  it  seems  proper  to  grant  the  order 
as  agreed  upon. 

E.  B.  B. 
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Bavin  v.  Bavin. 

A  Irmony — Cruelty — Condonation  of—Siibsequent  Misconduct. 

The  condonation  by  a  wife  of  acts  of  cruelty  and  ill-treatment  by  the  hus- 
band which  wovild  justify  her  leaving  him  and  claiming  alimony,  is 
conditional  on  the  non-recurrence  of  such  misconduct,  and  is  removed 
by  subsequent  ill-treatment  and  threats  after  such  condonation. 

Legal  cruelty  considered  and  defined. 

Decision  of  Meredith,  J. ,  at  the  trial  reversed. 

This  was  an  action  to  recover  alimony,  tried  before  Statement. 
Meredith,  J.,  at  Chatham,  on  September  11th,  1895,  when, 
on  motion  for  nonsuit  at  the  close  of  the  plaintiff's  case,  he 
delivered  the  following  judgment,  dismissing  the  plaintiff's 
action  : — 

Meredith,  J.,  after  referring  at  length  to  the  evidence 
during  the  argument,  said  : — 

Notwithstanding  the  very  improper,  the  very  harsh,  the 
extremely  wrong  conduct,  of  the  defendant,  as  shewn  by 
the  testimony  as  far  as  it  has  gone,  I  am  of  the  opinion  that 
the  plaintiff  has  not  made  out  a  case  entitling  her  to  the 
relief  which  she  here  seeks.  If  she  had  shewn  any  act  of 
cruelty  subsequent  to  that  act  of  two  years  ago,  which  she 
-conditionally  forgave,  the  case  would  be  very  different.  If 
she  had  shewn  that  this  improper,  frequently  recurring,  dis- 
graceful conduct  on  the  part  of  her  husband  had  the  effect 
of  putting  in  jeopardy  her  life  or  injuring  her  health,  a  dif- 
ferent case  would  have  been  made  out.  As  it  is,  I  am 
unable  to  say  that  the  terms  upon  luhich  she  agreed  to 
remain  have  been  broken.  I  do  not  think  that  there  was 
any  charge  of  unfaithfulness  in  what  took  place  on  the 
occasion  related  by  Mrs.  Clayton  and  the  plaintiff.  If  I 
did,  I  fear  there  would  be  many  wives  in  that  class  of  society 
of  whom  it  could  be  said  that  they  had  at  some  time  or 
other  been  so  accused.  It  was  a  hasty,  wrong,  and  I  think 
I  may  say,  blackguard-like  thing  to  say,  but  I  do  not  think 
there  was  any  intention  to  accuse  the  woman  seriously  of 
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Judgment,  having  been  unfaithful  in  what  was  said  on  that  occasion. 
Meredith,  J.  I  Cannot  give  full  effect  to  all  that  the  plaintiff  has 
said,  allowance  must  be  made  for  some  exaggeration  of 
statement.  She  seems  to  now  regret  her  condonation  and 
to  strive,  without  sufficient  foundation  in  fact,  to  get  rid 
of  its  effect.  And  the  husband  seemed  to  know  enough  to 
stop  short  of  any  matrimonial  offence  ;  to  avoid  breaking 
the  express  or  the  implied  condition  under  which  former 
offences  were  forgiven.  Upon  the  defendant  undertaking 
to  receive  his  wife  and  to  treat  her  as  he  ought  to  do,  this 
action  should  be  dismissed,  but  the  plaintiff  should  have 
all  the  costs  that  the  law^  will  allow  me  to  give  to  her ;  the 
limit  is  fixed  by  the  Consolidated  Rule  1186. 

The  plaintiff  moved  on  notice  to  set  aside  the  judgment 
entered  for  the  defendant  and  to  have  the  judgment 
entered  in  her  favour. 

On  December  11th,  1895,  before  a  Divisional  Court 
composed  of  Ferguson,  and  Robertson,  JJ.,  W.  M. 
Douglas,  and  E.  W.  Bcane,  supported  the  motion. 

Warren,  contra. 

April  10,  1896.    Robertson,  J.  :— 

The  facts,  a^  I  make  them  out  from  the  evidence,  are  as 
follows  : — 

The  defendant  is  a  farmer  residing  in  the  township  of 
Raleigh,  and  is  tolerably  well  off.  He  and  plaintiff  were 
married  in  January,  1863,  and  lived  together  until  the  last 
day  of  May,  1895,  excepting  five  days  when  she  was 
obliged  to  leave  his  house  and  go  to  a  married  daughter's. 
Her  absence  of  five  days  took  place  tw^elve  years  ago,  when 
she  left  him  for  gross  cruelty,  etc.  There  were  nine  chil- 
dren of  the  marriage.  The  plaintiff'  swears  that  she  left 
him  on  the  last  occasion  because  she  was  afraid  he  would 
take  her  life,  and  her  reasons  for  so  being  afraid  were 
because  of  his  violent  temper,  ''his  drinking  very  hard," 
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and  having  a  revolver  on  his  person  for  three  or  four  Judgment, 
years  past.    The  immediate  cause  of  her  leaving  was  his  Robertson,  J. 
quarrelsomeness,  abusiveness  to  her  and  the  children,  and 
"  for  calling  her  the  worst  names  a  woman  could  be  called." 

He  called  her  a  d  d  bitch  and  a  whore,  and  accused 

her  of  beinof  unfaithful  to  him,  and  beat  her  several  times, 
and  he  threatened,  if  he  ever  laid  hands  on  her  again,  he 
would  make  her,  so  she  would  not  be  able  to  take  the  law 
of  him.  This  last  threat  was  made  within  two  years,  and 
since  he  had  beaten  her  on  the  occasion  two  years  ago, 
when  she  was  obliged  to  leave  him.  On  that  occasion  he 
beat  her  over  the  head  until  she  could  not  see  and  became 
insensible.  She  was  not  able  to  work  after  that  beating 
for  a  month  or  more  ;  he  beat  her  with  his  fists  and  hands  ; 
caught  her  by  the  hair  of  the  head  and  pounded  her  head 
against  a  pantry  door.  She  got  away  to  a  neighbour's 
where  she  remained  for  some  time,  but  after,  on  his  solici- 
tation, and  on  account  of  her  children,  returned  to  him,  but 
told  him  if  he  ever  beat  her  again  she  would  take  legal 
proceedings.  Since  then  he  has  been  quarrelsome  and 
abusive  to  her,  and  the  children  at  home,  and  would  not 
allow  her  to  visit  her  married  children,  and  threatened,  if 
she  did,  he  would  dash  her  brains  out.  At  the  time  of  the 
leaving  by  plaintiff  the  last  time,  the  whole  of  the  family 
had  gone  away,  either  by  being  married  or  driven  from 
home  by  the  defendant,  the  last  two  being  a  daughter  and 
a  son.  The  former  he  had  put  away  a  year  ago  the  pre- 
vious Christmas,  and  the  latter  a  day  or  two  before  the 
plaintiff  left.  The  boy,  who  was  in  his  fifteenth  year,  had 
been  told  by  defendant  to  go,  and  he  gave  him  $5  to  go 
with,  and  he  told  him  never  to  come  back,  etc.  The  boy 
went  to  his  married  sister's,  and  this  annoyed  the  defen- 
dant and  he  took  a  constable  with  him  and  brought  the 
boy  back,  but  in  consequence  of  the  violence  of  the  defen- 
dant the  boy  ran  away  the  next  morning.  When  defendant 
discovered  this,  he  went  to  the  plaintiff,  in  a  tei-rible  rage 
and  told  her,  he  would  have  the  boy  back  if  it  should  cost 
him  his  last  dollar,  and  he  said  "  now  it  will  be  life  for 
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Judgment,  life."  She  did  not  know  whether  he  meant  to  take  her 
Robertson,  J.  lifc  or  the  boy's,  but  she  supposed  he  had  his  revolver  on 
his  person  then,  as  it  was  not  under  his  pillow  where  he 
kept  it  when  he  had  it  not  in  his  pocket.  Defendant  then 
insisted  upon  plaintiff  going  with  him  to  their  daughter's, 
where  the  boy  was,  as  he  said  he  knew  she  could  fetch 
him  back.  She  consented  and  went  with  him  to  her 
daughter's,  where  the  boy  was,  but  she  could  not  induce 
the  lad  to  return  home,  and  then,  owing  to  defendant's 
previous  threats,  and  the  hatred  which  he  had  for  her,  and 
believing  that  he  had  the  revolver  on  his  person,  she  was 
afraid  to  return  home  with  him  and  remained  at  her 
daughter's,  and  that  was  the  occasion  of  their  parting.  It 
also  appeared  that  before  the  assault  of  two  years  ago,  he 
had  on  the  Christmas  before  struck  her  on  the  head,  with 
a  teapot  full  of  boiling  water  On  a  still  former  occasion 
she  was  obliged  to  have  him  bound  over  to  keep  the  peace. 
There  had  been  numerous  assaults,  both  before  and  since 
the  more  violent  one,  two  years  previous,  which  she  had 
condoned.  It  appeared  also  that  defendant  had  refused  to 
allow  plaintiff  to  have  a  medical  man  when  she  was  ill, 
•  and  also  refused  to  procure  medicines  for  her,  and  this 
continued  for  two  years  back  up  to  the  time  she  left.  The 
plaintiff  said  to  the  learned  trial  Judge  "  I  cannot  go  back 
to  him  because  I  am  afraid  he  will  take  my  life,  on  account 
of  his  drinking  and  bad  temper  and  abusing  me,  and  the 
hatred  he  has  for  me."  When  he  was  in  a  rage,  which 
was  of  frequent  occurrence,  when  anything  would  go  wrong 
out  of  doors,  or  with  the  children,  he  would  come  in  and 
abuse  the  plaintiff. 

This  state  of  things  was  corroborated  by  several  wit- 
nesses, and  one,  a  respectable  neighbour's  wife,  Mrs.  Clayton, 
said  that  she  had  more  than  once  heard  defendant  call 
plaintiff  a  whore,  and  a  short  time  before  and  on  the  day 
she  left  he  insinuated  that  the  boy  John  was  not  his. 
This  was  in  other  persons'  presence ;  and  she  also  heard 
defendant  on  that  occasion,  v»^hen  they  were  at  the  dinner 
table,  the  boy  John  being  the  subject  on  which  he  was 
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talking,  say  to  his  wife  :  "  Well,  I  am  determined  to  have  Judgment. 

John  ;  there  is  just  one  thing  more  to  do,  yon  will  have  to  Robertson,  J. 

go  with  me  to  Russell's  ;  T  think  you  can  get  him  ;  I  will 

take  you  there  this  afternoon,  and  if  you  can  get  him,  well ; 

if  you  cannot,  why  then  I  will  go  straight  to  Blenheim 

and  you  can  come  home  the  best  way  you  can.    I  have 

determined  to  have  him.    Now  it  is  life  for  life."  This 

witness  also  says:  "Defendant  was  talking  about  John 

and  said  :  '  I  will  get  him  unless  you  swear  the  child  is 

not  mine  ;  perhaps  you  will.' "    Plaintiff  took  this  up  and 

said :     Bavin  you  have  told  me  that  too  often ;  what 

would  you  say  if  I  go  too  ?  "    And  he  replied  :  "  You  can 

go  if  you  like  for  all  I  care."    The  defendant  spoke  in 

anger  as  if  he  meant  it. 

There  were  other  facts  and  circumstances  which  came 
out  in  evidence  which  shewed  that  the  plaintiff  was  living 
in  dread  of  bodily  hurt,  from  day  to  day,  for  3'ears  before 
she  left  defendant,  and  the  question  seems  now  to  have 
resolved  itself  into  whether  the  subsequent  ill-treatment 
of  plaintiff  by  defendant  was  sufficient  to  remove  the  con- 
donation of  previous  acts  of  cruelty,  and  w^hetber  such 
acts  were  sufficient  to  warrant  plaintiff  in  having  a  reason- 
able apprehension  of  bodily  hurt  at  the  time  she  concluded  ■ 
not  to  return  to  his  house. 

"  All  condonations  by  operation  of  law  are  expressly  or 
impliedly  conditional ;  for  the  effect  is  taken  off  by  re- 
petition of  misconduct.  Condonation  is  not  an  absolute 
and  unconditional  forgiveness " :  per  Lord  Stowell  in 
D'Aguilar  v.  D'Aguilar,  1  Hagg.  773,  781. 

"  Whatever  may  be  the  cause  or  motive  of  the  husband's 
misconduct,  the  wife  is  entitled  to  the  protection  of  the 
Court,  if  cohabitation  is  rendered  unsafe,  unless  she  is  her- 
self greatly  to  blame  "  :  Curtis  v.  Curtis,  1  Sw.  &  T.  192. 

In  Evans  v.  Evans,  1  Consist.  R.  35,  Lord  Stowell  says, 
as  to  what  is  cruelty,  at  p.  37 :  "  The  causes  must  be  grave 
and  weighty,  and  such  as  shew  an  absolute  impossibility 
that  the  duties  of  the  married  life  can  be  dischai-ged.  In  a 
state  of  personal  danger  no  duty  can  be  discharged  ;  for  the 
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Judgment,  cluty  of  self-preservation  must  take  place  before  the  duties 
Robertson,  J.  of  marriage."  And  at  p.  40,  proof  must  be  "given  of  a 
reasonable  apprehension  of  bodily  hurt.  I  say  an  appre- 
hension, because  assuredly  the  court  is  not  to  wait  until 
the  hurt  is  done  ;  but  the  apprehension  must  be  reasonable  : 
it  must  not  be  an  apprehension  arising  merely  from  an 
exquisite  and  diseased  sensibility  of  mind." 

There  must  be  ill-treatment  and  personal  injury,  or  the 
reasonable  apprehension  of  personal  injury.  What  must 
be  the  extent  of  injury,  or  what  will  reasonably  excite 
the  apprehension,  will  depend  upon  the  circumstances  of 
each  case.  So  likewise  what  may  aggravate  the  char- 
acter of  ill-treatment,  must  be  deduced  from  various  con- 
siderations—in some  degree  from  the  station  of  the  par- 
ties— in  some  degree  from  the  condition  of  the  person 
sufFerino'  at  the  time  of  the  infliction.  *  *  Feelings 
which  naturally  belong  to  a  w^ife  or  mother  of  every  station, 
constitute  a  part  of  the  consideration":  'per  the  Dean  of 
Arches  in  Westmeath  v.  Westmeath,  2  Hagg.  (Sup.)  72. 

In  Wilson  v.  Wilson,  6  Moore  P.  C.  484,  husband  and 
Avife  separated  by  mutual  consent,  in  consequence  of  the 
conduct  of  the  husband  towards  the  wife,  which,  in  itself, 
amounted  to  legal  cruelty.  The  wife  afterwards  sued  in 
the  Arches  Court  for  restitution  of  conjugal  rights,  and  by 
virtue  of  a  decree  of  that  Court  the  parties  again 
cohabited,  when  the  husband  renewed  his  acts  of  cruelty 
towards  the  wife,  who  continued  to  cohabit  with  him  not- 
withstanding, for  six  months.  Upon  a  suit  brought  by  the 
wife  for  divorce  b}^  reason  of  cruelty,  such  divorce  was 
decreed,  the  Judicial  Committee,  in  affirming  the  sentence 
of  the  Arches  Court,  holding  that  the  former  cruelty  was 
revived  by  the  subsequent  acts,  and  was  not  condoned  by 
the  cohabitation  enjoined  by  the  sentence  of  restitution  of 
conjugal  rights.  Lord  Brougham,  in  his  judgment  at  page 
488,  says  :  "It  is  a  question  whether  the  language  itself, 
used  by  him  towards  his  wife,  although  not  sufficient  to 
amount  to  menace,  does  not  constitute  legal  cruelty,  be- 
cause what  had  passed  before  gave  a  character  to  such 
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language  and  conduct,  and  we  have  only  to  consider  what  Judgment, 
must  be  the  effect  of  the  language  used,  accompanied  by  Robertson,  J. 
gestures,  on  a  person  acquainted  with  her  husband's  pre- 
vious conduct,  which  was  infinitely  worse  even  than  that 
at  present  complained  of.  Taking  all  circumstances  into 
consideration,  we  think  that  the  renewal  of  cohabitation 
was  not  a  condonation  of  the  former  cruelty." 

In  Graham  v.  Graham,  5  Court  of  Session  Cases  (4th 
Series)  1093,  the  pursuer  of  an  action  of  separation  and 
aliment  on  the  ground  of  cruelty,  had  some  years  previously 
left  her  husband's  house  and  raised  a  similar  action  ag^ainst 
him.  She  did  not  proceed  with  that  action,  and  returned 
to  her  husband's  house.  Held,  that  she  was  not  precluded 
by  the  reconciliation  from  proving  acts  of  violence  previous 
to  that  date.  The  issue  in  an  action  of  separation  is 
whether  the  wife  has  such  reasonable  ground  for  appre- 
hension of  violence  as  to  make  it  advisable  that  she  should 
not  be  forced  to  go  back  to  her  husband. 

In  McKeever  v.  McKeever,  11  Ir.  R  (Eq.)  26,  it  was 
held  that  a  return  to  cohabitation  is  a  condonation  of  past 
cruelty,  but  past  cruelty  condoned  is  subject  to  be  revived 
by  subsequent  misconduct  of  the  husband,  such  as  acts  of 
violence  and  threats  calculated  to  revive  a  sense  of  inse- 
curity and  apprehension  of  danger. 

A  persistent  course  of  harsh,  irritating  conduct,  unaccom- 
panied by  actual  violence,  but  carried  to  such  a  point  as  to 
endanger  the  health  of  the  plaintiff  and  renewed  after  the 
resumption  of  interrupted  cohabitation,  held  to  constitute 
legal  cruelty.  In  this  case  the  petitioner  stated  that  the 
cruelty,  which  commenced  during  the  honeymoon,  con- 
sisted of  harsh  and  irritating  language  and  tyrannical 
conduct,  which  made  her  life  intolerable  and  seriously 
injured  her  health.  There  was  no  actual  violence,  but  he 
had  shaken  his  fist  in  her  face,  saying  at  the  same  time 
that  being  a  lawyer  he  knew  the  law  too  well  to  commit 
"  actual  violence." 

In  Mgtton  v.  Mi/tton,  11  R  D.  141,  Butt,  J.,  in  his 
judgment  says,  at  p.  142  :  "In  order  to  entitle  me  to 
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Judgment,  decree  that  which  is  asked  by  the  petitioner,  I  must  be 
Robertson,  J.  satisfied  of  two  things  :  first,  that  there  was  what  the  law 
recognizes  as  cruelty  perpetrated  by  the  husband  upon  the 
wife  ;  and,  secondly,  assuming  such  cruelty  to  have  existed 
and  been  committed  in  the  year  1880,  inasmuch  as  the 
parties  lived  together  for  several  years  after  that,  there 
must  be  such  further  act  of  violence  as  to  prevent  the 
husband  setting  up  condonation  from  subsequent  cohabita- 
tion, *  *  According  to  the  authorities,  it  is  not  neces- 
sary that  the  subsequent  acts  of  cruelty  should  he  exactly 
of  the  same  extent  as  those  which  have  been  committed 
on  the  earlier  occasions." 

Dr.  Lushington,  in  BvamweU  v.  Bramiuell,  3  Hagg.  616, 
at  p.  635,  speaking  of  the  evidence  of  cruelty  in  the  case, 
says :  "  Undoubtedly,  the  evidence  of  the  cruelty  is  not  so 
satisfactory  as  it  might  have  been  ;  but  if  the  witnesses  lay 
a  sufficient  ground  for  the  Court  to  conclude  that  the 
wife's  return  to  cohabitation  would  be  attended  with  a 
reasonable  apprehension,  or  a  probable  clanger,  of  personal 
violence,  the  Court  will  release  her  from  the  duty  of  such 
return." 

In  Russell  v.  Russell,  [1895]  P.  315,  at  p.  322, 
Lopes  and  Lindley,  L.JJ.,  define  legal  cruelty  thus : 
"  There  must  be  danger  to  life,  limb,  or  health,  bodily  or 
mental,  or  a  reasonable  apprehension  of  it,  to  constitute 
legal  cruelty."  The  same  learned  Judges,  in  considering 
what,  in  the  view  of  the  Ecclesiastical  Courts,  constituted 
legal  cruelty  for  which  a  divorce  a  mensa  et  thoro  could 
be  obtained,  referred  to  the  leading  case  of  Evans  v.  Evans, 
already  referred  to  by  me,  and  they  say  :  "  As  we  read 
that  case,  no  husband  could  be  found  guilty  of  legal 
cruelty  towards  his  wife,  unless  he  had  either  inflicted 
bodily  injury  upon  her,  or  had  so  conducted  himself 
towards  her  as  to  cause  actual  injury  to  her  mental  or 
bodily  health,  or  as  to  raise  a  reasonable  apprehension  that 
he  would  either  inflict  actual  bodily  injury  upon  her,  or 
cause  actual  injury,  to  her  mental  or  bodily  health." 

Stroud  in  his  Judicial  Dictionary,  at  page  146,  defines 
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"  condonation  "  as  follows  :  It  "  is  a  conclusion  of  fact,  not  Judgment, 
of  law;  and  means  the  complete  forgiveness  and  blotting  Robertson,  J. 
out  of  a  conjugal  offence,  followed  by  cohabitation, — the 
whole  being  done  with  the  full  knowledge  of  all  the  cir- 
cumstances of  the  offence  forgiven."  And  he  cites  cases  in 
support  of  that,  among  them  Rose  v.  Rose,  8  P.  &  D.  98, 
where  Jessel,  M.  R.,  said:  "I  think  that  the  notion  of 
bygones  being  bygones  is  as  important  between  husband 
and  wife  as  between  any  other  persons."  And  he  scouted 
what  he  called  '  the  old  monkish  doctrine '  of  condonation 
being  conditional  on  future  fidelity ;  but  almost,  simul- 
taneously, the  President  of  the  Probate  Divorce  and 
Admiralty  Division  laid  it  down  that  '  the  legal  definition 
of  condonation  is  forgiveness  upon  condition  that  no  matri- 
monial offence  shall  be  committed  in  the  future  '  "  :  Bland- 
ford  V.  Bland.ford,  8  P.  D.  19  ;  Curtis  v.  Curtis,  1  Sw.  & 
T.  192.  And  the  Chancellor  of  Ontario  in  Aldrich  v. 
Aldrich,  21  0.  R.  447,  followed  the  latter  cases. 

In  Collins  v.  Collins,  9  App.  Cas.  205,  it  was  held  that 
"  By  the  law  of  Scotland  full  condonation  of  adultery 
(remission  expressly  or  by  implication,  in  full  knowledge 
of  the  acts  forgiven),  followed  by  cohabitation  as  man 
and  wife,  is  a  remissio  injurim  absolute  and  uncondi- 
tional, and  affords  an  absolute  bar  to  any  action  of 
divorce  founded  on  the  condoned  acts  of  adultery."  But 
in  that  case  the  plaintiff  did  not  succeed  in  proving  subse- 
quent acts  of  adultery.  There  were  certain  very  indiscreet 
acts  on  the  part  of  the  wife  subsequent  to  the  condonation, 
with  the  same  person  with  whom  she  had  committed  the 
adultery  condoned,  but  nothing  short  of  actual  adultery 
since,  it  was  held,  could  remove  the  condonation  ;  and  to 
obtain  divorce  he  must  prove  adultery  subsequent,  and  no 
less.  But  this  decision  only  reaches  to  the  case  of  adultery, 
not  acts  of  legal  cruelty  of  a  less  serious  character,  and  in 
this  case  Lord  Blackburn  says  :  "  The  doctrine  of  revival 
of  adultery  as  a  ground  on  which  a  divorce  has  been 
granted  is  to  be  strongly  objected  to  as  varying  the  status 
of  married  persons.  On  principle,  a  reconciliation  being 
74— VOL.  XXVII.  O.K. 
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Judgment,  entered  into  with  full  knowledge  ot*  the  guilt  and  with 
Robertson,  J.  free  and  deliberate  intention  to  forgive  it,  where  that 
reconciliation  is  followed  by  living  together  as  man  and 
wife,  the  status  of  the  couple  ought  to  be  the  same,  and  not 
more  precarious  than  if  there  was  a  new  marriage."  And 
Lord  Young,  in  his  judgment  in  the  case  in  appeal  said,  at  p. 
229,  note  :  I  ought,  perhaps,  to  observe  that  cruelty  stands 
on  quite  another  ground.  Cruelty  is  cumulative,  admitting 
of  degrees,  and  augmenting  by  addition,  so  that  it  may  be 
condoned  and  even  forgiven  for  a  time  and  up  to  a  certain 
point  without  an}^  bar  in  sense  or  reason  to  bringing  it 
forward  wheu  the  continuance  of  it  has  rendered  it  no 
longer  condonable." 

After  much  consideration  of  the  evidence  and  the 
authorities  above  referred  to  as  well  as  others,  the  conclu- 
sion I  have  come  to  is,  that  the  plaintiff  has  made  out  a 
case  to  entitle  her  to  alimony.  In  considering  the  facts  we 
are  at  liberty  to  travel  back  over  the  whole  married  life 
of  these  unfortunate  people.  From  almost  the  beginning 
the  husband  has  shewn  himself  to  be  well  within  the  char- 
acter that  the  learned  trial  Judge  felt  forced  to  give  him. 
There  is  no  doubt  that  on  the  occasion  referred  to  in  the 
evidence,  which  took  place  a  little  more  than  two  years 
before  the  trial,  when  he  beat  the  plaintiff  about  the  head 
until  she  became  insensible,  had  she  left  him  then,  she 
would  have  been  entitled  to  relief.  This  she,  however, 
condoned,  but  on  the  authorities  that  condonation  was 
conditional  upon  no  recurrence  of  any  ill-treatment  which 
would  make  it  reasonable  for  her  to  fear  that  he  would 
re-enact  his  former  violence.  Now,  how  can  one  read  the 
evidence  and  come  to  any  other  conclusion  than  that  the 
plaintiff  was  remaining  at  her  home  at  the  risk  of  personal 
violence  being  meted  out  to  her  at  any  time,  the  husband 
might  come  into  the  house  ?  She  was  evidently  in  a  state 
of  perpetual  dread ;  his  violent  temper,  his  drinking  habits, 
and  his  carrying  a  revolver  about  his  person  and  flourish- 
ing it  about  when  loaded,  to  the  danger  of  all  those 
present,  were  facts  that  must  have  been  ever  present  to 
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her  mind.  She  bore  up  against  it  as  long  as  two  or  three  Judgment, 
of  her  children  were  left  to  her,  but  he  having  driven  them  Robertson,  J. 
from  their  home,  by  his  violence  and  unfatherly  conduct, 
what  was  there  left  to  keep  the  plaintiff  in  a  state  of  mind 
which  could  possibly  have  reassured  her  that  she  would 
not  be  his  victim  at  any  moment  ?  In  my  judgment  she 
had  ample  cause  for  apprehending  serious  bodily  hurt. 
She  had  suffered  at  his  hands  before  ;  she  knew  the  inclin- 
ation of  his  mind.  His  treatment  of  her  had  been  such 
that  she  honestly  believed  that  he  had  a  violent  hatred  of 
her.  and  there  was  no  saying  what  moment  he  would  fly 
into  an  uncontrollable  rage  and  inflict  serious  bodily  harm, 
if  not  (as  he  threatened  he  would)  reduce  her  to  that  state 
that  "  she  would  not  be  able  to  take  the  law  of  him."  For 
these  reasons,  with  all  respect  for  the  opinion  of  the 
learned  trial  Judge,  I  think  the  judgment  should  be  set 
aside  and  a  new  trial  had  between  the  parties,  and  that 
the  defendant  should  pay  the  costs  of  the  last  trial  as  well 
of  this  motion  forthwith  after  taxation. 

In  addition  to  the  cases  above  referred  to  I  have  also 
consulted  and  considered  the  following  authorities,  which, 
in  my  judgment,  more  or  less  support  the  contention  of  the 
plaintiff:  Dtirobnt  v.  Diirant,  1  Hagg.  733,  761 ;  Mackenzie 
V.  Mackenzie,  [1895]  App.  Cas.  38i;  Faterson  v.  Faterson, 
3  H.  L.  Cas.,  308 ;  Kelly  v.  Kelly,  L.  R.  2  R  &  D.  5.9  ; 
Rodman  v.  Rodman,  20  Gr.  428 ;  Ferris  v.  Ferris,  7 
O.  R.  496 ;  Brown  &;  Powles  on  Divorce,  109,  and  Dixon 
on  Divorce,  311. 

Ferguson,  J. : — 

I  entirely  agree  with  the  opinion  of  my  brother  Robert- 
son, and  have  little  indeed  to  add  to  the  exhaustive 
judgment  w^ritten  by  him.  Condonation  has  been  defined 
to  be  "  forgiveness  with  an  implied  condition  that  the 
injury  shall  not  be  repeated,  and  that  the  other  party 
shall  be  treated  with  conjugal  kindness.  On  breach 
of  the  condition,  the  right  to  a  remedy  for  the  former 
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Judgment,  injuries  revives":  Rodman  v.  Rodman,  20  Gr.,  428,  at  p. 
Ferguson,  J.  440,  and  authorities  there  cited. 

There  can  be  no  doubt  that  in  this  case  the  former 
injuries  were  such  as  to  entitle  the  plaintiff  to  a  judgment 
for  alimony  if  they  had  not  been  condoned.  The  former 
injuries  were  not  adultery  but  cruelties  of  a  character 
altogether  different  from  this. 

I  am  of  the  opinion  that  what  the  evidence  shews  took 
place  the  evening  before  the  separation,  and  the  day  of 
the  separation,  (which,  I  think,  are  to  be  considered  as 
one  continuous  act),  are  sufficient  to  revive  the  remedy  for 
the  former  injuries,  even  if  it  be  conceded  that  these  were 
not  sufficient,  taken  independently,  to  found  a  judgment 
for  alimony  ;  and,  with  all  respect  for  contrary  opinions,  I 
am  unable  to  see  how,  in  such  circumstances,  there  can  be 
any  sufficient  excuse  for  the  defendant. 

There  should,  I  think,  be  a  new  trial,  and  I  agree  as  to 
the  disposition  of  the  costs. 

G.  F.  H. 
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[QUEEN'S  BENCH  DIVISION.] 

The  Central  Bank  v.  Ellis. 

Receiver — Equitable  Execution — Pending  Action — Unliquidated  Damages. 

A  receiver  will  not  be  appointed  by  way  of  equitable  execution  on  behalf 
of  a  judgment  creditor  to  receive  the  amount  of  a  claim  for  unliquidated 
damages  which  his  debtor  is  seeking  to  recover  in  a  pending  action. 

This  was  an  appeal  from  the  judgment  of  Meredith,  J.,  Statement, 
dismissing  a  motion  for  the  continuance  of  the  appoint- 
ment of  a  receiver. 

On  the  9th  of  April,  1858,  judgment  was  recovered  by 
the  Central  Bank  against  P.  Ellis  and  another  for  $3,019.11, 
which  judgment  was  still  unpaid  and  had  passed  into  the 
hands  of  F.  A.  Hoo-aboom,  Georo^e  A.  Case  and  Charles 
Miller. 

On  the  27th  of  March,  1896,  upon  their  application  an 
order  was  made  ex  parte  appointing  one  Bleakley  to  be 
receiver,  until  a  day  named  and  until  a  motion  to  be  then 
made  to  continue  him  as  such  receiver,  to  receive  all 
moneys  which  the  defendant  Ellis  might  recover  in  a  cer- 
tain action  pending  at  his  suit  against  the  News  Printing 
Company  of  Toronto  and  William  Douglas  ;  and  that  the 
moneys  to  be  collected  by  such  receiver  should  be  applied 
in  or  towards  satisfaction  of  the  judgment  in  this  action. 

The  action  of  Ellis  v.  News  Printing  Go.  was  an  action 
to  recover  damages  from  the  defendants  therein  for  the 
alleged  publication  of  a  libel  upon  the  plaintiff. 

On  the  2nd  of  April,  1896,  the  plaintiffs  moved  on  notice 
before  Merkdith,  J.,  to  continue  the  receiver,  and  the 
motion  was  refused  with  costs. 

On  the  16th  of  April,  1896,  the  plaintiffs  moved  by  way 
of  appeal  from  the  order  of  Mr.  Justice  Meredith  to  a 
Divisional  Court,  composed  of  Armour,  C.  J.,  Falcon- 
Bu  iDGE,  and  Street,  J  J. 

Miller,  for  the  plaintiffs. 

Eaney,  for  the  defendant. 
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Judgment.  April  30th,  1896.  The  judgment  of  the  Court  was  deli- 
Street,  J.    vered  by 

Street,  J. : — 

The  extent  of  the  jurisdiction  of  the  Court  to  appoint 
receivers  for  the  purpose  of  realizing  the  claims  of  credi- 
tors has  been  carefully  considered  and  defined  by  Courts 
of  Appeal  in  England  in  three  late  cases  which,  I  think, 
leave  no  doubt  as  to  the  correctness  of  the  judgment  from 
which  the  plaintiffs  here  are  appealing.  The  cases  to 
which  I  refer  are  Holmes  v.  Millage,  [1893]  1  Q.  B.  551  ; 
Harris  v.  Beauchamp  Brothers,  [1894]  1  Q.  B.  801 ; 
Cadogan  v.  Lyric  Theatre  (Limited),  [1894]  3  Ch.  338. 

It  is  pointed  out  in  these  cases  that  the  remedy  given  to 
a  creditor  by  the  appointment  of  a  receiver  to  receive  on 
his  behalf  moneys  due  the  debtor,  and  commonly  called 
"  equitable  execution,"  is,  in  fact,  equitable  relief  granted 
to  a  creditor  upon  a  proper  case  being  made  out  shewing  the 
debtor  entitled  to  equitable  rights  which  would  be  subject 
to  ordinary  execution  if  they  had  been  legal  instead  of 
equitable  in  their  nature.  The  nature  of  the  relief  granted 
in  such  cases  by  the  Court  of  Chancery  was  to  make  the 
equitable  rights  available  for  the  purpose  of  satisfying  the 
claim  of  the  creditor  by  removing  the  obstacles  in  the  way 
of  their  realization  at  law  or  by  realizing  them  through  its 
own  process  and  forms  for  the  same  purpose.  The  juris- 
diction of  the  High  Court  and  its  branches,  in  this  respect, 
under  the  Judicature  Act,  is  precisely  that  which  was 
formerly  exercised  by  the  Court  of  Chancery,  and  nothing 
has  been  brought  within  the  reach  of  a  creditor  by  the 
receivership  clause  of  the  Judicature  Act  which  could  not 
have  been  realized  by  some  legal  or  equitable  remedy 
before  that  Act  was  passed. 

I  think  this  must  be  taken  to  be  the  rule  which  we 
must  apply  to  the  present  case  ;  and  as  it  is  quite  plain 
that  a  claim  to  unliquidated  damages  such  as  the  present, 
was  never  before  the  Judicature  Act  seizable  under  execu- 
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tion  either  at  law  or  in  equity,  we  must  refuse  to  appoint  Judgment, 
a  receiver  to  enable  the  judgment  creditors  here  to  realize  street,  J. 
it  in  its  present  shape. 

The  appeal  must  therefore  be  dismissed  with  costs. 

G.  F.  H. 


[CHANCERY  DIVISION.] 

Re  Robinson. 

Infant — Charitable  Institution — Indenture— Domestic  Servant — Right  of 
Mother  to  Custody. 

Where  an  infant  under  the  protection,  with  her  mother's  consent,  of  the 
Girls'  Home,  a  charitable  institution  incorporated  by  26  Vict.  ch.  63 
(C. ),  and  50  Vict.  ch.  91  (0.),  was,  under  the  powers  conferred  by  these 
Acts,  indentured  as  domestic  servant,  an  application  by  the  mother  to 
have  such  indenture  set  aside  and  for  the  custody  of  the  child  was 
refused. 

This  was  a  motion  made  4th  November,  1895,  on  the  Statement, 
return  of  a  writ  of  habeas  corpus  issued  at  the  instance  of 
the  mother  of  Alice  Robinson,  an  infant,  for  the  delivery 
to  her  of  the  infant. 

The  facts,  as  stated  by  Street,  J.,  were  shortly  as  fol- 
lows : 

In  October,  1883,  the  applicant  being  in  the  city  hos- 
pital and  her  husband,  being  unfit  from  his  habits  to 
live  with  her  or  to  take  charge  of  the  four  children  of 
their  marriage,  and  being  then  in  fact  in  gaol,  the  children 
were  placed  with  the  consent  of  the  mother  and  without 
any  dissent  from  the  father  in  "  The  Girls'  Home,"  a  char- 
itable institution  incorporated  under  a  special  Act  26  Vict, 
ch.  63  (C),  and  50  Vict  ch.  91  (0.).  At  that  time  the 
eldest  of  the  children  was  seven  years  of  age  and  the 
youngest  eighteen  months.  Alice,  the  girl  in  question  in 
these  proceedings,  was  three  years  of  age  or  thereabouts. 
The  eldest  child  remained  in  the  Home  for  about  three 
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Statement,  years,  when  she  was  indentured  for  a  few  months,  but  being 
returned  by  the  person  to  whom  she  had  been  indentured, 
was  given  up  to  her  mother  in  March,  1887,  upon  her 
mother's  request :  the  two  other  children  remained  at  the 
home  for  nine  or  ten  years  respectively,  and  were  given  up 
to  their  mother  at  her  request,  one  in  1893,  the  other  in 
1894. 

In  the  meantime  on  2nd  March,  1892,  the  girl  Alice, 
after  being  in  the  Home  for  between  eight  and  nine  years, 
being  then  between  eleven  and  twelve  years  of  age, 
was  apprenticed  by  indenture  by  the  Girls'  Home  as  a 
domestic  servant  to  a  Mrs.  Pieper  living  near  Owen  Sound 
for  a  period  of  six  years.  There  she  has  remained  ever 
since  until  the  institution,  by  the  mother,  of  the  present 
proceedings.  Mrs.  Pieper  claims  to  be  entitled  to  her  ser- 
vices until  the  expiration  of  the  indenture,  bub  submits  to 
the  order  of  the  Court. 

J.  E.  Jones,  for  the  applicant. 
R.  S.  Neville,  for  Mrs.  Pieper. 

November  10th,  1895.    Street,  J. : — 

It  is  plain  from  all  the  evidence  before  me  that  the 
applicant  Mrs.  Robinson  assented  in  the  most  unequivocal 
manner  to  the  placing  of  her  children,  including  her 
daughter  Alice,  under  the  care  and  protection  of  the  Girls' 
Home  upwards  of  twelve  years  ago.  At  that  time  the 
children  were  in  a  state  of  utter  helplessness,  the  eldest  of 
them  being  only  seven  years  old,  their  mother  in  the 
hospital  and  their  father  in  gaol.  Alice  was  maintained 
at  the  expense  of  the  Home  with  the  exception  of  some 
small  payments  credited  in  the  books  of  the  treasurer  of 
the  Home  made  by  her  mother  until  1892,  when  she  was 
indentured  to  Mrs.  Pieper.  This  indenture  was  entered  into 
under  the  authority  of  the  4th  sec.  of  the  Act  of  Incor- 
poration as  amended  in  1887,  which  gives  the  directresses 
of  the  Home  power  to  bind  or  apprentice  to  service  all 
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children  having  the  protection  of  the  Home  upon  such  Judgment, 
terms  as  they  may  deem  proper,  and  provides  that  the    street,  J. 
agreements  so  made  may  be  enforced. 

I  can  find  absolutely  no  reason  whatever  for  holding  in 
the  present  case  that  the  mother  is  entitled  to  have  this 
indenture  set  at  naught  and  the  child  returned  to  her. 
She  was  clearly  a  child  having  the  protection  of  the  Home 
at  the  time  she  was  apprenticed  :  the  mother  was  and  had 
been  for  years  an  assenting  party  to  her  being  at  the  Home 
and  under  its  protection  and  made  no  application  for  her 
return  until  she  had  ceased  to  be  helpless.  No  objection 
has  been  urged  to  the  terms  of  the  indenture  nor  to  the 
treatment  of  the  girl :  in  fact  if  I  thought  the  case  were 
one  in  which  I  had  a  discretion  to  exercise  I  should  pro- 
bably have  come  to  the  conclusion  that  the  best  intei- 
ests  of  the  infant  herself  would  be  served  by  leaving  her 
where  she  is. 

I  think  the  application  must  be  refused,  and  I  can  see 
no  reason  why  the  applicant  should  not  be  ordered  to  pay 
the  costs. 

From  this  judgment  the  applicant  appealed  to  the 
Divisional  Court  composed  of  Boyd,  C,  Ferguson,  and 
Robertson,  J  J.,  and  the  appeal  was  argued  on  the  11th 
December,  1895. 

J.  E.  Jones,  for  the  appeal. 

Neville,  contra. 

April  10th,  1896.    The  judgment  of  the  Court  was 
delivered  by 

Ferguson,  J. : — 

After  what  I  think  a  careful  perusal  of  the  statutes 
bearing  on  the  subject,  and  all  that  appears,  I  do  not  per- 
ceive any  reason  for  disturbing  the  judgment  of  my  brother 
Street,  which  I  think  quite  correct. 

G.  F.  H. 

75 — VOL.  XXVII.  O.R. 
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In  Re  Young  v.  Ward. 

Creditors  Relief  Act — Division  Court  Execution — Return  of  Nulla  Bond — 
Execution  to  Sheriff— 57  Vict.  ch.  23  ( 0.  ) — Prohibition. 

On  the  return  of  nulla  bond  to  a  Division  Court  execution,  the  plain- 
tiff, under  57  Vict.  ch.  23  (0.),  amending  the  Division  Courts  Act, 
issued  out  of  said  Division  Court  an  execution*  against  lands  to  the 
sheriff  of  another  county,  but  before  the  sheriff  had  taken  any  steps  to 
enforce  it,  the  defendant  paid  to  him  the  amount  thereof,  with  the 
request  that  it  should  be  applied  on  plaintiff's  execution.  At  the  time 
of  such  payment  there  were  other  executions  in  the  hands  of  the  sheriff 
against  the  goods  and  lands  of  the  defendant  : — 

Held,  reversing  the  judgment  of  the  County  Court  Judge,  that  the  Cre- 
ditors' Kelief  Act  applied  to  the  moneys  so  received  by  the  sheriff. 

Statement.  This  was  an  application  for  a  writ  of  prohibition  to  the 
Judge  and  clerk  of  the  tenth  Division  Court  of  the  county 
of  York. 

The  plaintiff,  Catharine  Young,  herein  recovered  judg- 
ment in  the  first  Division  Court  of  the  county  of 
York  against  the  defendant,  William  Ward,  for  $69.87, 
including  costs :  an  execution  was  issued  and  returned 
nulla  bond ;  and  thereupon  the  plaintiff,  under  the  amend- 
ment to  the  Division  Courts  Act,  enacted  by  sec.  8  of  57 
Vict.,  ch.  23  (O.),  issued  an  execution  against  the  defendant's 
lands,  out  of  the  said  first  Division  Court  directed  to  the 
sheriff  of- the  county  of  Ontario  to  levy  the  amount  of  the 
judgment. 

W^hile  this  execution  was  in  the  sheriff's  hands,  and 
before  any  steps  had  been  taken,  b}^  the  sheriff  to  enforce 
it,  the  defendant's  solicitors  forwarded  to  the  sheriff  a  sum 
of  money  sufficient  to  cover  the  amount  of  the  judgment 
debt  and  sheriff's  fees,  with  a  request  that  he  would  apply 
it  in  satisfaction  of  the  execution  and  return  it.  The 
sheriff  had  at  the  time  he  received  the  amount  other  execu- 
tions against  the  lands  and  goods  of  the  defendant,  and 
the  execution  creditors  under  these  executions  claimed 
to  have  the  amount  received  by  the  sheriff  distri- 
buted under  the  Creditors'  Relief  Act.  The  defendant 
insisted  that  the  money  paid  should  be  applied  by  the 
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sheriff  in  satisfaction  of  the  particular  judgment  upon  Statement, 
which  it  had  been  paid,  and  applied,  upon  notice  to  the 
plaintiff,  to  the  Judge  of  the  county  of  York  having  juris- 
diction over  the  Division  Court  in  which  the  judgment 
was  obtained  and  from  which  the  execution  had  issued,  for 
an  order,  under  the  256th  Division  Court  Rule,  directing 
the  clerk  of  the  Division  Court  to  enter  satisfaction  in  the 
procedure  book  of  the  Court. 

The  learned  Judge  gave  a  written  judgment  in  w^hich, 
referrino^  to  the  Creditors'  Relief  Act,  he  said :  "  I  am  of 
opinion  that  this  Act  does  not  apply.  It  only  has  its  oper- 
ation by  virtue  of  a  levy  under  an  execution  issued  out  of 
the  High  Court  and  not  out  of  the  Division  Court.  The 
money  levied  by  the  sheriff'  on  a  Division  Court  execution 
must  by  sub-sec.  3  of  sec.  8  of  57  Vict.  ch.  23  (O.),  be  paid 
by  him  to  the  clerk  of  the  Division  Court  out  of  w^hich 
the  execution  issued.  The  sheriff'  of  Ontario  must  there- 
fore pay  the  money  realized  under  the  execution  in  this 
Court  to  the  clerk  of  this  Court,  and  cannot  distri- 
bute it,  as  contended  for  by  the  plaintiff  and  the  other 
execution  creditors.  The  order  must  therefore  go  direct- 
ing the  clerk  of  this  Court  to  enter  up  satisfaction  of  the 
judgment  in  the  procedure  book  as  soon  as  the  sheriff 
returns  the  money  to  him." 

Thereupon  the  plaintiff  applied  in  Chambers,  upon  notice 
to  the  defendant  and  to  an  execution  creditor,  claimino^ 
under  the  Creditors'  Relief  Act,  and  to  the  Jud^e  and  clerk 
of  the  Division  Court,  for  an  order  prohibiting  the  Judge 
and  clerk  of  the  Division  Court  from  proceeding  further 
upon  the  order  to  enter  up  satisfaction  upon  the  roll,  upon 
the  ground  that  the  Judge  of  the  county  of  York  had  no 
jurisdiction  to  interfere  with  the  distribution  of  money  in 
the  hands  of  the  sheriff  of  Ontario  under  the  circumstances, 
or  to  affect  the  rights  of  parties  claiming  the  proceeds  of 
an  execution  in  the  hands  of  that  sheriff. 

The  motion  was  heard  on  20th  March,  1896,  before 
Boyd,  C,  who  on  21st  March,  1896,  delivered  the  follow- 
ing judgment: 
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Judgment.    BOYD,  C.  : — 
Boyd,  C. 

Looking  at  the  general  course  of  legislation,  I  think  that 
The  Creditors'  Relief  Act  "  is  intended  to  a])ply  to  all 
moneys  received  by  the  sheriff  in  his  official  capacity  by 
virtue  of  executions  in  his  hands. 

The  learned  County  Judge  has  rightly  dealt  with  tlie 
money  paid  by  the  judgment  debtor  as  money  levied  or 
obtained  by  means  of  the  execution  (see  52  Vict.  ch.  10,  sec. 
7),  but  he  has  held  that  "  The  Creditors'  Relief  Act "  does 
not  apply  when  the  money  is  made  under  an  execution 
issued  out  of  the  Division  Court.  But  the  execution  in 
this  case  by  virtue  of  57  Vict.  ch.  23,  sec.  8,  is  in  operation 
and  effect  a  County  Court  execution.  It  goes  to  the  hand 
of  the  executive  officer  of  the  county,  and  is  to  have  force 
and  be  prosecuted  as  if  judgment  had  been  obtained  in  the 
County  Court  and  as  if  the  writ  had  issued  from  the 
County  Court.  If  the  provisions  of  "  The  Creditors'  Relief 
Act "  apply,  as  I  think  they  do,  the  sheriff  is  then  seized  of 
these  moneys  as  a  statutory  administrative  officer,  no 
longer  amenable  to  the  jurisdiction  (if  he  ever  was)  of  the 
County  Judge  of  another  county,  but  subject  to  such 
supervision  as  is  given  in  the  body  of  The  Creditors' 
Relief  Act."  If  the  money  paid  by  the  debtor  cannot  be 
legally  applied  as  he  wished  it  to  be  applied,  it  miglit  be  a 
question  whether  his  remedy  is  not  to  obtain  it  back  from 
the  sheriff,  but  I  do  not  think  that  it  can  be  applied  by 
order  of  the  Court  in  contravention  of  the  law. 

The  order  for  prohibition  is  granted,  but  it  is  not  a  case 
for  costs. 

The  defendant  appealed  to  the  Divisional  Court  against 
this  judgment,  and  the  appeal  was  heard  on  ISth  April, 
1896,  before  Falconbridge,  and  Street,  JJ. 

/.  E.  Jones,  for  the  appellant  William  Ward. 

Swayzle,  for  the  respondent  Catherine  Young. 

Macdonald,  for  Marion  Ward,  an  execution  creditor  of 
William  Ward,  having  an  execution  in  the  hands  of  the 
sheriff  of  Ontario,  and  also  for  the  sheriff  of  Ontario. 
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April  21,  1896.  The  judgment  of  the  Court  was  deli-  Judgment, 
vered  by  Street,  J. 

Street,  J. : — 

The  learned  Judge  of  the  County  Court  has  based 
his  decision  upon  the  broad  ground  that  the  Creditors' 
Relief  Act  has  no  application  to  moneys  received  upon 
Division  Court  executions.  In  this  opinion  I  am  unable 
to  concur. 

The  Creditors'  Relief  Act  nowhere  in  express  terms 
excludes  Division  Court  judgments,  or  moneys  realized 
under  Division  Court  proceedings  from  the  scope  of  its 
operation.  The  reason  why  it  did  not  apply  to  moneys 
realized  upon  Division  Court  executions  Avas  because  it  is 
confined  by  section  4  to  moneys  levied  by  a  sheriff,  and  does 
not  extend  to  moneys  levied  by  a  bailiff :  so  that  when,  as 
in  the  present  case,  the  change  in  the  law  has  required  the 
sheriff  to  levy  money  due  upon  a  Division  Court  judgment 
there  is  nothing  in  the  Act  to  take  the  money  so  levied 
out  of  the  rule  that  all  moneys  levied  by  a  sheriff  are  sub- 
ject to  its  provisions. 

Nor  is  there  anything  forced  or  unjust  in  such  a  con- 
struction, because  under  the  sections  of  the  Division  Courts 
Act,  replaced  by  those  under  which  the  present  execution 
was  issued,  the  [)laintiff's  Division  Court  judgment  must 
first  have  been  converted  into  a  County  Court  judgment 
by  transcript  before  execution  against  lands  could  have 
been  issued  at  all,  and  the  moneys  levied  under  it  would 
undoubtedly  have  been  subject  to  the  Act,  Nor  is  there 
anything  in  the  construction  I  have  adopted  which  con- 
flicts with  the  3rd  sub-sec.  of  sec.  8  of  57  Vict,,  ch.  23  : 
"  The  sheriff  receiving  such  writ  of  execution  shall  make  a 
return  thereof  and  pay  any  money  made  thereon  to  the 
clerk  of  the  Court  out  of  which  such  execution  issued," 
because  under  the  29th  section  of  the  Creditors'  Relief  Act 
the  money  made  upon  this  execution  is  to  be  taken  as 
made  by  the  sheriff  upon  all  the  writs  in  his  hands  entitled 


592 


THE  ONTARIO  KEPOKTS. 


[vol. 


Judgment,  to  share  in  the  money  raade  :  all  he  is  to  endorse  as  made 
Street,  J.    upon  this  particular  writ  is  the  share  which  is  allotted  to 
it  under  the  scheme  of  distribution,  and  that  is  the  amount 
he  should  pay  over  to  the  clerk  of  the  Division  Court. 

I  come  to  the  conclusion  therefore  that  moneys  levied  by 
a  sheriff  under  a  Division  Court  execution  are  subject  to 
the  provisions  of  the  Creditors'  Relief  Act,  just  as  moneys 
levied  under  High  Court  and  County  Court  executions 
are ;  and,  whatever  may  be  the  right  of  the  Judge  presiding 
in  the  Division  Court  out  of  which  the  execution  issues  to 
the  sheritf,  to  order  a  return  of  it  where  there  are  no  other 
executions  in  his  hands,  I  think  he  has  no  right  to  pro- 
nounce upon  the  claims  of  other  execution  creditors  to  a 
share  in  the  money  levied  under  it,  because  disputes  of 
that  kind  are  placed  by  the  2nd  and  32nd  sections  of  the 
Creditors'  Relief  Act  under  the  jurisdiction  of  the  Judge 
of  the  County  Court  in  which  the  claims  are  filed. 

The  only  order  actually  made  by  the  learned  Judge  of 
the  Count}^  Court  of  York  was,  that  upon  payment  to  the 
clerk  of  the  Division  Court  by  the  sheriff  of  the  moneys 
.  levied  by  him  upon  the  execution,  satisfaction  should  be 
entered  in  the  procedure  book  by  the  clerk  ;  with  this 
order,  had  it  stood  alone,  no  fault  could  be  found,  but  his 
written  decision  went  further  and  said  :  "  The  sheriff  of 
Ontario  must  pay  the  money  realized  under  the  execu- 
tion in  this  Court  to  the  clerk  of  this  Court,  and  cannot 
distribute  it  as  contended  for  by  the  plaintiff  and  the  other 
execution  creditors." 

The  counsel  who  appeared  for  the  defendant  on  the 
motion  before  the  Chancellor  and  who  is  opposing  the 
motion  for  prohibition,  refused  to  treat  this  part  of  the 
decision  of  the  learned  Judge  of  the  County  Court  of  York 
as  a  mere  expression  of  opinion  not  binding  upon  the 
sheriff  or  the  other  execution  creditors,  and  thus,  I  think, 
deprived  himself  of  the  right  to  urge  that  it  was  not  a 
proper  case  for  prohibition. 

I  do  not  think  that  upon  a  motion  of  this  kind  we  can 
consider  whether  under  the  circumstances  disclosed  in  the 
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affidavits  the  money  paid  to  the  sheriff  by  the  defendant's  Judgment, 
solicitors  was  money  levied  upon  the  execution  within  the  street,  J. 
meaning  of  the  Creditors  Relief  Act.  That  seems  to  be 
a  question  of  fact  which  does  not  arise  upon  or  affect  the 
motion  for  prohibition.  What  we  are  called  upon  to 
decide  here  is  whether  under  any  circumstances  the  county 
Judge  of  York  had  any  jurisdiction  to  deal  with  the 
scheme  of  distribution  proposed  by  the  sheriff  of  another 
county,  and  in  my  opinion  he  had  not. 

The  appeal  must  therefore  be  dismissed  with  costs. 

-    G.  F.  H. 


The  Trusts  Corporation  of  Ontario  v.  Rider. 

Chose  in  Action — Parol  Assignment  of—R.  S.  0.  ch.  122,  sec.  7. 

A  parol  assignment  of  book  debts  is  valid  under  the  Mercantile  Amend- 
ment Act,  R.  S.  0.  ch,  122,  sec.  7,  and  does  not  reqviire  the  assent  of 
the  debtor. 

This  was  a  special  case  wherein  the  plaintiffs  were  the  Statement, 
administrators  of  the  estate  of  Frank  J.  liosar,  late  of  the 
city  of  Toronto,  undertaker,  deceased,  who  died  on  Decem- 
ber loth,  1895,  and  the  defendant  was  a  wholesale  dealer 
in  undertaker's  supplies,  who  sold  extensively  to  Rosar, 
and  stated  as  follows  : — 

At  and  prior  to  his  decease,  and  at  the  time  of  the 
verbal  assignments  hereinafter  referred  to,  Rosar  was 
indebted  in  a  considerable  sum  of  money  to  the  defen- 
dant :  as  security  for  such  indebtedness,  Rosar  endorsed 
over  to  the  defendant  promissory  notes  received  by  him 
from  his  customers  in  payment  of  funeral  accounts,  and 
duly  assigned  to  the  defendant  by  endorsement  thereon 
in  writing,  certain  book  debts  or  accounts  due  him  for 
funeral  supplies  and  services  :  bills  of  accounts  res})ect- 
ing  other  book  debts  due  to  Rosar  from  his  customers, 
were  from  time  to  time  by  him  handed  to  the  deten- 
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statement.  (Jant  with  the  purpose  and  intent  of  assigning  and  trans- 
ferring the  same  as  security  as  aforesaid,  any  moneys 
collected  therefrom  to  be  applied  in  reduction  of  the 
indebtedness  of  Eosar  to  him  :  Rosar  at  the  time  of  so 
handing  the  accounts  or  book  debts  to  the  defendant,  used 
words  which  would,  if  in  writing,  constitute  a  valid 
legal  assignment ;  but  there  was  no  assignment  thereof 
by  any  form  of  writing  ;  and  the  plaintiffs  contended  that 
upon  the  above  facts  the  defendant  had  no  valid  title  to 
the  book  debts  or  accounts  lastly  mentioned.  The  parties 
prayed  the  Court  to  determine  and  declare  to  which  of 
them  the  accounts  lastly  above  mentioned,  and  all  accounts 
or  book  debts  of  Rosar  in  like  position  belonged,  and  by 
whom  the  costs  of  the  action  should  be  borne. 

The  case  v/as  argued  on  February  12th,  1896,  before 
Falconbridge,  J. 

Anglin,  for  the  plaintiffs.  There  is  no  decision  in  our 
Courts  since  the  Act  85  Vict.  ch.  12,  sec.  1,  R.  S.  0.  ch.  122, 
sec.  7,  that  a  verbal  assignment  is  good.  For  a  case  under 
the  English  Act,  see  In  re  Riehaoxlson,  SJiillito  v.  Robson, 
30  Ch.  D.  396.  And  see  Jolly  v.  Handcock,  7  Ex.  820,  22 
L.  J.  Ex.  38:  Gadogan  v.  Earl  of  Essex,  2  Dr.  227; 
Beauclerk  v.  AshhurnJiam,  8  Beav.  322.  The  dropping  out 
of  the  words  '•'  at  law,"  does  away  with  the  equity  rule  if 
it  prevailed  theretofore.  The  assent  of  the  debtor  is 
necessary,  even  if  parol  assignment  be  sufficient:  Arm- 
strong V.  Farr,  11  A.  R.  186,  at  p.  190.  At  common  law 
the  assent  of  the  debtor  was  always  necessary  to  a  right  of 
action:  Sterling  v.  McEiuan,  18  U.  C.  R.  466;  Israel  v. 
Douglas,  1  H.  Bl.  239  :  Tatlock  v.  Harris,  3  T.  R.  174. 
There  appears  to  be  no  case  in  equity  where  a  verbal 
assignment  has  been  held  good  without  the  assent  of  the 
debtor. 

Urquhart,  for  the  defendant.  The  intention  of  the  Act 
Avas  to  make  choses  in  action  assignable  at  law.  Verbal 
assignments  are  not  excluded  b}'  an3"thing  in  the  Act.  A 
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valid  equitable  assignment  may  be  made  verbally  :  Gur-  Argument. 
nell  V.  Gardner,  9  Jur.  N.  S.  1220.  There  does  not  seem 
to  have  been  here  any  assent  on  the  part  of  the  debtor. 
See,  also,  White  &  Tudor,  L.  C.  vol  2,  6th  ed.,  p.  843;  Parish 
V.  Poole,  53  L.  T.  35.  A  valid  charge  upon  personalty  can 
be  created  by  parol  ;  Heath  v.  Hall,  4  Taunt.  326 ;  Mitchell 
V.  Goodall,  5  A.  R.  164.  As  to  notice  and  assent,  see 
Farquhar  v.  Gity  of  Toronto,  12  Gr.  186.  Assent  is  not 
necessary  to  an  equitable  assignment ;  and  notice  is  only 
necessary  to  preserve  priority.  There  is  no  necessity  for 
any  assent  by  the  debtor,  nor  need  the  assignment  be  in 
writing  :  Lamb  v.  Sutherland,  37  U.  C.  E.  143  ;  Armstrong 
V.  Farr,  11  A.  R.  186  ;  Hall  v.  Prittie,  17  A.  R.  306,  per 
Osier,  J.  A.,  at  p.  310;  Lane  v.  The  Bungannon  Agricultural 
Driving  Park  Association,  22  O.  R.  264.  The  American 
law  seems  in  accordance  with  our  own.  We  have  estab- 
lished a  good  assignment  of  the  various  debts.  See,  also, 
Smith  V.  The  Corporation  of  Ancaster  Township,  45 
U.  C.  R.  86. 

Anglin,  in  reply.  As  to  Gurnell  v.  Ga^rdner,  there  was 
the  assent  of  the  debtor  there,  in  fact  he  was  the  person 
who  made  the  assignment.  As  to  Lamb  v.  Sutherland, 
this  was  before  the  words  "  at  law  "  were  omitted  from  the 
statute.  So  with  Armstrong  v.  Farr.  This  is  not  a  ques- 
tion of  conflict  between  ru^es  of  equity  and  rules  of  law, 
but  between  the  statute  and  rules  of  equity.  A  written 
document  does  not  require  the  assent  of  the  debtor,  but  a 
verbal  one  does:  see  Snow's  Annual  Practice,  1896,  p.  35. 

June  15th,  1896.    Falconbridge,  J. : — 

It  was  a  well-known  doctrine  in  equity  long  before 
the  Judicature  Acts  or  our  own  Act  in  reference  to  assisfn- 
ments  of  choses  in  action,  that  a  debt  was  assignable  in 
equity  and  bindiug  upon  the  debtor  upon  notice  " :  Per 
Burton,  J.  A.,  in  Hall  v.  Prittie,  17  A.  R.  at  p.  307. 

And  a  parol  assignment,  if  clearly  proved,  would  be 
sufficient:  Heath  v.  Hall,  4  Taunt.  326;  Gurnell  v.  Gar- 
dner, 9  Jur.  N.  S.  1220 ;  Armstrong  v.  Farr,  11  A.  R.  186. 
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Judgment.  The  provisions  of  the  35  Vict.  ch.  12,  sec.  1  (0.),  were  as 
Falconbridge,  follows  : — 

"  Every  debt  and  chose  in  action  arising  out  of  contract, 
shall  be  assignable  at  law  by  any  form  of  writing,  but  sub- 
ject to  such  conditions  or  restrictions  with  respect  to  the 
right  of  transfer  as  are  contained  in  the  original  contract ; 
and  the  assignee  thereof,  shall  sue  thereon  in  his  own  name 
in  the  action,  and  for  such  relief  as  the  original  holder  or 
assignor  of  such  chose  in  action  would  be  entitled  to  sue 
for  in  any  Court  in  this  Province." 

Then  came  the  Ontario  Judicature  Act,  1881,  44  Vict.  ch. 
5,  which  provides  (sec.  17,  sub-sec.  10)  that  generally  where 
there  is  any  conflict  or  variance  between  the  rules  of  equity 
and  the  rules  of  the  common  law,  the  former  shall  prevail 
(repeated  in  58  Vict.  ch.  12,  sec.  53,  sub-sec.  12). 

The  revision  of  1877  had  not  altered  the  provisions  of 
the  35  Vict.  ch.  12  ;  but  in  the  revision  of  1887  (ch.  122, 
sec.  7)  the  words  "  at  law  "  are  omitted. 

It  is  contended  for  the  plaintiffs  that  this  is  a  new 
enactment,  and  that  a  writing  is  now  imperative. 

'  Commenting  on  the  English  section  (Judicature  Act  1873, 
sec.  25,  sub-sec.  6)  which  is  much  more  complex  than  ours, 
and  in  form  deals  more  with  procedure,  the  learned  editors 
of  Chitty  on  Contracts  (12th  ed.,  p.  861),  say  :  "  This  sub- 
section ogives  no  new  rif^ht  of  action  which  did  not  exist 
before;  and  it  is  submitted  that  it  cuts  down  the  powers 
of  equitable  assignment  to  the  powers  described  in  the 
section  itself ;  so  that  for  instance  a  parol  assignment 
which  was  valid  in  equity  before  the  Act  is  now  invalid 
though  a  contrary  view  has  been  put  forward." 

The  "  contrary  view  "  was  expressed  in  Coote  on  Mort- 
gages, 4th  ed.,  p.  499,  but  in  In  re  Richardson,  Shillito 
V.  Hohson,  30  Ch.  D.,  at  p.  397,  Mr.  Justice  Kay  thought 
the  effect  of  the  section  was  to  prevent  any  interest  in 
a  debt  or  other  chose  in  action  passing  without  an  assign- 
ment in  writing. 

I  think,  however,  that  the  present  case  is  to  be  deter- 
mined adversely  to  the  plaintiffs  by  the  decisions  and  the 
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dicta  of  the  Judges  in  Armstrong  v.  Fai^r,  11  A.  R.  186;  Judgment. 
Hall  V.  Prittie,  17  A.  R.  306,  and 

Agricultural  Park  Association,  22  0.  R.  264.  J- 

The  omission  of  the  words  "  at  law  "  in  the  revision  of 
1887  was  probably  made  in  view  of  the  changes  in  law 
and  practice  effected  by  the  Ontario  J udicature  Act,  and  it 
has,  therefore,  no  significance  at  any  rate  except  as  a  ques- 
tion of  procedure.    Here  the  assignee  is  not  suing. 

And  the  cases  of  Farquhar  v.  Toronto,  12  Gr.  186  at  p. 
189  ;  Lamb  v.  Sutherland,  37  U.  C.  R.  143 ;  and  Smith 
V.  The  Corporation  of  Ancaster  Township,  45  U.  C.  R.  86, 
seem  to  be  in  favour  of  the  defendant  as  to  the  necessity 
of  the  assent  of  the  debtor. 

The  defendant  is,  therefore,  declared  to  be  entitled  to  the 
accounts  in  paragraph  8  of  the  special  case  set  forth  and 
to  all  accounts  or  book  debts  of  F.  J.  Rosar  deceased  in 
like  plight  and  position,  and  I  see  no  reason  why  he  should 
not  have  his  costs,  which  I  accordingly  award  to  him. 


A.  H.  F.  L. 
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McFadyen  V.  McFadyen. 

Will — Construction — Devise  of  Land  not  Owned  by  Te'itator— Application 
to  Land  Owned  by  Testator. 

A  testator  purporting  to  devise  "  all  his  real  and  personal  estate,"  gave 
to  one  son  the  south  fifty  acres  of  lot  21,  and  to  another  the  north  fifty 
acres  of  the  same  lot.  The  will  contained  no  residuary  devise  and  no 
other  gift  of  land.  The  testator  died  seized  of  the  east  half  of  lot  21, 
100  acres,  but  had  no  interest  in  the  west  half  : — 

Held,  that  the  one  son  took  the  south  twenty- five  acres  of  the  east  half 
of  the  lot  and  the  other  the  north  twenty-five  acres,  and  they  took 
together  the  central  fifty  acres  as  tenants  in  common. 

Statement.  This  was  a  motion  for  judgment  on  the  pleadings  in  an 
action  for  the  construction  of  the  will  of  Hugh  L.  Mc- 
Fadyen under  the  circumstances  set  out  in  the  judgment. 

The  motion  was  argued  on  June  3rd,  1896,  before 
Ferguson,  J. 

Casey  Wood,  for  the  plaintiffs. 

C.  Bethune,  for  the  adult  defendant. 

A .  T.  Boyd,  guardian  ad  litem  for  the  infant  defendants. 

The  following  cases  were  referred  to : — As  to  the  admis- 
sibility of  evidence  of  surrounding  circumstances  at  the 
date  of  the  will  :  Summers  v.  Summers,  5  O.  K  110 ;  Re 
Shaver,  6  0.  R.  312.  As  to  the  applicability  of  the  maxim 
falsa  demonstratio  non  nocet :  Doe  d.  Loivry  v.  Grant,  7 
U.  C.  R.  125 ;  Re  Shaver,  supra ;  Wright  v.  Colling s,  16 
O.  K  182.  Hickey  v.  Stover,  11  0.  R.  106  ;  Hickey  v. 
Hickey,  20  0.  R.  371 ;  Re  Bain  and  Leslie,  24  O.  R.  136, 
were  also  referred  to. 

June  9th,  1896.    Ferguson,  J. : — 

The  action  is  for  a  declaration  that  by  the  terms  of  the 
last  will  and  testament  of  the  late  Hugh  L.  McFadyen, 
the  plaintiff*  Hector  Allen  McFadyen,  acquired  a  title  to 
the  south  fifty  acres  of  the  east  half  of  lot  number  twenty- 
one  in  the  seventh  concession  of  the  township  of  Brock,  and 
that  the  plaintiff",  Laughlin  McFadyen,  by  the  same,  will. 
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acquired  a  title  to  the  nortii  fifty  acres  of  the  east  half  of  Judgment, 
the  same  lot.  The  defendants  do  not  seem  to  contend  Ferguson,  J. 
against  what  is  asked  by  the  plaintiffs,  but  simply  say 
that  their  interests  are  against  the  plaintiffs'  contention 
and  they  submit  their  rights,  etc.  What,  and  all,  .1 
can  say  is  whether  or  not  the  terms  of  the  will  are  suffi- 
cient in  my  opinion  to  pass  to  the  respective  plaintiffs  the 
lands  claimed  by  them  respectively,  for  such  title  thereto 
as  the  late  Hugh  L,  McFadyen  had  at  the  time  of  his 
death. 

The  words  of  the  will  that  are  of  importance  here  are : 
"  I  give,  devise  and  bequeath  all  my  real  and  personal 
estate  of  which  I  may  die  possessed  or  interested  in,  in 
manner  following,  that  is  to  say :  I  give  and  bequeath  to 
my  son  Hector  Allen  the  south  fifty  acres  of  lot  number 
twenty-one,  in  the  seventh  concession  o£  the  township  of 
Brock,  and  one-half  of  my  personal  effects  and  property  of 
whatsoever  nature  or  kind.  I  give  and  bequeath  to  my 
son  Laughlin  the  north  fifty  acres  of  lot  number  twenty- 
one  in  the  seventh  concession  of  the  township  of  Brock 
and  the  remaining  half  of  my  personal  effects  and  pro- 
perty." 

The  will  contains  no  residuary  devise.    No  other  gift  of 
land. 

The  testator  resided  for  many  years,  and  at  the  time  of 
his  death,  upon  the  east  half  of  this  lot  number  twenty-one 
(100  acres).  His  father  had  also  resided  upon  and  was  the 
owner  of  this  east  half,  and  it  came  to  the  testator  by  his 
father's  will.  Assuming  that  the  title  was  good  the  testa- 
tor was  the  owner  of  the  east  half  of  this  lot  number 
twenty-one,  and,  as  conceded,  he,  the  testator,  did  not  own 
nor  had  he  any  interest  in  the  west  half  of  this  lot  twenty- 
one  or  any  other  land.  The  will  bears  date  the  twenty- 
eighth  day  of  March,  1887.  As  appears  by  the  probate 
the  testator  died  on  or  about  the  twenty-fourth  day  of 
May,  1887.  The  case  came  before  me  on  a  motion  for 
judgment  on  the  pleadings.  On  the  face  of  the  will  it 
seems  clear  that  the  testator  intended  to  devise  all  his 
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dgment.  lands  and  that  the  only  devisees  of  the  same  should  be  the 
ruson,  J.  two  plaintiffs.  The  intention  to  give  all  his  lands  to  these 
two  devisees  is  manifest.  According  to  the  letter  of  the 
will,  the  plaintiff  Hector  Allen  McFadyen  took  the  south 
twenty-five  acres  of  the  east  half  of  the  lot,  and  the  plain- 
tiff Laughlin  McFadyen  the  north  twenty-five  acres  of  the 
same  east  half. 

Although  there  are  many  cases  bearing  some  resemblance 
to  this  one,  I  have  not  found  any  case  like  it. 

I  am,  however,  clearly  of  the  opinion  that  the  central 
fifty  acres  of  the  east  half  of  the  lot  passed  by  the  will  to 
the  two  plaintiffs  for  all  the  estate  and  interest  therein 
that  their  fiither  had  at  the  time  of  his  death,  and,  I 
think,  as  tenants  in  common.  This  last,  however,  may  not 
be  material  here. 

The  plaintiffs  seem  not  to  disagree  about  the  matter  in 
any  way  or  manner,  and  each  of  them  can  make  an  appro- 
priate conveyance  to  the  other  of  all  his  interest  in  the 
proper  twenty-five  acres  of  this  central  fifty  acres  of  the 
east  half  of  the  lot,  after  which  the  plaintiff  Hector  Allen 
will  have  the  south  fifty  acres  and  the  plaintiff  Laughlin 
will  have  the  north  fifty  acres  of  the  east  half  of  the  lot. 
I  cannot,  at  present,  make  the  vesting  order  asked. 

If  costs  are  asked,  the  costs  of  all  parties  should  be  borne 
by  the  land  in  question,  that  is,  the  owners  of  it — the 
plaintiffs. 

A.  H.  F.  L. 
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In  re  Plumb. 

Trusts  —Marriage  Settlement — 3fortgage  Investments — Loss  on  Realization 
— Apportionment  Between  Life  Tenant  and  Remainderman. 

Where  a  loss  occurs  under  a  mortgage  of  trust  funds,  the  income  of  which 
is  payable  to  a  life  tenant,  the  loss  should  be  apportioned  between  the 
tenant  for  life  and  the  remainderman  by  adding  the  amount  actually 
realized  from  the  security  to  the  amoiint  of  interest  theretofore  received 
by  the  tenant  for  life  and  dividing  the  whole  sum  between  the  latter  and 
the  remainderman  in  the  proportion  in  which  they  would  have  been 
entitled  to  share  if  the  security  had  been  paid  in  full,  the  tenant  for  life 
giving  credit  for  the  amounts  already  received. 

In  re  Foster,  Lloyd  v.  Garr,  45  Ch.  D.  629,  followed. 

This  was  a  petition  presented  to  the  Court  for  advice  statement, 
under  R.  S.  0.  ch.  110,  by  the  Toronto  General  Trusts 
Company,  the  trustees  of  a  marriage  settlement.  Pre- 
vious trustees  under  the  settlement,  had  invested  portions 
of  the  estate  on  mortgages  upon  which  loss  would  occur. 
The  petition  was  presented  by  the  Trust  Company,  the 
now  trustees,  asking  for  the  direction  of  the  Court  as  to 
the  apportionment  of  such  loss. 

The  motion  was  made  on   June   3rd,   1896,  before 
Ferguson,  J. 

H.  D.  Gamble,  for  the  trustees,  submitted  the  question 
to  the  Court. 

H.  J.  Scott,  Q.  C,  for  the  tenant  for  life.  The  matter  has 
been  settled  in  England  by  a  series  of  decisions,  ending 
with  In  re  Foster,  Lloyd  v.  (7arr,  45  Ch.  D.  629,  and  In  re 
Moore,  Moore  v.  Moore,  54  L.  J.  N.  S.  432,  which  two  cases 
are  exactly  on  all  fours  with  this  case,  and  we  ask  that  a 
similar  order  be  made  here.  He  also  referred  to  Re  Box, 
1  H.  &  M.  552 ;  Turner  v.  Neivport,  2  Ph.  14  ;  Cox  v.  Cox, 
L.  R.  8  Eq.  343  ;  and  In  re  Duke  of  Cleveland's  Estate,  Hay 
V.  Wolmer,  [1895]  2  Ch.  542.  The  only  case  opposed  to  this 
view  of  the  law  is  GrahoiusJci's  Settlement,  L.  R.  6  Eq.  12, 
which  case  is  practically  overruled  by  Cox  v.  Cox,  and  stated 
so  to  be  in  Lewin  on  Trustees,  9th  ed.,  p.  1047-8.  Apart 
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Argument,    from  authority,  equity  would  distribute  the  loss  as  set 
out  in  Re  Foster. 

Harcourt,  for  infant  remainderman.  The  principal  of 
the  estate  should  be  kept  intact  and  all  loss  charged  against 
the  income  until  the  estate  is  replaced,  and  this  is  the 
decision  in  In  re  GrahowsJd's  Settler)ient,  and  should  be 
followed  in  this  country  where  there  is  no  decision  as  yet. 

Ferguson,  J.  :— 

If  I  had  to  decide  this  case  apart  from  authority,  I 
should  come  to  the  same  conclusion  as  was  come  to  in 
Re  Fester.  I  make  the  order  in  accordance  with  the 
decision  in  that  case. 

The  order  as  drawn  up  was  as  follows  : — 
This  Court  doth  declare  that  the  loss  upon  any  mort- 
gages, part  of  the  trust  estate  under  the  said  settlement, 
ought  to  be  apportioned  by  the  said  trustees  between  the 
said  Augusta  Maria  Plumb  as  tenant  for  life,  and  the 
parties  entitled  after  her  decease  as  follows:  That  the 
said  trustees  do,  when  any  security  is  realized  which  does 
not  produce  a  sufficient  sum  to  pay  in  full  the  principal 
and  interest  and  charges  thereon,  take  the  following- 
accounts  : 

(1.)  An  account  of  the  amount  which  would  be  required 
to  pay  off  the  said  security  in  full,  including  both  principal 
and  interest  and  any  other  charges  against  the  same. 

(2.)  An  account  of  what  proportion  of  the  said  money 
in  the  preceding  paragraph  mentioned,  if  it  had  been  paid, 
would  have  been  payable  to  the  said  Augusta  Maria  Plumb, 
and  the  amount  which  would  have  belonged  to  the  princi- 
pal of  the  trust  fund. 

(3.)  An  account  of  the  interest  upon  the  said  security,  if 
any,  which  has  already  been  paid  to  the  said  Augusta 
Maria  Plumb.  After  the  taking  of  the  said  accounts,  the 
amount  realized  from  the  security,  and  the  amount  already 
paid  to  the  said  Augusta  Maria  Plumb,  are  to  be  added 
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tocrether,  and  the  said  added  amount  is  to  be  divided  be-  Judgment, 
tween  the  said  Augusta  Maria  Plumb,  and  the  estate,  in  Ferguson,  J. 
proportion  to  the  amount  that  they  would  have  been 
entitled  to  if  the  whole  of  the  said  security  had  been  paid 
in  full,  and  the  said  Augusta  Maria  Plumb  is  to  stand 
charged  as  to  her  portion  thereof  with  the  amounts  already 
paid  to  her. 

And  this  Court  doth  further  order  that  the  costs  of  all 
parties  including  those  of  the  Official  Guardian,  be  taxed 
and  paid  out  of  the  said  estate  and  charged  to  the  prin- 
cipal account  thereof,  those  of  the  petitioners  as  between 
solicitor  and  client. 

A.  F.  H.  L. 


[COMMON  PLEAS  DIVISION.] 

The  Queen  ex  eel.  Waenee  v.  Simpson. 

PTiarmoxy  Act—Departmental  Store — Drug  Department — Uncertificated 
Proprietor — R.  S.  0.  cli.  151,  sec.  24. 

The  defendant  being  owner  of  a  departmental  store,  opened  a  drug  depart- 
ment therein  and  placed  it  under  the  sole  control  of  a  duly  qualified 
and  registered  chemist  who  sold  the  drugs  in  the  defendant's  name, 
receiving  as  remuneration  a  weekly  salary  and  also  a  percentage  of 
profits,  the  defendant  himself  not  being  a  duly  qualified  and  registered 
chemist  : — 

Held,  that  the  defendant  was  liable  to  be  convicted  under  section  24  of 
the  Pharmacy  Act,  R.  S.  0.  ch.  151,  for  keeping  an  open  shop  for  retail- 
ing, dispensing  and  compounding  poisons,  etc.,  contrary  to  its  pro- 
visions. 

This  was  a  case  stated  by  the  police  magistrate  of  the  statement, 
city  of  Toronto,  to  the  following  effect : — 

"  The  defendant  Simpson  is  the  owner  of  a  large  depart- 
mental store  building  at  the  corner  of  Queen  and  Yonge 
streets  in  Toronto,  and  was  charged  before  me  on  the 
information  and  complaint  of  one  Frank  S.  Warner,  that 
he  did  during  the  months  of  February,  March  and  April, 
1896,  unlawfully  keep  open  shop  at  the  city  of  Toronto, 
for  retailing,  dispensing,  and  compounding  poisons  con- 
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Statement,  trary  to  the  form  of  the  Pharmacy  Act  and  amendments 
thereto.  On  the  ground  floor  of  said  building,  a  space  is 
set  apart  for  a  drug  department,  which  apartment  is  and 
has  been  under  the  manao^ement  and  control  of  one  Charles 
p.  Lusk,  a  duly  qualified  pharmaceutical  chemist,  regis- 
tered under  the  Pharmacy  Act,  and  who  had  taken  out  the 
certificate  under  the  provisions  of  section  18  of  said  Act. 
It  was  admitted  that  the  said  Lusk  did  in  said  depart- 
ment, dispense  certain  drugs  containing  poison,  and 
sell  certain  poisons,  all  of  w^hich  are  mentioned  and 
set  out  in  schedule  '  A '  of  the  Pharmacy  Act,  and 
amendments  thereto,  giving  to  the  respective  purchasers 
a  bill  of  same  on  which  defendant  Simpson's  name 
was  printed,  and  on  one  of  which  bills  said  Lusk 
had  stamped  his  own  name,  and  thereunder  the  word 
'  druggist ' ;  at  the  time  of  the  purchase  of  same,  said 
Lusk  gave  some  of  the  purchasers  thereof  the  printed 
circular  marked  exhibit  '  I,'  which  forms  part  of  this 
case  ;  the  said  Simpson  v^as  never  inside  the  said  drug 
department,  and  never  interfered  with  the  conduct  of  the 
business  therein  ;  all  the  goods  including  the  said  poisons, 
required  for  said  department,  after  the  employment  of  the 
said  Lusk,  were  from  time  to  time  purchased  by  the  said 
Lusk  on  his  ov^n  judgment  without  consultation  with  the 
said  Simpson,  but  with  the  moneys  or  upon  the  credit  of 
the  said  Simpson,  who  also  received  the  proceeds  of  all 
sales  made  in  such  department,  such  proceeds  going  into 
the  general  cash  receipts  of  the  whole  departmental  store  ; 
poisonous  drugs  required  in  connection  with  the  dispensing 
were  kept  in  a  closed  dispensary  partitioned  off  in  said 
store,  and  of  which  said  Lusk  had  the  key,  and  no  other 
employee  in  said  department  could  gain  access  thereto 
without  the  permission  of  said  Lusk ;  and  upon  leaving 
the  department  at  night,  said  dispensary  was  locked  and 
the  key  kept  by  the  said  Lusk  ;  but  there  are  some  poisons 
mentioned  in  schedule  '  A  '  of  said  Act  which  are  not  in 
said  partitioned  dispensary,  but  are  kept  on  shelves  and  in 
drawers  behind  the  counters  in  the  said  drug  department ; 
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the  position  between  the  said  Simpson  and  the  said  Lusk,  Statement, 
appears  by  the  agreement  in  writing  between  them,  a  copy 
of  which  is  hereunto  annexed,  and  which  forms  part  of 
this  case,  and  there  was  a  verbal  agreement  between  said 
Simpson  and  the  said  Lusk,  that  the  latter  should  have 
absolute  control  of  the  said  drug  department,  to  the  exclu- 
sion of  said  Simpson  :  on  the  foregoing  facts,  and  in  my 
view  of  the  law,  I  dismissed  the  information  and  com- 
plaint of  the  said  Warner,  and  my  order  of  dismissal  being 
questioned  by  the  prosecutor  on  the  ground  that  the  de- 
fendant was  guilty  of  the  offence  charged  in  the  informa- 
tion under  section  24  of  the  Pharmacy  Act,  I  state  this 
case  so  that  my  decision  on  the  law  of  the  case  may  be 
reviewed  by  the  Division  of  the  High  Court  of  Justice." 
The  information  was  under  section  24  of  the  Pharmacy 
Act,  K  S.  0.  ch.  151. 

Under  the  agreement  between  the  defendant  and  Lusk 
above  referred  to,  Lusk  covenanted  "  to  manage  the  drug 
and  patent  medicine  business  to  be  carried  on  in  the 
premises  "  of  the  defendant,  "  and  to  sell,  dispense,  and  com- 
pound poisonous  drugs  and  medicines  required  in  carrying 
on  said  business.  The  said  Lusk  shall  receive  one  per  cent, 
of  the  net  profits  to  be  derived  from  all  sales  of  drugs  and 
from  all  sales  of  patent  medicines  containing  poison,  and  an 
additional  sum  of  $15  a  week,  but  it  is  expressly  under- 
stood and  agreed  that  the  said  Lusk  shall  not  be  entitled 
to  any  commission  on  patent  medicines  not  containing 
poisons.  The  agreement  may  be  terminated  by  either 
party  on  one  week's  notice."  These  were  all  the  clauses 
of  the  agreement. 

The  circular  above  referred  to,  after  stating  the  prices 
of  certain  articles  in  the  patent  medicine  department,  was 
worded  as  follows  : — 

"  To  the  interested  public  :  You  have  had  at  some  time 
or  other  a  case  of  sickness  in  your  house,  recpiiring  the 
daily  attendance  of  a  |)hysician,  and  necessarily  tl\e  daily 
filling  of  prescriptions  at  the  drug  store. 
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You  were  interested  financially  in  the  filling  of  these 
prescriptions. 

We  are  now  prepared  with  a  complete  drug  department 
to  serve  you,  to  your  interest,  at  the  lowest  rate  of  profit 
compatible  with  the  quality  of  our  drugs. 

We  guarantee  you  purity  and  uniformity  in  our  drugs 
and  unfailing  accuracj^  in  our  courteous  and  qualified 
assistants. 

Yours  respectfully, 

R.  Simpson." 


The  case  was  argued  on  June  15th,  1896,  before  Mere- 
dith, C.  J.,  and  Rose,  J. 

Osleo%  Q.  C,  and  E.  T.  Malone,  for  the  prosecutor. 

Shepley,  Q.  C,  a.nd  Jlf.  H.  Ludiuig,  for  the  defendant, 
were  first  called  on.  Two  things  are  clear  from  The 
Pharmaceutical  Society  v.  London  and  Provincial  Sup- 
ply Association,  4  Q.  B.  D.  313  ;  5  Q.  B.  D.  310  ;  5  App. 
Cas.  857,  (1)  that  the  Act  in  question  was  passed  solely 
and  only  for  protection  of  the  public,  and  not  to  create 
a  monopoly  ;  (2)  that  the  Act  is  not  to  be  construed  so  as 
to  unduly  restrain  trade.  Keeping  shop  involves  the 
idea  of  control  or  managership  ;  it  does  not  involve  the 
idea  of  ownership  at  all. 

[Meredith,  C.  J. — This  is   Mr.  Simpson's  business.] 

There  is  nothing  in  public  policy  to  prevent  any  one 
with  money  engaging  in  selling  drugs ;  all  that  is  neces- 
sary is  that  the  actual  handling  of  the  drugs  should  be  in 
the  hands  of  a  competent  person.  For  the  purpose  of  a 
penal  statute,  Mr.  Simpson  does  not  keep  this  shop.  It  is 
Simpson's  shop,  but  Simpson  is  not  keeping  it :  see  R.  S. 
O.  ch.  151,  sec.  29,  as  amended  by  52  Vict.  ch.  25,  sec.  9. 
If  A.,  being  duly  certificated,  and  B.,  uncertificated,  carry 
on  in  partnership  a  drug  business,  but  A.  alone  manages 
it,  B.  not  interfering  at  all,  A.  could  not  be  convicted  under 
section  29  above.    If  so,  how  could  B.  be  convicted  ? 

[Meredith,  C.  J. — He  is  keeping  an  open  shop — though 
he  takes  no  part  in  it.] 
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[Rose,  J. — Here's  a  master  who  employs  a  servant  and  Argument, 
puts  him  in  charge  of  his  store.    It  is  not  the  case  of  a 
partnership.] 

The  man  who  has  the  whole  control  and  management  of 
the  shop,  is  keeping  the  shop :  Queen  v.  Williams,  10 
Mod.  63 ;  King  v.  Dixon,  ib.,  385  ;  Regina  v.  Warren,  16 
O.  R.  590  :  The  Pharrrtaceutical  Society  v.  Wheeldon,  24 
Q.  B.  D.  683.    See,  also,  State  v.  Norton,  67  To.  641. 

Meredith,  C.  J. : — 

It  is  not  necessary  to  call  on  counsel  in  reply.  I  have 
no  doubt  the  defendant  did  keep  an  open  shop,  within  the 
meaning  of  this  section.  The  profits  of  the  business  were 
his  less  what  he  paid  Lusk,  who  was  a  servant.  I  do  not 
think  one  gains  much  by  seai'ching  for  the  spirit  of  the 
legislation  ;  when  language  is  plain,  it  is  better  to  follow 
it.  I  rest  upon  the  reasoning  in  State  v.  Norton,  67  lo. 
641,  which  seems  very  clear  and  satisfactory. 

It  may  be  as  a  matter  of  policy  that  a  case  such  as 
this  should  not  be  within  the  Act,  but  that  is  for  the  Leg- 
islature. 

Rose,  J. : — 

We  have  simply  to  determine  whether  the  defendant 
did  or  did  not  keep  an  open  shop.  Lusk  was  Simpson's 
servant,  and  had  to  do  what  he  was  told.  The  business 
v/as  being  carried  on  b}^  the  defendant,  and  the  defendant 
was,  in  my  opinion,  keeping  an  open  shop.  As  to  R.  S.  O. 
ch.  151,  sec.  29,  the  question  there  raised  is,  was  an  open 
shop  kept  ?  If  the  defendant  was  authorized  to  carry  on 
the  business  of  a  chemist  and  druggist,  he  was  entitled  to 
keep  an  open  shop,  otherwise  not. 


Decision  of  magistrate  reversed  and  case  remitted  to 
him.    No  costs. 

A.  F.  H.  L. 
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[DIVISIONAL  COURT.] 

Lee  v.  Ellis. 

Princix>al  and  Surety — Advance  to  Wife  —Charge  on  Her  Estate — Covenant 
of  Husband  and  Wife — "  Ordinary  Legal  Rights  — Account. 

A  married  woman  who,  under  the  terms  of  her  father's  will  was  entitled 
to  receive  her  share  of  his  estate  on  coming  of  age,  agreed,  on  attaining 
her  majority,  with  the  other  beneficiaries,  to  postpone  the  division.  An 
agreement  was  afterwards  executed  between  the  husband,  wife,  and  the 
trustee  of  the  estate,  whereby,  after  reciting  the  above  facts,  the  trustee 
agreed  to  advance  her  certam  moneys  which  she  agreed  to  repay  within 
a  specified  period,  the  advance  being  made  a  charge  on  her  share  of  the 
estate.  The  agreement  also  provided  that  the  amount  of  the  advance 
should  be  deducted  from  her  share  in  case  of  nonpayment,  or  of  a  divi- 
sion of  the  estate  prior  to  the  date  fixed  for  repayment.  The  husband 
was  a  party  to  the  agreement  for  the  purpose  only  of  joining  in  the 
covenant,  and  it  was  expressly  agreed  therein  that  none  of  the  provi- 
sions of  the  indenture  should  "  in  any  wise  eff'ect  or  prejudice  the  ordi- 
nary legal  rights  "  of  the  trustee  to  enforce  payment  ; — 

Held,  that,  notwithstanding  the  latter  clause,  the  husband  was  liable  as  a 
surety  only,  and  that  he  was  entitled  to  be  exonerated  by  his  wife  and 
to  the  benefit  of  her  property  in  the  trustee's  hands,  and  to  an  account 
in  regard  thereto  from  the  date  of  the  covenant  sued  on. 

Statement.  This  was  an  action  by  the  plaintiff  as  trustee  of  Thomas 
Bell,  deceased,  to  recover  from  the  defendants,  husband  and 
wife,  the  sums,  of  $1,500  and  $1,000  with  interest  on  two 
indentures  in  which  they  jointly  and  severally  covenanted 
with  the  plaintiff  to  repay  these  loans  which  he  had  made 
made  to  the  wife. 

The  action  was  tried  befoie  Boyd,  C,  at  the  non-jury 
sittings  at  Toronto  on  the  18th  November,  1895. 

The  husband's  covenants  were  made  by  him  as  surety  for 
the  wife,  who  was  the  principal  debtor. 

The  instruments  in  question  were  dated  3rd  October, 
1887,  and  17th  February,  1890,  and  except  as  to  amounts 
and  dates,  were  similar  in  terms ;  and  it  is  only  necessary 
to  refer  at  length  to  one  of  them,  which  was  as  follows  : — 

"  This  indenture  made  in  duplicate  the  third  day  of  Octo- 
ber, 1887,  between  Clara  Victoria  Fanny  Ellis  (formerly 
Clara  Victoria  Fanny  Bell),  of  the  city  of  Toronto,  in  the 
county  of  York,  wife  of  Thomas  Danvers  Ellis,  also  of 
Toronto,  of  the  first  part ;  the  said  Thomas  Danvers  Ellis, 
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commercial   traveller,  of  the  second  part,  and  Walter  Statement. 
Sutherland  Lee,  also  of  Toronto,  esquire,  trustee  of  the 
estate  of  Thomas  Bell,  late  of  the  city  of  Toronto,  esquire, 
deceased,  of  the  third  part. 

Whereas  under  a  decree  of  the  Chancery  Division  of 
the  High  Court  of  Justice  pronounced  on  the  tenth  day  of 
October,  1883,  in  a  certain  action  wherein  Charles  Thomas 
Bell  and  others  were  plaintiffs,  and  the  party  of  the  third 
part  and  others  were  defendants ;  the  party  of  the  first 
part  was  declared  entitled  to  receive,  so  soon  as  she  attained 
her  majority,  her  share  of  the  estate  of  the  said  Thomas 
Bell,  as  to  which  William  Houghton  Bell  now  deceased, 
the  father  of  the  party  of  the  first  part,  did  not  exercise  a 
power  of  appointment,  together  with  the  arrears  of  income 
thereon. 

And  whereas  the  said  party  of  the  first  part  has  attained 
her  majority,  and  being  now  entitled  to  receive  her  said 
share  of  the  said  estate,  has  agreed,  with  the  other  parties 
entitled  to  share  therein,  to  postpone  the  period  of  division 
of  the  said  estate  until  such  time  as  may  be  hereafter 
determined. 

And  whereas  the  said  party  of  the  first  part  desires  to 
obtain  an  advance  out  of  the  said  estate  amounting  to  the 
sum  of  $1,500,  which  is  to  be  repaid  as  hereinafter  pro- 
vided, which  the  said  party  of  the  third  part  has  agreed 
to  make. 

And  whereas  the  party  of  the  second  part  is  made  a 
party  hereto  for  the  purpose  of  joining  in  the  covenants 
herein  contained. 

Now  this  indenture  witnesseth  that  in  consideration  of 
the  premises  and  of  the  sum  of  $1,500  now  paid  to  the 
party  of  the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  the  said  parties  of  the  first  and  second 
parts  do  hereby  for  themselves,  their  and  each  of  their 
heirs,  executors,  administrators  and  assigns,  covenant  with 
the  said  party  of  the  third  part,  his  executors,  administra- 
tors, and  assigns,  tliat  they  shall  on  the  fourth  day  of 
October,  1890,  pay  or  cause  to  be  paid  to  the  party  of  the 
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Statement,  third  part,  his  executors,  administrators,  or  assigns,  the 
sum  of  $1,500  in  gold  coin,  and,  until  payment  thereof, 
will. pay  to  him  interest  on  the  said  sum  of  $1,500,  or  on 
so  much  thereof  as  shall  for  the  time  being  remain  unpaid, 
at  the  rate  of  six  per  cent,  per  annum,  from  the  date 
hereof,  by  equal  half  yearly  payments  on  the  fifteenth 
days  of  April  and  October,  in  ever}^  year. 

And  the  said  party  of  the  first  part,  doth  hereby  charge 
the  repayment  of  the  said  principal  sum  and  interest  upon 
the  said  share  of  the  said  party  of  the  first  part  in  the 
said  estate,  and  doth  authorize  and  direct  the  party  of  the 
third  part  to  deduct  from  the  moneys  from  time  to  time 
coming  to  the  party  of  the  first  part  on  account  of  her 
said  share  whatever  portions  of  the  said  principal  sum  and 
interest  from  time  to  time  remain  due  and  unpaid. 

It  is  expressly  understood  and  agreed  by  and  between 
the  parties  hereco,  that  none  of  the  provisions  of  this 
indenture  shall  in  anywise  affect  or  prejudice  the  ordinary 
legal  rights  of  the  party  of  the  third  part  to  recover  and 
enforce  repa\"ment  of  the  said  principal  sum  and  interest. 

And  it  is  also  expressly  understood  and  agreed  by  and 
between  the  parties  hereto,  that  in  the  event  of  a  division 
of  the  said  estate,  prior  to  the  date  provided  for  repayment 
of  the  said  principal  money,  the  amount  due  to  the  party 
of  the  third  part,  under  the  provisions  of  this  indenture, 
at  the  date  of  such  division,  shall  be  deducted  from  and 
charged  as  a  payment  on  account  of  the  share  of  the  said 
estate  to  which  the  said  party  of  the  first  part  shall  be 
entitled  at  the  date  of  such  division." 

Judgment  was  obtained  against  the  w^ife  by  default. 
The  husband  set  up  the  defence  that  the  amount  was 
advanced  to  the  wife,  and  that  he  was  only  a  surety  ;  that 
it  was  never  intended  that  he  should  be  liable  if  her  share 
of  the  estate  was  greater  than  the  amount  advanced,  which 
he  alleged  was  the  case  ;  and  he  also  alleged  that  the  plain- 
tiff" had  subsequently  advanced  large  sums  to  his  wife  out 
of  the  estate. 

The  trial  Judge  held  that  the  clause  in  the  instruments 
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declaring  that  nothing  therein  should  in  anywise  "  affect  Statement, 
or  prejudice  the  ordinary  legal  rights "  of  the  plaintiff 
prevented  the  husband  from  setting  up  the  defence  that  he 
was  a  mere  surety  for  his  wife,  and  prevented  his  claiming 
that  the  ])laintiff  was  a  trustee,  having  in  his  hands  secu- 
rities for  moneys  held  by  him  in  trust  for  the  wife  which 
were  sufficient  to  repay  the  indebtedness  owing  by  the 
wife  to  the  plaintiff  in  respect  of  the  loan,  and  that  he  was 
as  such  surety  entitled  in  equity  to  a  set-off  against  the 
plaintiff's  claim  in  the  same  way  that  the  wife,  as  principal 
debtor,  would  have  been  entitled  to  set  off  her  claim  against 
the  plaintiff's  claim,  had  she  chosen  to  do  so  ;  and  that  the 
instrument  in  question  had  expressly  given  to  the  plaintiff 
a  charge  upon  the  said  trust  property  in  his  hands  by  way 
of  security  for  the  repayment  of  the  said  loan,  and  that 
the  plaintiff  had  thereafter  paid  certain  of  the  trust  monej^s 
to  the  wife,  whereby  he  had  depreciated  his  said  security 
to  the  detriment  of  the  husband  in  the  event  of  the  trust 
property  in  hand  being  insufficient  to  satisfy  the  plaintiff's 
cUiim,  and  that  the  husband  was  entitled  to  call  the  plain- 
tiff to  account  for  the  moneys  so  paid  over  by  him. 

The  defendant  Thomas  D.  Ellis  appealed  to  the  Divi- 
sional Court,  and  the  appeal  was  heard  on  the  9th  day  of 
December,  A.  D.,  1895,  before  Ferguson  and  Robert- 
son, JJ. 

Marsh,  Q.  C,  for  the  defendant,  appealing. 
Moss,  Q.  C,  for  the  plaintiff,  contra. 

April  10th,  1896.    Ferguson,  J.  :— 

The  action  is  upon  the  covenants  contained  respectively 
in  the  indentures  of  the  5th  day  of  October,  1887,  and  the 
17th  day  of  February,  1890,  the  former  for  the  payment 
of  Jii>l,5()()  and  interest,  and  the  latter  for  the  payment  of 
$1,000  and  interest.  The  covenants  are  executed  by  both 
defendants  who  are  husband  and  wife.    Each  indenture 


612 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment,   states,  by  way  of  recital,  the  reason  why  the  husband 
Ferg^ison,  J.  became  a  party  to  it,  which  is  "  for  the  purpose  of  joining 
in  the  covenants  herein  contained." 

The  moneys  advanced  for  the  repayment  of  which  the 
covenants  were  given,  were  advanced  by  the  plaintiff  out 
of  an  estate  in  which  the  wife  had  and  has  an  interest. 
These  moneys  were  advanced  to  the  wife  and  not  to  the 
husband,  and  each  indenture  makes  the  money  mentioned 
in  it,  and  so  advanced,  a  charge  upon  the  share  of  the  wife 
in  the  estate,  and  provides  for  such  money  being  deducted 
from  her  share  in  case  of  non-payment ;  or  in  case  of 
the  distribution  of  the  estate  before  the  respective  days 
for  payment. 

After  a  perusal  of  the  documents  in  evidence,  and  the 
evidence  given  by  witnesses  at  the  trial  (all  the  evidence), 
I  am  entirely  unable  to  arrive  at  the  conclusion  that  the 
husband  was  the  principal  debtor,  or  that  the  money 
advanced  by  the  plaintiff  was  a  loan  to  him,  the  husband. 
I  think  that  what  is  shewn  is,  that  these  advances  were 
advances  made  by  the  plaintiff,  the  trustee  of  the  estate,  in 
which  the  wife  had, as  aforesaid, an  interest, to  the  wife  before 
the  period  or  time  of  distribution  ;  the  plaintiff,  the  trustee, 
taking  for  his  own  safety  the  documents  containing  these 
covenants,  that  is,  as  a  security  in  respect  of  his  own  acts 
in  making  the  too  early  advances  to  the  wife  ;  and  I  think 
we  have  no  concern  here  with  what  the  wife  may  have 
done  with  the  money  after  the  advances  were  made  to  her. 

I  am  of  the  opinion  that  the  husband  executed  the 
covenants  sued  on  as  a  surety  for  his  wife,  and  as  such 
surety  only. 

Stress  was  laid  upon  the  clause  appearing  in  each  of  the 
indentures,  whereby  it  was  stated  to  be  expressly  under- 
stood and  agreed  by  and  between  the  parties  that  none  of 
the  provisions  in  the  instrument  should  in  any  way  affect 
or  prejudice  the  ordinary  legal  rights  of  the  plaintiff  to 
recover  and  enforce  repayment  of  the  principal  moneys 
and  interest.  The  learned  trial  Judge  seems  also  to  have 
been  more  or  less  influenced  by  the  provisions  of  this 
clause. 
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Having  read  and  re-read  this  clause,  and  taking  it  in  its  Judgm^. 
setting,  I  am  of  the  opinion  that  it  cannot  have  the  effect  Fergusoa,  J. 
contended  for ;  and  that,  notwithstanding  its  existence,  the 
husband  is  liable  only  as  a  surety  for  his  wife.    Even  if 
the  clause  were  read  by  ifcself  and  given  its  widest  possible 
range  of  meaning,  the  conclusion  would,  I  think,  be  the 
same,  for  it  is  not,  as  I  think,  affecting  or  prejudicing 
ordinary  legal  rights  to  say  to  one  holding  a  document  on 
which  a  principal  and  a  surety  are  liable,  ''you  shall  recover 
against  them  as  principal  and  surety  and  not  otherwise." 
Then,  the  defendant,  the  husband,  being  liable  as  surety 
for  his  wife  only,  and  the  plaintiff  having  and  holding 
property  of  the  wife,  the  principal  debtor,  namely,  the 
share  of  the  estate  in  his  hands  belonsfinof  to  the  wife  at 
the  respective  dates  of  the  covenants  sued  on  as  security 
for  the  same  debt,  the  husband  being  called  upon  to  pay 
according  to  his  suretyship,  is  entitled  to  the  benefit,  so  far 
as  needful  to  reimburse  him,  and  so  far  as  the  same  may 
extend;  of  this  property  of  the  principal  debtor,  the  wife, 
so  in  the  plaintiff 's  hands ;  and,  I  think  that  there  should 
be  a  declaration  in  apt  words  to  this  effect ;  the  husband 
being,  as  I  think,  entitled  to  an  account  in  this  regard 
from  the  date  of  the  earlier  of  the  two  covenants  sued  on. 
The  defendant,  the  husband,  is  entitled  to  his  costs  of  this 
appeal. 

The  husband  has,  however,  another  right,  viz.,  to  be 
exonerated  by  the  principal,  his  wife,  as  mentioned  by  Mr. 
Justice  Willes,  in  Bechervaise  v.  Lewis,  L.  R.  7  C.  P.  372,  at 
p.  377  ;  and  should  it  turn  out  that  the  plaintiff  has  in  his 
hands  property  of  the  wife  sufficient  to  meet  the  claim 
sued  for,  the  judgment  should  be  for  the  defendant,  the 
husband,  with  all  costs. 

Robertson,  J. : — 

[The  learned  J udge,  after  setting  out  the  pleadings  and 
evidence,  proceeded :] 

The  conclusion  I  have  come  to  is,  that  the  advances 
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Judgment,  were  made  to  the  wife,  and  not  to  the  husband.  Every  doc- 
Robertson,  J.  ument  in  connection  with  the  case  proves  this  to  be  the  fact. 

The  husband  joined  in  the  covenant  as  surety,  and  the  several 
indentures  expressly  declare  that  the  party  of  the  first 
part  (Mrs.  Ellis)  desires  to  obtain  an  advance  out  of  the 
said  estate,  etc.,  and  the  repayment  of  the  said  several 
principal  sums  and  interest  is  expressly  charged  upon  the 
share  of  Mrs.  Ellis  in  the  said  estate,  and  she  doth  author- 
ize and  direct  the  party  of  the  third  part  (that  is  the  trus- 
tee), to  deduct  from  the  moneys  from  time  to  time  coming 
to  her  on  account  of  her  said  share,  whatever  portions  of 
the  said  principal  sum  and  interest  from  time  to  time 
remain  due  and  unpaid. 

It  also  appears  that  the  trustee  has  disregarded  this 
authority,  and  has  paid  over,  out  of  the  moneys  in  his 
hands  which  were  payable  out  of  the  estate  in  his  hands 
to  Mrs,  Ellis,  large  sums,  if  not  equal  to,  at  all  events, 
somewhat  under  the  amount,  and  besides  he  has  abundance 
in  his  hands  to  cover  the  whole  advances  with  interest. 

The  plaintiff,  however,  relies  on  the  joint  and  several 
covenant  of  husband  and  wife  to  repay  the  amount,  and 
the  expressed  agreement  in  each  of  the  said  indentures, 
that  none  of  the  provisions  in  the  instruments  shall  in 
anywise  affect  or  prejudice  the  ordinary  legal  rights  of 
the  party  of  the  third  part  (the  trustee)  to  recover  and 
enforce  repayment  of  the  said  principal  sums  and  interest. 

As  between  plaintiff  and  defendant,  Thomas  Danvers 
Ellis,  it  is  clear  to  my  mind  that  the  latter  is  a  mere  surety 
to  make  good  any  deficiency  there  might  be  in  case  the 
share  of  Mrs.  Ellis  in  the  hands  of  plaintiff  should  prova 
insufficient,  etc. ;  but  it  is  clear  beyond  peradventure  that 
the  contrary  is  the  fact ;  there  is  abundance  to  repay  bhe 
advance.  In  fact,  as  an  advance,  I  do  not  understand  that 
there  is  any  reason  why  the  amount  should  be  called  in. 
These  several  sums  of  $1,500  and  $1,000  are  chargeable 
to  Mrs.  Ellis,  against  her  share  in  the  said  estate,  and  to 
make  her  surety  now  pay  up  the  amount  to  be  paid  over 
again,  would  be  inequitable.    Suppose  the  plaintiff  had  in 
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disregard  of  the  conditions  set  out  in  the  indentures,  paid  Judgment, 
over  to  Mrs.  Ellis  all  the  money  in  his  hands,  which  she  Robertson,  J. 
would  be  entitled  to,  and  then  in  order  to  make  good  the 
amount  thus  paid  over  to  her,  that  the  other  beneficiaries 
might  be  paid  in  full,  the  plaintiff  called  upon  Mr.  Ellis  to 
pay  over,  where  would  the  justice  be  in  such  a  case  as 
that  ? 

I  am  dealing  with  this  case  exactly  as  the  documentary 
evidence  makes  it  out.  T  am  not  taking  into  account  the 
fact  whether  Mr.  Ellis  received  part  of  the  money  from 
his  wife  or  not ;  in  my  judgment  that  is  not  the  question 
here.  The  advances  were  made  to  Mrs.  Ellis,  and  she  dis- 
posed of  the  money  as  she  thought  fit ;  the  plaintiff  has 
nothing  to  do  with  that,  but  he  has  a  right,  when  he  is 
dealing  with  a  surety,  as  Mr.  Ellis  clearly  was,  to  take  care 
that  he  does  not  prejudice  the  position  of  that  surety. 
After  all,  where  is  the  harm  ?  The  plaintiff  is  perfectly 
safe  ;  he  has  only  to  charge  these  advances  in  terms  ex- 
pressed in  the  indentures  to  Mrs.  Ellis ;  the  funds  are  her 
own,  and  the  plaintiff  is  fully  indemnified.  I  can  see  no 
reason  for  bringing  this  action  at  all,  unless  it  was  to  serve 
the  wife  against  the  husband,  but  that  is  repudiated  by 
the  plaintiff. 

It  appears  to  me  the  surety  has  a  right  to  call  upon  the 
plaintiff  and  the  principal  debtor,  Mrs.  Ellis,  to  settle 
accounts  between  themselves,  before  he  is  called  upon  to 
pay.  He  has  an  equitable  defence  ;  he  may  plead  a  special 
plea  of  set-off  due  from  the  plaintiff  to  Mrs.  Ellis,  arising 
out  of  this  transaction  ;  and  he  can  insist  upon  those 
accounts  being  adjusted  between  them  before  he  is  called 
upon  to  pay. 

In  Bechervaise  v.  Leivis,  L.  R.  7  C.  P.  372,  at  p.  377, 
Willes,  J.,  says  :  "  In  substance,  the  plea  is  a  special  plea  by 
a  surety,  of  a  set-off  by  the  principal,  arising  out  of  the 
same  transaction  out  of  which  the  liability  of  the  surety 
on  the  note  arose.  A  surety  has  a  right,  as  against  the 
creditor,  when  he  has  paid  the  debt,  to  have  for  reimburse- 
ment the  benefit  of  all  securities  which  the  creditor  holds 
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Judgment,  against  the  principal.  This  alone  would  not  help  the 
Eobeitson,  J.  defendant  here,  because  he  has  not,  nor  has  the  principal, 
actually  paid  the  creditor,  and  in  our  law  set-ofF  is  not 
regarded  as  an  extinction  of  the  debt  between  the  parties. 
The  surety,  however,  has  another  right,  viz.,  that  as  soon  as 
his  obligation  to  pay  has  become  absolute,  he  has  a  right  in 
equity  to  be  exonerated  by  his  principal.  Thus  we  have 
a  creditor  who  is  equally  liable  to  the  principal  as  the 
principal  to  him,  and  against  whom  the  principal  has  a 
good  defence  in  law  and  equity,  and  a  surety  who  is 
entitled  in  equity  to  call  upon  the  principal  to  exon- 
erate him.  In  this  state  of  things,  we  are  bound  to 
conclude  that  the  surety  has  a  defence  in  equity  against 
the  creditor;  and  we  are  justified  in  doing  so  by  the 
authority  of  the  civil  law,  *  *  to  be  found  in  Dig.  Lib. 
xvi.  tit.  11,  section  4." 

I  also  refer  to  The  Queen  v.  Whitehead,  1  Ex.  C.  K,. 
134,  at  p.  142. 

Here  the  claim  of  the  plaintiff  against  Mrs.  Ellis  upon 
the  agreements  in  question,  which  create  a  charge  upon 
her  share  of  the  estate  of  Thomas  Bell,  and  which  agree- 
ments are  made  for  repayment  by  her  of  moneys  loaned  to 
her  out  of  that  estate,  and  the  claim  of  Mrs.  Ellis  against 
the  plaintiff'  for  her  share  so  charged,  are  connected 
accounts,  debit  and  credit,  which  are  the  subject  of  set-off 
without  reference  to  the  statutes  of  set-off". 

Mr.  Marsh,  in  his  argument,  puts  the  case  in  this  way  ; 
and  the  conclusion  he  comes  to,  I  agree  with,  viz.  :  Suppo- 
sing the  defendant  Mrs.  Ellis  as  a  cestui  que  trust  had 
brought  her  action  in  a  court  of  equity  against  this  plain- 
tiff* as  trustee,  to  compel  him  to  account  to  her  and  pay 
over  to  her  the  amount  of  her  share  in  his  hands  as  ascer- 
tained by  such  account  taking  ;  could  the  plaintiff  Lee  on 
the  taking  of  this  account  set  off'  as  against  Mrs.  Ellis  the 
moneys  which  the  plaintiff  Lee  had  advanced  to  her  on 
the  security  of  that  share  ? 

There  can  be  no  doubt  that  he  would  be  entitled  to  such 
set-off,  and  the  right  of  set-off  as  between  the  parties  must 
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be  mutual,  and  the  same  connection  between  the  accounts  Judgment, 
which  would  enable  him  to  set-off  as  against  her,  mustEobertson,  J. 
enable  hev  to  set-off  as  against  him. 

See  also  Snell's  Equity,"  iOth  ed.,  p.  620  :  "  Courts  of 
Equity,  independently  of  the  statutes  of  set-off,  and  by 
virtue  of  their  general  jurisdiction,  granted  relief  in  all 
cases  of  mutual  and  independent  debts  where  there  was 
merely  a  mibtual  credit ;  that  is  to  say,  in  all  cases  where 
there  was  an  existing  debt  due  to  one  party  and  a  credit  by 
the  other  part}^  founded  on  and  trusting  to  such  debt  as  the 
means  of  discharging  it.  *  *  As  to  equitable  debts,  or 
a  legal  debt  on  the  one  side,  and  an  equitable  debt  on  the 
other,  there  was  great  reason  to  believe  that  whenever 
there  was  a  mutual  credit  between  the  parties  touching- 
such  debts,  a  set-off  was  upon  that  ground  alone  maintain- 
able in  equity." 

On  the  whole  case,  I  am  of  opinion,  with  great  respect, 
that  the  judgment  of  the  learned  Chancellor  should,  at 
'  least,  be  varied  in  order  that  an  account  may  be  taken  as 
to  the  interest  or  share  of  Mrs.  Ellis  in  the  estate  of  the 
s  late  Thomas  Bell  in  the  hands  of  the  plaintiff  as  trustee, 

etc.  And  in  case  it  should  be  found  that  there  was  at 
the  time  the  several  sums  of  $1,500  and  $1,000,  respect- 
ively, became  due,  or  is  in  the  hands  of  the  trustee  at  any 
time  since  the  dates  of  the  loans,  a  sum  sufficient  belong- 
ing to  Mrs.  ElJis,  to  meet  the  advances  of  $1,500  and 
$1,000,  then  that  this  action  should  be  dismissed  as  against 
the  defendant  Thomas  Dan  vers  Ellis  with  costs ;  and  that 
there  should  be  no  reference  to  the  Master  to  take  the 
accounts  between  the  defendants  Thomas  D.  Ellis  and 
Clara  Victoria  Fanny  Ellis. 

G.  F.  H. 
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Clarke  v.  Reid. 

Landlord  and  Tenant — Aswjument  for  Creditors — Landlord' Preferen- 
tial Lien — 58  Vict.  ch.  26,  sec.  3,  sub-sees.  4  cmd  5  (0. ). 

Under  58  Viot.  cli.  26,  sec.  3,  sub-sees.  4  and  5(0.),  the  preferential  lien  for 
rent  extends  not  only  to  a  year's  rent  prior  to  the  assignment  for  credi- 
tors, but  also  to  three  months'  rent  thereafter,  whether  the  assignee 
retains  possession  or  not ;  and  in  case  the  assignee  elects  to  retain  posses- 
sion, the  lien  extends  for  such  further  period,  over  the  three  months,  as 
the  possession  lasts. 

Statement.      This  was  an  action  claiming  an  injunction  to  restrain 
proceedings  under  a  landlord's  warrant. 

John  Stevenson  was  a  tenant  of  the  defendant  Jane 
Reid,  for  a  term  of  years  under  a  lease  which  had  expired, 
but  the  tenant  continued  on  on  the  same  terms  as  before. 
On  the  1st  of  January,  1896,  there  were  two  years'  rent 
in  arrear,  amounting  to  $1,200,  the  rent  under  the  terms 
of  the  lease  being  payable  monthly.  About  the  23rd  of 
January,  a  distress  warrant  was  placed  in  the  bailiff's 
hands  and  a  seizure  made,  but  the  bailiff  continued  in  pos- 
session pending  negotiations  for  settlement,  and  the  good& 
were  not  advertised.  The  settlement  fell  through,  and 
Stevenson  made  an  assignment  to  the  plaintiff  Clarke  on 
the  31st  of  January,  which  was  not  assented  to  by  any  of 
the  creditors  until  the  following  day,  and  it  did  not  appear 
whether  those  who  assented  constituted  a  majority  of  the 
whole  body  of  creditors.  No  tender  of  rent  was  made 
after  the  assignment.  After  the  assignment,  the  assignee 
sent  to  the  defendant  through  her  solicitor,  a  cheque  for 
one  year's  rent,  which  the  defendant  refused  to  accept,  but 
notified  the  plaintiff  before  the  issue  of  the  writ  thatshe 
would  accept  the  year's  rent  due  previous  to  the  assignment 
and  the  three  months'  rent  thereafter,  together  with  the 
bailiff's  fees  and  expenses.  The  assignee  then  commenced 
this  action. 

The  motion  for  the  injunction  came  on  before  the  Chan- 
cellor on  the  4th  of  February,  1896,  at  the  Weekly  Court 


XXVII.] 


CLARKE  V.  REID. 


619 


at  London,  when  by  consent  it  was  turned  into  a  motion  Statement, 
for  judgment. 

W.  J.  Clarke,  for  the  plaintiff. 

if.  D.  Frasev,  for  the  defendant. 

February  7th,  1896.    Boyd,  C.  :— 

Two  years'  rent  being  in  arrear,  amounting  to  $1,200, 
the  defendant  had  the  right  to  distrain  therefor  upon  the 
goods  of  the  tenant  Stevenson.  After  distress  he  made 
an  assignment  for  creditors,  and  thereupon  the  questions 
arise  between  the  landlord  and  the  assignee,  under  58  Vict, 
ch.  26,  sec.  3,  sub-sees.  4  and  5  (O.). 

The  assignment  in  this  case  is  not  satisfactorily  proved. 
It  is  not  made  to  the  sheriff  but  to  a  private  assignee,  and 
there  is  no  evidence  that  the  creditors  who  sign  in  token 
of  their  assent  are  a  majority,  so  as  to  bind  the  whole  body 
of  creditors.  But  assuming  that  a  majority  do  sign,  the 
instrument,  though  it  bears  date  olst  Januar}^  1896, 
would  not  be  legally  operative  till  it  was  assented  to  by 
the  creditors  so  as  to  affect  the  distress  previously  made. 
The  creditors  did  not  sign  till  the  1st  of  February,  and  no 
tender  was  made  after  that. 

The  prior  tender  of  $600,  assuming  it  to  be  made  with 
sufficient  formality,  was  not  one  which  the  landlord  was\ 
bound  to  accept.  By  the  terms  of  the  statute  the  prefer- 
ential lien  is  restricted  to  one  year's  rent,  but  he  is  also 
entitled  to  rent  for  the  three  months  followino-  the  assig^n- 
ment,  whether  the  possession  is  kept  by  the  assignee  that 
long  or  not.  The  expenses  of  the  seizure  were  also  pro-  j 
perly  payable  before  the  landlord  could  be  called  on  to 
withdraw  his  bailiff. 

I  do  not  read  sub-section  5  enabling  the  assio^neeto  hold 
for  the  remainder  of  the  term  as  detractino-  from  the 
express  declaration  of  the  prior  sub-section  that  the  pre- 
ferential lien  shall  cover  thi'ee  months'  rent  after  the 
assignment.  This  preferential  lien  may  extend  for  longer, 
because,  as  the  statute  says,  it  may  hold  "  so  long  as  the 
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Judgment,  assignee  shall  retain  possession,"  (sub-section  4),  i.e.,  so  long 
Boyd,  C.    after  the  three  months  as  he  shall  retain,  upon  making  the 
election,  so  to  do  under  sub-sec.  5. 

The  writ  of  summons  issued  on  1st  February,  but  before 
service,  the  defendant  had  informed  the  plaintiff  what  he 
would  accept  (on  the  footing  of  there  being  an  assignment), 
in  the  letter  of  that  date,  viz.,  the  year's  rent,  plus  the  three 
months'  rent,  plus  the  bailiff's  fees  and  expenses.  This  was, 
I  think,  the  accurate  measure  of  the  terms  in  which  the 
landlord  should  be  required  to  withdraw  from  a  seizure 
legally  made.  There  was,  therefore,  no  reason  for  the 
action  so  far  as  it  claims  an  injunction. 

I  observe  that  the  notice  of  motion  is  dated,  and  was 
served  on  the  31st  January  (before  writ  issued),  and  it  is 
founded  on  affidavits,  of  which  all  but  one  are  sworn  on 
the  ord  February,  the  exceptional  one  is  sworn  on  the 
1st  February.  This  is  a  very  irregular  way  of  launching 
motions,  and  it  is  only  now  important  as  shewing  that 
needless  expense  was  incurred  after  the  defendant  had 
defined  his  position — a  position  which  entitles  him  to  costs 
as  against  the  plaintiff. 

The  main  matters  were  all  determined  at  the  hearing, 
except  as  to  costs  :  $600  for  the  year's  rent,  $150  for  the 
three  months'  rent,  and  the  usual  bailiff's  fees,  etc.,  on  the 
whole  levy  for  $1,200,  down  to  the  assignment,  and  after 
that  fees  on  the  lesser  sum  to  be  allowed  the  landlord,  and 
also  his  costs  of  defence  to  be  paid  by  the  plaintiff. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Leitch  V.  Molson's  Bank.* 

Executors  and  Administrators — Distribution  Pari  Passu — Action  by  Ad- 
ministratrix to  Eecover  Excess — Locus  Standi — R.  S.  0.  ch.  110,  sec.  36. 

An  administratrix,  having  given  the  statutory  notice  for  creditors,  after 
expiry  of  the  time  therein  mentioned,  paid  money  on  a  claim,  and  after- 
wards, new  claims  being  raised  against  the  estate,  sought  to  recover  a 
portion  of  the  money  back  as  on  an  overpayment  : — 

Held,  that  she  had  no  locus  standi  to  maintain  the  action. 

This  was  an  action  brought  by  the  administratrix  of  Statement, 
the  estate  of  one  D.  C.  Leitch's  against  the  Molson's  Bank, 
to  recover  a  sum  of  money  paid  by  her  to  the  defendants 
under  the  circumstances  fully  set  out  in  the  judgment  of 
MacMahon,  J.,  before  whom  the  action  was  tried  at  St. 
Thomas,  on  March  17th,  1896,  and  who,  on  March  26th, 
1896,  delivered  judgment  as  follows  : — 

MacMahon,  J.  :— 

D.  C.  Leitch  was  one  of  the  guarantors  for  the  payment 
of  any  indebtedness  due  by  his  brother  A.  J.  Leitch  to  the 
Molsons  bank.  In  1891,  A.  J.  Leitch  was  owing  the  bank 
about  $1,200,  and  the  manager  of  the  bank  was  pressing 
for  a  settlement,  and  threatening  suit  unless  the  account 
was  paid  or  security  given.  When  A.  J.  Leitch  received 
that  notification  from  the  manager,  he  communicated  it  to 
his  brother  D.  C.  Leitch,  explaining  the  position,  and  D,  C. 
Leitch  becoming  alarmed  at  the  prospect  of  being  sued,  it 
was  then  considered  what  was  to  be  done  to  avoid  what 
it  was  deemed  by  both  would  be  a  calamity — a  suit  against 
them — and  A.  J.  Leitch  suggested  that  D.  C.  Leitch  should 
purchase  the  stock  of  groceries  he  (A.  J.  Leitch)  then  owned 
for  which  D.  C.  Leitch  was  to  give  his  notes  payable  in 

*  This  action  was  tried  in  conjunction  with  an  action  by  tlie  same 
plaintiff  against  one  Armstrong,  to  recover  back  mone}'  paid  by  her,  as 
administratrix,  to  him  as  an  execution  creditor  to  D.  C.  Leitch's  estate, 
but  it  is  not  necessary  to  report  the  facts  of  that  case. 
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Judgment,    monthly  payments  of  Si 00  each,  which  as  paid,  were  to 
MacMaiion,  he  applied  towards  reducing  the  indebtedness  of  A.  J.  Leitch 
^-        to  the  bank,  and  which  would  at  the  same  time  relieve  D. 

C.  Leitch  from  his  obligation  on  the  guarantee.  After  the 
sale  was  completed,  and  the  stock  taken  possession  of  by 

D.  C.  Leitch,  A.  J.  Leitch  communicated  with  the  man- 
aorer  of  the  bank  and  offered  him  ten  of  the  notes  taken 
from  D.  C.  Leitch  for  the  stock  as  security  for  his 
indebtedness  to  the  bank.  There  was  an  objection  to 
accepting  the  notes  on  the  ground  that  the  bank  already 
had  D.  C.  Leitch's  guarantee  as  well  as  the  guarantee  of 
another  brother,  M.  C.  Leitch,  and  the  manager  was  urg- 
ing for  a  considerable  payment  in  money.  A.  J.  Leitch  then 
came  to  St.  Thomas  bringing  the  notes  or  some  of  them 
with  him,  and  it  was  arranged  between  himself  and  the 
manager  of  the  bank,  that  these  notes  should  be  left  with 
the  bank  as  collateral  security  for  A.  J.  Leitch's  indebted- 
ness ;  and  they  were  so  left,  being  .entered  up  in  a  book 
called  the  "  Collection  Register,"  as  the  notes  of  D.  C.  Leitch 
collateral  to  the  indebtedness  of  A.  J.  Leitch. 

The  evide-nce  discloses  that  the  moneys  paid  to  the 
bank,  were  paid  out  of  the  proceeds  of  the  stock  of 
goods, — D.  C.  Leitch  having  shortly  after  the  stock  came 
into  his  possession,  disposed  of  it  to  one  McDougall,  receiv- 
ing as  a  cash  payment  the  sum  of  $500.  The  whole  of 
the  moneys  paid  into  the  bank  with  the  exception  of  SlOO, 
were  received  by  the  plaintiff  as  administratrix  of  D.  C. 
Leitch's  estate,  from  McDougall  as  part  of  the  purchase 
money  of  that  stock  of  goods,  and  the  mone}^  was  applied 
(although,  as  T  shall  presently  point  out,  there  was  no 
express  trust  created),  in  accordance  with  the  agreement 
entered  into  between  A.  J.  and  D.  C.  Leitch,  by  which 
A.  J.  Leitch  w^as  to  be  relieved  from  his  liability  to  the 
bank. 

Ifind  that  on  the  loth  of  December,  1891,  on  which  date 
the  time  expired  according  to  the  notice  duly  published 
for  filing  claims  against  D.  C.  Leitch's  estate, — the  ad- 
ministratrix from  the  claims  then  filed,  properly  assumed 
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that  the  assets  of  the  estate  were  ample  to  pay  every  Judgment, 
creditor,  and  she  was  not  made  aware  of  the  exact  condi-  MacMahon, 
tion  of  the  estate  till  about  Christmas,  when  she  was  ^• 
informed  that  her  brother-in-law,  A.  J.  Leitch,  had  a  claim 
of  nearly  $4,000  against  her  husband's  estate,  and  shortly 
after  that  she  became  aware  of  the  e^^istence  of  the  Pen- 
hale  claim  for  about  $1,800,  when  it  became  appare^nt  that 
the  estate  was  insolvent. 

The  bank  is  in  the  same  and  in  no  better  position  than 
a  man  who  having  the  notes  of  his  principal  debtor, 
received  these  notes  as  collateral  security  for  his  debt,  and 
carried  his  securities  about  with  him  in  his  pocket-book. 
As  the  collateral  notes  mature,  the  administratrix  of  the 
estate  of  the  maker  pays  them  and  they  are  delivered  to 
her,  and  as  each  collateral  note  is  paid,  the  amount  is 
indorsed  on  the  note  of  the  principal  debtor.  There  could 
be  no  recovery  back  of  any  of  the  sums  so  paid.  Such 
pa3nnents  would  have  been  made  on  account  of  the  princi- 
pal debt  for  which  the  collaterals  were  held,  and  were  as 
each  payment  was  made  and  indorsed  on  the  note  of  the 
principal  debtor,  a  payment  and  discharge  pro  tanto  of  his 
indebtedness. 

The  claim  of  the  bank  against  the  principal  debtor  being 
satisfied  by  such  payments,  A.  J.  Leitch  was  released  from 
his  liability,  the  bank  could  not  sue  him,  and  it  would  be 
a  fraud  upon  the  bank  if  this  plaintiff  could  recover  back 
the  moneys  paid  under  the  circumstances  stated,  and  when 
the  principal  debtor  A.  J.  Leitch  had  become  insolvent. 

But  apart  from  any  of  the  considerations  to  which  I 
have  adverted,  the  plaintiff  cannot  recover  in  this  action. 
As  to  the  first  $800,  that  was  properly  paid  to  the  bank, 
as  up  to  December  15th,  when  according  to  the  notice, 
the  Lime  for  filing  claims  had  expired,  the  administratrix 
was  under  the  statute  protected  in  the  payment  of  this 
sum.  But  if  the  bank  has  been  improperly  paid  more 
than  its  pio  I'ata  share,  the  plaintiff  cannot  as  administra- 
tor succeed  in  an  action  to  recover  the  excess  so  paid.  That 
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Judgment,  right  is  by  the  R.  S.  0.  ch.  110,  sec.  36,  reserved  to  a  cred- 
MacMahon,  itor  or  claimant :  Ghamherlen  v.  Clark  et  al.,  1  O.  R.  135, 
J-        and  9  A.  R.  273.    See  also  the  notes  to  Jevvis  v.  Wolfer- 
stans,  Ruling  Cases,  vol.  2,  p.  171. 

As  to  the  $200  paid  by  the  plaintiff  after  she  became 
aware  of  the  insufficiency  of  the  assets,  in  the  same  note 
to  the  Ruling  Cases,  it  is  said  :  "  The  executor  or  adminis- 
trator is  not  entitled  to  have  refunded  to  him  an  amount 
expended  in.  paying  a  debt  of  which  he  had  notice  when 
the  assets  were  distributed  :  Goodman  v.  Sayers,  2  J.  & 
W.  249,  at  p.  263  ;  Whittaker  v.  Kershaiu,  45  Ch.  D. 
321." 

Mr.  Robertson,  for  the  defendants,  argued  that  the 
money  which  came  to  the  hands  of  the  administratrix 
from  McDougall,  was  impressed  with  a  trust  in  favour  of 
A.  J.  Leitch.  That  could  not  be.  D.  C.  Leitch  was  the 
absolute  purchaser  of  the  stock  and  gave  his  notes  there- 
for, which  afterwards  passed  out  of  the  hands  of  the 
vendor  to  the  bank  as  collateral  security  for  A.  J.  Leitch's 
indebtedness.  The  authorities  furnished  me  by  Mr.  Robert- 
son, therefore,  do  not  apply  to  this  case.  The  administratrix^ 
however,  if  she  did  not  regard  the  moneys  received  from 
McDougall  as  impressed  with  any  trust,  apparently  regar- 
ded it  as  a  moral  obligation  to  carry  out  the  arrangement 
entered  into  between  her  husband  and  A.  J.  Leitch,  and 
pay  such  moneys  to  the  bank.  And  that  this  is  the  way 
she  regarded  it,  is  apparent  from  her  having  omitted  this 
claim  from  the  schedule  of  assets  of  her  husband's  estate 
when  applying  for  administration. 

When  the  estate  of  D.  C.  Leitch  reached  the  Master's 
Office,  after  an  administration  order  was  obtained,  it  was 
found  the  estate  was  insolvent  at  the  time  of  Leitch's 
death. 

It  is  not  necessary  that  I  should  consider  the  other  ques- 
tions urged  upon  me,  as  according  to  my  view,  the  plaintiff, 
for  the  reasons  stated,  cannot  succeed,  and  the  action  must 
be  dismissed  with  costs. 
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The  plaintiiF  moved  before  the  Divisional  Court  by  way  Argument, 
of  appeal  from  the  above  judgment  and  the  motion  was 
argued  on  May  22nd,  1896,  before  Boyd,  C,  and  Ferguson, 
and  EoBERTSON,  J  J.* 

J.  A.  Robinson,  for  the  plaintiff.  The  surety  was  not 
released,  because  it  was  not  a  valid  payment.  Payments 
made  in  this  way  under  a  mistake,  do  not  discharge  the 
surety  :  Petty  v.  Cooke,  L.  R.  6  Q.  B.  790.  Moreover,  the 
plaintiff  owed  no  duty  to  the  Molsons  Bank  to  discover 
the  mistake  and  to  bring  it  to  their  notice :  Biirrant  v. 
Ecclesiastical  Commissioners,  6  Q.  B.  D.  234 ;  Clerk 
V.  Echroycl,  12  A.  E,.  425.  The  right  of  a  creditor  to  recover 
from  a  creditor  who  has  been  over  paid,  was  established  by 
Chamherlen  v.  Clark,  1  0.  R.  135,  9  A.  R.  273.  In  Taylor 
V.  Brodie,  21  Gr.  607;  referred  to  in  Chamherlen  v.  Clark, 
Blake,  V.-C,  held  that  the  Master,  in  administration,  could 
recover  back  money  overpaid,  and  apply  it  in  course  of 
administration.  See  also  Jervis  v.  Wolferstan,  L.  R.  18 
Eq.  18. 

/.  S.  Robertson,  for  the  Molsons  Bank.  If  the  plaintiff 
has  any  ground  of  action,  it  is  against  A.  J.  Leitch,  the 
principal  debtor,  who  got  the  benefit  of  the  money.  The 
bank  was  merely  custodian  of  the  notes  given  by  D.  C. 
Leitch  to  A.  J.  Leitch.  The  money  paid  was  the  proceeds 
of  the  sale  of  A.  J.  Le itch's  stock  of  goods,  to  sell  which 
D.  C.  Leitch  was  really  the  agent  of  A.  J.  Leitch.  It  was 
not  the  estate's  money  in  any  way,  and  the  plaintiff  never 
treated  it  as  such.  Moreover,  if  the  plaintiff  succeeds, 
she  succeeds  in  getting  the  money  from  the  bank  to  pay 
A.  J.  Leitch,  who  has  already  appropriated  it  to  pay 
the  bank's  claim  by  depositing  the  notes  with  the  bank. 
The  relief  sought  is  equitable,  and  the  plaintiff  must  do 
equit}^,  and  place  us  back  in  our  old  position :  Ridgivay 
V.  Newstead,  30  L.  J.  Ch.  889  ;  Blake  v.  Gale,  32  Ch.  I). 
571 ;  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221  ; 
Erlanger  v.  The  New  Sombrero  Phosphate  Co.,  3  App.  Cas. 

*A  similar  motion  was  argued  at  the  same  time  iu  Leitch  v.  Armstrong. 
80 — VOL.  XXVII.  O.R. 
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Argument.  1218,  at  p.  1279.  There  seems  to  be  no  case  holding  the 
administrator  can  recover  back  :  Whittaker  v.  Kershaw, 
45  Ch.  D.  281. 

Robinson,  in  reply.  The  money  that  is  being  collected 
is  not  going  back  to  A.  J.  Leitch  at  all.  An  executor  has 
the  right  to  recover  back  over  payments,  and  the  policy  of 
the  law  is  to  encourage  an  executor  to  administer  the 
estate. 

June  24th,  1896.    Boyd,  C.  :— 

The  judgment  in  these  cases  is  right  in  many  aspects. 
The  widow  having  duly  advertised  for  creditors  under  the 
statute,  was  justified  in  making  payments  as  on  a  solvent 
estate.  There  w^as  no  mistake  at  this  point ;  the  claims 
which  afterwards  came  in,  did  not  invalidate  the  prior 
action ;  the  estate  was  discharged  though  the  creditors 
coming  in  after  the  statutory  period,  may  have  the  right 
to  follow  the  payment  to  these  defendants  if  so  advised. 
Again,  the  fair  tenour  of  the  evidence  is,  that  the  payments 
were  made  to  the  bank  in  recognition  of  the  arrangement 
between  the  testator  and  his  brother  that  the  moneys 
derived  from  the  sale  of  the  goods,  should  be  applied  to 
pay  the  bank's  claim  and  exonerate  A.  J.  Leitch.  Now  be 
it  noted  that  it  is  the  claim  of  A.  J.  Leitch  brought  in 
after  the  statutory  period  which  is  used  to  make  the  estate 
insolvent.  And  it  would  be  most  inequitable  to  use  this 
leverage  to  recall  a  payment  which  was  made  in  pursuance 
of  the  arrangement  by  which  A.  J.  Leitch  turned  over  the 
goods  to  the  testator  to  be  sold  and  applied  for  his  (A.  J. 
Leitch's)  benefit. 

Ferguson,  J. : — 

These  are  appeals  from  the  judgments  of  my  brother 
MacMahon.  The  appeals  were  argued  together,  though 
there  were  some  differences  in  the  cases. 

I  have  perused  the  evidence  and  followed  out  the 
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contentions  of  counsel  and  examined  all  the  authorities  Judgment, 
referred  to  by  them  respectively,  without  being  able  to  Ferguson,  J. 
discover  any  reason  sufficient  to  disturb  the  conclusions 
arrived  at  by  the  learned  trial  Judge  ;  and  I  fully  agree 
in  the  conclusion  of  the  Chancellor  in  respect  of  these 
appeals,  namely  :  that  they  and  each  of  them  should  be 
dismissed  with  costs. 

This  is  in  entire  accord  with  the  opinion  T  had  at  the 
close  of  the  arguments. 

Robertson,  J.,  concurred. 

A.  H.  F.  L. 


McCULLOUGH  V.  NeWLOVE. 

Interest —  Work  and  Services—  Reference — 58  Vict.  ch.  IS,  sec.  118  ( 0.  ). 

On  a  reference  in  an  action  in  which  money  is  claimed  for  work  and  ser- 
vices agreed  to  be  paid  for  at  a  fixed  rate,  the  referee  may  under  58 
Vict.  ch.  12,  sec.  llS  (0.),  allow  interest  on  the  amounts  claimed  from 
the  times  they  became  payable. 

This  was  an  appeal  from  the  report  of  an  official  Statement, 
referee,  to  whom  an  action  brought  by  the  plaintiff  against 
the  defendant  personally  as  well  as  executor  of  Robert 
Weston  Newlove,  had  been  referred. 

The  plaintiff  was  hired  as  a  servant  over  thirty  years 
before  the  commencement  of  the  action  by  one  Hannah 
Newlove,  who  with  her  three  sons  were  joint  devisees 
under  her  husband's  will  of  his  real  and  personal  estate, 
and  continued  as  a  hired  servant  down  to  April,  1895,  as 
set  out  in  the  judgment. 

The  referee  found  that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  personally,  the  sum  of  $7.50, 
moneys  which  the  defendant  had  taken  belonging  to  the 
plaintiff;  and  as  executor  of  Robert  Newlove,  deceased,  the 
sura  of  $5  per  month  for  wages,  from  the  1st  December, 
1877,  to  the  17th  day  of  April,  1895  ;  but  that  she  had  been 
paid  on  account  of  said  wages,  certain  sums  amounting  to 
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Statement.   jjj;30  per  annum  ;  leaving  a  balance  due  her  of  $518.75  ; 

and  that  she  was  entitled  to  interest  on  the  balance  due 
her  at  the  end  of  each  year  to  the  date  of  his  report,  with 
interest  also  on  the  sum  of  $7.50,  making  the  sum  due  for 
interest  $289.75,  and  the  total  amount  due  her  $816. 

From  this  report,  the  defendant  appealed  on  the  ground, 
amongst  other.'^',  that  no  interest  should  have  been  allowed. 

On  April  30th,  1896,  S.  H.  Blake,  Q.  C,  and  W.  H.  Blake, 
supported  the  appeal.  No  interest  should  have  been 
allowed:  58  Vict.  ch.  12,  sees.  118-120  (0.);  Re  Ross, 
29  Gr.  385,  388-390  ;  Turner  v.  Burkinshaw,  L.  K.  2  Ch. 
488-492  :  Inglis  v.  Wellington  Hotel  Co.,  29  C.  P.  387,  393  ; 
Davis  V.  OoHon,  16  N.  Y.  (Ct.  App.)  255. 

Watson,  Q.  C,  contra.  The  matters  are  entirely  ques- 
tions of  fact.  There  might  be  a  question  arising  under 
the  Statute  of  Limitations,  but  this  is  really  a  question  of 
fact  also,  and  was  found  by  the  referee  against  the  defen- 
dant. The  evidence  discloses  that  the  plaintiff  was  in  the 
employment  of  the  defendant  in  the  capacity  of  a  hired 
woman,  and  that  she  was  entitled  to  the  wages  claimed  by 
her.  This  was  a  matter  of  fact  for  the  referee  on  the 
evidence,  and  he  has  found  for  the  plaintiff.  The  Statute 
of  Limitations  does  not  apply.  The  evidence  shews  that 
the  payments  were  made  on  account  of  the  indebtedness, 
and  this  is  sufficient  to  prevent  the  statute  from  running. 
The  referee  stood  in  the  same  position  as  a  jury,  who 
could  properly  have  allowed  interest.  He  heard  the  evi- 
dence and  had  the  benefit  of  seeing  the  parties  and  wit- 
nesses, and  there  is  evidence  to  support  his  findings,  and 
therefore  they  should  not  be  interfered  with  :  Colonial 
Securities  Trust  Go.  (Ld.)  v.  Massey,  [1896]  1  Q.  B.  38. 

May  18th,  1896.    Armour,  C.  J.  :— 

[After  setting  out  the  facts  and  findings  of  the  referee :] 
It  being  found  that  there  was  an  agreement  made  by 
the  devisee  Hannah  with  the  plaintiff  that  the  plaintiff 
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and  that  she  continued  to  be,  after  the  death  of  the  devisee  Judgment. 

Hannah,  the  servant  of  the  devisees,  Robert  Wesley  and  Armour,  O.J. 

James  Harvey,  on  the  same  terms ;  and  after  the  death  of 

the  devisee  Robert  Wesley,  the  servant  of  the  devisee 

J ames  Harvey,  on  the  same  terms,  I  think  that  the  referee 

properly  found  that  the  moneys  from  time  to  time  paid  to 

the  plaintiff,  were  part  payments  sufficient  to  take  the  case 

out  of  the  Statute  of  Limitations,  for  I  think  that  these 

payments  from  time  to  time  made,  were  made  on  account 

of  a  debt ;  that  they  were  made  on  account  of  the  debt 

for  which  this  action  was  brought,  and  that  they  were 

made  as  part  payments  of  a  greater  debt :   Tippets  v. 

Heane,  1  Or.  M.  &  R.  252  ;  Evans  v.  Davies,  4  A.  &  E.  840  ; 

Burn  V.  BouUon,  2  C.  B.  476. 

The  question  next  arises  whether  the  referee  was  wrong 
in  allowing  interest,  and  this  depends  upon  the  question 
whether  a  jury  might  have  allowed  interest  under  the  like 
circumstances. 

By  the  Imperial  Act,  3  &  4  Will.  IV.  ch.  42,  sec.  28,  it 
is  provided,  "  that  upon  all  debts  or  sums  certain,  payable 
at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any 
issue  or  on  any  inquisition  of  damages  may,  if  they  shall 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceed- 
ing the  current  rate  of  interest  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums 
be  payable  by  virtue  of  some  written  instrument  at  a 
certain  time,  or  if  payable  otherwise  then  from  the  time 
when  demand  of  payment  shall  have  been  made  in 
writing,  so  as  such  demand  shall  give  notice  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  such  demand 
until  the  time  of  payment ;  provided  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now  payable  by  law." 

By  the  Act  of  the  Parliament  of  Upper  Canada,  7  Will. 
IV.  ch.  3,  sec.  20,  it  is  provided,  "  that  upon  all  debts  or 
sums  certain,  payable  at  a  certain  time  or  otherwise,  the 
jury  on  the  trial  of  any  issue  or  on  any  assessment  of 
damages  may,  if  they  shall  think  fit,  allow  interest  to  the 
<;reditor  from  the  time  when  such  debts  or  sums  certain 
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Judgment,  were  payable,  if  such  debts  or  sums  be  payable  by  virtue 
Armour,  C.J.  of  some  written  instrument  at  a  certain  time,  or  if  pay- 
able otherwise  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  time  of  payment ; 
provided  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  law,  or  in  which  it  has  been  usual  for 
a  jury  to  allow  interest." 

This  last  enactment  differs  from  the  prior  enactment  in 
providing  that  interest  shall  be  payable  in  all  cases  in 
which  it  has  been  usual  for  a  jury  to  allow  interest ;  and 
this  provision  has  been  carried  down  by  succeeding  legis- 
lation to  the  Act  58  Vict.  eh.  12,  sec.  118,  which  provides 
that  "  interest  shall  be  payable  in  all  cases  in  which  it  is 
now  payable  by  law  or  in  which  it  has  been  usual  for  a 
jury  to  allow  it." 

The  case  law  in  England  on  the  subject  of  interest  has 
no  bearins:,  therefore,  on  this  provision  that  interest  shall  be 
payable  in  all  cases  in  which  it  has  been  usual  for  a  jury  to 
allow  it,  and  there  is  no  case  in  this  country  of  which  I  am 
aware  in  which  this  provision  has  been  discussed,  except 
the  recent  case  of  McGullough  v.  Clemo%v,  26  O.  R.  467. 

Judging  from  my  own  experience,  I  may  say  that  I 
think  it  has  been  usual  to  tell  juries  in  cases  where  money 
is  claimed  under  what  were  formerly  called  the  common 
counts,  that  they  might  give  interest  from  the  time  when 
the  money  claimed  became  payable,  and  that  juries  have 
usually  given  it. 

And  I  think  that  had  this  case  been  tried  by  a  jury, 
they  might  have  been  properly  told  that  they  might  give 
interest  upon  the  moneys  claimed  by  the  plaintiff  from  the 
time  when  in  their  opinion  they  became  payable. 

The  referee  has  found  that  the  w^ages  claimed  by  the 
plaintiff,  were  payable  yearly,  and  has  given  interest  from 
the  time  when  they  thus  became  payable ;  and  I  cannot 
say  that  he  was  wrong  in  so  doing. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 

G.  F.  H. 
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Seyfang  v.  Mann. 

Ghose  in  Action — Assignment  of — Set-off. 

By  an  agreement  for  the  dissolution  of  a  firm,  it  was  provided  that  all 
claims  and  demands,  notes,  bills  and  hook  accounts  belonging  to  the 
firm  were  to  be  collected  by  the  plaintiffs,  who  were  to  be  the  owners 
thereof,  and  by  virtue  of  which  the  plaintiffs  sued  defeadant  for  a 
balance  alleged  to  be  due  for  goods  sold  and  delivered  by  the  firm  to 
defendant,  who  set  up  a  claim  for  damages  for  non-delivery  of  goods  by 
the  firm  which  arose  before  the  dissolution  of  the  partnership  : — 

Held,  a  valid  assignment  of  a  debt  due  by  defendant  to  the  plaintifi's  ; 
and  that  the  defendants  could  set-off  the  claim  for  damages  arising  by 
reason  of  a  breach  of  the  agreement  under  which  the  debt  arose. 

The  difi'erence  between  the  Imperial  and  Ontario  Choses  in  Action  Act 
referred  to. 

This  was  an  action  tried  before  Armour,  C.  J.,  without  Statement, 
a  jury,  at  London,  at  the  Spring  Assizes  of  1896. 

The  plaintiffs  claimed  as  assignees  of  a  firm  of  Gibson 
&;  Prentiss  to  recover  a  balance  of  $201.50,  alleged  to  be 
due  on  the  sale  of  a  number  of  bicycles  to  the  defendant 
during  the  months  of  March,  April  and  May,  1895  ;  and 
also  for  the  sums  of  $123.75  and  $150.00  due  for  bicycles 
sold  on  the  19th  and  21st  of  June,  respectively,  and  $11.03 
for  bicycle  sundries,  delivered  during  the  months  of  July, 
August  and  September. 

The  alleged  assignment  was  by  virtue  of  an  agreement, 
dated  the  23rd  of  July,  1895,  made  between  John  H.  Gibson 
and  Andrew  L.  Prentiss,  composing  the  firm  of  Gibson  &; 
Prentiss,  whereby  the  partnership  was  "  dissolved  and  ter- 
minated by  mutual  consent,  and  each  of  the  parties  hereto 
releases  and  discharges  the  other  of  and  from  any  and  all 
liability  and  obligation  growing  out  of  or  in  any  wise  con- 
nected with  the  said  firm's  business  heretofore  carried  on 
by  them  under  such  firm  name  ;  it  being  understood  that  all 
claims  and  demands,  notes,  bills  and  book  accounts  belong- 
inpf  to  said  firm  above  mentioned,  belono-  to  and  will  be 
collected  by  George  Seyfang  and  Andrew  L.  Prentiss,  who 
are  the  owners  thereof." 

The  defence  was  that  by  virtue  of  a  written  agree- 
ment entered  into  on  the  18th  of  June,  1895,  between 
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Statement,  the  firm  of  Gibson  &  Prentiss  and  the  defendant  , 
the  said  firm  agreed  to  supply  the  defendant  with  one 
hundred  and  fifty  1895  Bison  bicycles,  to  be  shipped 
as  ordered  with  a  reasonable  degree  of  promptitude 
during  1895,  at  the  prices  mentioned  in  the  agreement  ; 
and  that,  though  the  defendant  during  the  season  of 
1895  had  ordered  various  shipments  of  bicycles,  the  said 
firm  of  Gibson  &  Prentiss,  with  the  exception  of  the 
delivery  of  a  small  number  thereof,  had  refused  and 
neglected  to  deliver  the  same,  whereb}"  the  defendant 
was  damnified  ;  and  also  that  by  the  terms  of  the  agree- 
ment, in  consideration  of  the  performance  thereof, 
the  defendant  agreed  to  waive  a  claim  for  damages  arising 
prior  to  the  18th  of  June,  1895,  which  he  now  claimed 
to  set  up  ;  and  that  by  virtue  of  the.  agreement  of  the  23rd 
July  the  plaintiffs  were  liable  for  the  damages  thus  sus- 
tained by  the  defendant;  and  he  counterclaimed  there- 
for. 

Aylesiuorth,  Q.  C,  and  H.  Cronyn,  for  the  plaintiffs. 
I.  F.  Hellmuth,  and  C.  H.  Ivey,  for  the  defendants. 

May  20,  1896.    Armour,  C.  J.  :— 

The  plaintiffs  are  entitled  to  recover  the  following  sums 
as  claimed  in  their  statement  of  claim  :  (1)  The  sum  of 
$201.50,  with  interest  from  the  12th  day  of  July,  1895  ; 
the  sum  of  $273.75  and  interest  from  the  1st  day  of 
August,  1895  ;  and  the  sum  of  $11.03  and  interest  from 
the  1st  day  of  November,  1895,  until  judgment. 

The  defendant  is  entitled  to  recover  damages  for  the 
breach  of  the  agreement  of  the  18th  June,  1895,  by  reason 
of  the  non- delivery  of  the  bicycles  thereby  agreed  to  be 
delivered,  as  I  find  that  there  was  no  such  conduct  on  the 
part  of  the  defendant  as  amounted  to  a  renunciation — to 
an  absolute  refusal  to  perform  the  contract,  as  would  have 
amounted  to  a  rescission  if  he  had  the  power  to  rescind, 
and  which  the  plaintiffs  might  accept  as  a  reason  for  not 


XXVIT.] 


SEYFANG  V.  MANN. 


633 


performing  the  contract  on  their  part,  according  to  the  J^idgment. 
rule  laid  down  in  Mersey  Steel  and  Iron  Go.  v.  Naylor,  Armour,  C. J. 
9  App.  Cas.  434.    See  also  Boyd  v.  Sullivan,  15  O.  R.  492  ; 
Midland  R  W.  Co.  v.  Ontario  Boiling  Mills,  10  A.  R.  677. 

And  I  find  that  the  damages  sustained  by  the  defendant 
by  reason  of  the  breach  of  the  said  agreement,  amount  to 
$2,580. 

This  agreement  was  made  by  the  defendant  with  Gibson 
&  Prentiss,  who  dissolved  partnership  on  the  23rd  July, 
1895,  and  gave  notice  thereof  to  the  defendant  on  or 
shorth'  after  the  25th  July,  1895,  by  the  agreement  of 
dissolution,  it  being  provided  "that  all  claims  and  de- 
mands, notes,  bills,  and  book  accounts  belonging  to  said 
firm  above  mentioned,  belong  to  and  will  be  collected  by 
George  Seyfang  and  Andrew  L.  Prentiss,  who  are  the 
owners  thereof." 

And  the  question  arises  whether  the  damages  above 
assessed  can  be  recovered  against  these  plaintiffs,  the 
assignees  of  the  claims  of  Gibson  &  Prentiss  against  the 
defendant,  and  if  so,  to  what  extent. 

In  Exchange  Bank  v.  Stinson,  32  C.  P.  158,  Osier,  J., 
points  out  the  difference  in  the  language  of  the  Imperial 
Act  relating  to  choses  in  action,  and  the  assignment  of 
them  and  our  Act,  and  shews  that  our  Act  "  is  more 
favourable  to  the  debtor,  for  its  effect  is  to  preserve  to 
him,  not  only  all  equities  to  which  the  claim  assigned  was 
subject,  but  also  any  legal  set-off,  whether  connected  with 
or  arising  out  of  the  debt  assigned  or  not,  which  he  had 
against  the  assignor  at  the  time  of  notice  of  the  assign- 
ment. Anything  w^hich  the  debtor  could  avail  himself  of 
as  an  equitable  set-off  to  the  debt  assigned  would  be  a 
defence  to  which,  under  our  Act,  the  assignment  would  be 
subject":  Young  y.  Kitchin,  3  Ex.  D.  127;  Government 
of  Newfoundland  v.  Neiufoundland  R.  W.  Co.,  13  App. 
Cas.  199. 

The  provision  in  our  Act  being  that  the  transfer  shall 
be  subject  to  any  defence  or  set-off  in  respect  of  the  whole 
or  any  part  of  the  claim  assigned  as  existed  at  the  time  of 
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Judgment,  or  before  notice  of  the  assignment  to  the  debtor  or  other 
Armour,  C.J.  person  sought  to  be  made  liable  in  the  same  manner  and 
to  the  same  extent,  as  such  defence  would  be  effectual  in 
case  there  had  been  no  assignment  thereof,  and  such 
defence  or  set-off  shall  apply  as  between  the  debtor  and 
any  assignor  of  the  debt  or  chose  in  action. 

It  seems  to  me  that  the  defendant  is  entitled  to  recover 
the  whole  of  the  damages  above  assessed  against  these 
plaintiffs. 

Judgment  will,  therefore,  be  for  the  plaintiffs  against 
the  defendant  for  the  sums  above  mentioned  with  costs ; 
and  for  the  defendant  against  the  plaintiffs  for  the  dama- 
ges so  assessed  with  costs,  each  reco^'ery  to  be  set-off  against 
the  other,  and  the  defendant  to  recover  the  balance  against 
the  plaintiff. 

G.  F.  H. 
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PococK  V.  The  Corporation  of  the  City  of  Toronto- 
Terrier  V.  The  Corporation  of  the  City  of  Toronto. 

Municipal  Corporations — Licenses — Petty  Chapman — Ultra  Vires — 
Damages. 

A  municipal  corporation,  whose  existence  is  derived  solely  from  the 
statute  creating  it,  is  not  liable  for  damages  arising  out  of  the  enforce- 
ment of  a  by-law  passed  under  a  misconstruction  of  its  powers,  unless 
such  liability  is  expressly  or  impliedly  imposed  by  statute. 

A  city  corporation  acting  in  excess  of  its  powers  passed  a  by-law 
amending  an  existing  by-law  for  licensing  pedlars,  prohibiting  them 
from  peddling  on  certain  streets,  and  the  officers  of  the  corporation  in 
carrying  out  the  by-law  declined  to  issue  licenses  except  in  the  res- 
tricted form,  which  the  plaintiff  refused  to  accept,  and,  while  attempt- 
ing to  peddle  without  a  license,  he  was  interfered  with  by  the  police, 
over  whom  the  corporation  had  no  control  : — 

Held,  that  the  corporation  were  not  liable  therefor. 

Nor  does  any  liability  arise  where  a  licensee,  who  takes  out  a  license  under 
such  a  by-law,  in  the  restricted  form,  is  damnified  by  being  prevented 
by  the  police  from  peddling  on  prohibited  streets. 

The  first  of  these  actions  was  tried  before  MacMahon,  Statement. 
J.,  without  a  jury,  at  Toronto,  on  the  3rd  and  4th  of  March, 
1896. 

The  plaintiff'  in  his  statement  of  claim  alleged  that  he 
was  a  hawker  and  pedlar,  and  a  ratepayer  in  the  city  of 
Toronto,  and  that  prior  to  the  26th  of  October,  1891, 
there  was  in  force  in  the  city  a  by-law  numbered  2453, 
paragraph  12,  sub-section  2,  of  which  enacted  that 
licenses  should  be  taken  out  by  "  all  hawkers,  petty 
chapmen,  or  others  carrying  on  petty  trades,  or  who  go 
from  place  to  place,  or  to  other  men's  houses  on  foot,  or 
with  any  animal  bearing  or  drawing  any  goods,  wares.,  or 
merchandise  for  sale,  or  in  or  with  any  boat,  vessel,  or 
other  craft,  or  otherwise  carry  goods,  wares  or  merchandise 
for  sale."  And  that  on  the  26th  of  October,  1891,  said  by-law 
was  amended  by  by-law  numbered  2934,  by  adding  to  the 
above  in  part  recited  section,  the  following  sub-section: 
2  (a).  No  person  named  or  specified  in  sub-section  2  of 
this  section  (whether  a  licensee  or  not)  shall  after  the  1st 
day  of  July,  1892,  prosecute  his  calling  or  trade  in  any  of 
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Statement,  the  following  streets,  or  portions  of  streets,  in  the  city  of 
Toronto."  (Eight  streets  and  parts  of  streets  were  men- 
tioned.) 

The  plaintiff  also  alleged  that  the  defendants  required 
as  a  condition  of  the  issuing  of  a  license  for  peddling,  that 
licensees  should  agree  not  to  peddle  upon  the  prohibited 
streets,  and  that  the  licenses  issued  by  the  defendants' 
inspector  of  licenses  embodied  such  restrictions.  And 
that  the  plaintiff  applied  for  a  license  which  should  not 
contain  the  restrictions  imposed  by  the  said  by-law,  but 
the  defendants  refused  to  issue  a  license  except  as  amended 
by  by-law  2984.  And  also  that  the  said  portion  of  by-law 
2984,  above  set  out  in  amendment  of  by-law  2453,  was  at 
the  in.stance  of  William  Virgo,  quashed  as  illegal  by  the 
judgment  of  the  Supreme  Court,  which  judgment  was,  on 
the  16th  of  November,  1895,  affirmed  by  the  Judicial 
Committee  of  the  Privy  Council. 

It  was  charged  that  the  corporation  enforced  the  said 
by-law  as  amended,  by  the  officers  of  their  license  depart- 
ment, and  by  their  police  officers,  and  caused  persons 
offending  against  the  provisions  thereof,  and  those  carry- 
ing on  business  without  the  license  thereby  required,  to  be 
prosecuted  and  convicted  for  infraction  thereof 

It  was  also  alleged  that  up  to  the  date  of  the  passing  of 
the  by-law  containing  said  restrictions,  plaintiff  carried  on  a 
large  and  lucrative  business  in  peddling  fish,  fruit  and 
vegetables  upon  the  streets,  or  portions  of  the  streets 
named  therein,  but  owing  to  the  passing  and  enforcement 
by  the  defendants  of  the  said  by-law,  and  their  refusal  to 
grant  the  plaintiff  a  license  for  the  whole  city,  his  business 
was  greatly  damaged,  and  he  had  practically  to  discon- 
tinue it. 

DuVernet,  for  the  plaintiff. 

Fullerton,  Q.  C,  and  H.  L.  Drayton,  for  the  defendants. 

May  11th,  1896.    MacMahon,  J.  :— 

By  the  amendment  created  b}^  by-law  2934,  the  corpor- 
ation, instead  of  regulating  the  traffic  by  hucksters  and 
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pedlars,  misconstrued  its  powers  and  passed  a  prohibitory  Judgment, 
enactment.  But  "a municipal  corporation  is  not  liable  to  MacMahon, 
a  private  individual  for  losses  caused  by  its  having  miscon-  J- 
strued  the  extent  of  its  powers,  and  issued  a  license  which 
it  had  no  authority  to  grant "  :  Dillon  on  Municipal  Corpo- 
rations (4th  ed.),  sec.  953,  citing  Foivle  v.  Common  Council  of 
Alexandria,  3  Pet.  398.  And  to  that  section  is  appended  the 
following  note  :  "  Nor  is  a  municipal  corporation  liable  for 
the  act  of  its  council  in  erroneously,  but  without  any  corrup- 
tion or  malice,  refusing  to  grant  a  retail  license,  by  mistake 
supposing  it  had  discretion  over  the  subject,  when  in  fact  it 
had  none.  The  exemption  from  liability  is  placed  by  the 
Court  upon  the  ground  that  such  functions  are  substantially 
judicial  in  their  nature  Duke  v.  Mayor,  etc.,  of  Rome,  20 
Georgia  635 ;  White  v.  Corporation  of  Yazoo  City,  27 
Miss.  357. 

And  Tiedeman  on  Municipal  Corporations,  section  324 
thus  treats  of  the  liability  of  municipal  corporations  for 
torts :  "  Municipal  corporations  are  the  creatures  of  statute, 
and  the  powers  which  they  possess,  and  the  duties  which 
they  perform,  are  in  the  majority  of  cases  wholly  imposed 
and  defined  by  the  statute  law.  It  is  therefore  a  cardinal 
rule,  that  in  every  case  the  liability  of  a  body  created  by 
statute,  must  be  determined  upon  a  true  construction  of 
the  statute,  by  which  it  is  created.  When  express  statutory 
provisions  declare  the  corporation  to  be  liable  for  a  torti- 
ous act,  or  for  failure  to  act,  the  question  is  simply  one  of 
degree.  *  *  But  when  there  is  no  express  or  im- 
plied municipal  statutory  liability  for  tort,  and  a  plain 
municipal  duty  has  been  violated  with  a  consequent  damage 
to  some  one's  person  or  property,  there  is  no  general  rule 
by  which  it  can  be  decided  in  every  case  whether  a  civil 
action  will  lie." 

The  law  being,  as  I  conceive  it  is,  properly  stated  in  the 
authorities  to  which  I  have  referred,  that  a  corporation  is 
not  liable  in  damages  for  having  in  the  passing  of  a  by- 
law misconstrued  its  powers,  unless  a  duty  is  detined  and 
imposed,  and  a  liability  of  the  corporation  is  created  by 
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Judgment,   the  statute,  the  city  cannot  be  made  liable  here.    And  it 
MacMahon,  was  admitted  by  Mr.  DuVernet  that  unless  he  could  suc- 
cessfully  invoke  the  aid  of  section  338  of  the  Municipal 
Act,  his  client  could  not  succeed. 

That  section  reads  :  "  In  case  a  by-law,  order  or  resolu- 
tion is  illegal,  in  whole  or  in  part,  and  in  case  anything 
has  been  done  under  it  which,  by  reason  of  such  illegality, 
gives  any  person  a  right  of  action,  no  such  action  shall  be 
brought  until  one  month  has  elapsed  after  the  by-law, 
order  or  resolution  has  been  quashed  or  repealed,  nor  until 
one  month's  notice  in  writing,  of  the  intention  to  bring 
the  action,  has  been  given  to  the  corporation,  and  every 
such  action,  shall  be  brought  against  the  corporation  alone, 
and  not  against  any  person  acting  under  the  by-law,  order 
or  resolution :  R.  S.  O.  ch.  184,  sec.  338." 

The  effect  of  this  section  was  considered  by  Sir  J.  B. 
Robinson,  in  Black  v.  White,  18  U.  C.  R  362,  at  p.  369, 
where  he  says :  "  The  plaintiff  *  *  shews  us  very 
plainly  that  he  is  charging  the  defendants  with  being 
trespassers  by  reason  of  the  illegality  of  a  by-law,  which, 
if  it  were  free  from  objection,  would  shew  that  he  had  no 
cause  of  action  ;  and  yet,  he  does  not  traverse  the  state- 
ment in  the  defendants'  pleas  that  the  by-law  has  never 
been  repealed  or  quashed.  This  being  so,  w^e  have  to  consi- 
der whether  the  201st  clause"  (now section 338)  "is not  fatal 
to  his  action,  and  that  depends  upon  whether  the  action  can 
fairly  be  said  to  be  brought  against  the  defendants  for  any 
thing  '  done  under  the  by-law.'  In  other  words,  must 
those  words  be  held  to  mean  only  anything  done  in  the 
execution  of  the  by-law,  or  for  the  purpose  of  carrying  it 
out ;  or  should  they  not  be  construed  to  mean  also  any- 
thing done  in  reliance  on  the  legality  of  the  by-law,  as  in 
this  case  entering  upon  land  which,  if  the  by-law  be  valid, 
was  a  public  highway,  but  which,  if  the  by-law  be  not 
valid,  leaves  the  defendants  exposed  to  be  treated  as  tres- 
passers ?  The  case  seems  to  me  to  turn  upon  that  point, 
and  certainly,  unless  the  latter  construction  can  be  adopted, 
the  Act  will  in  this  respect,  fail  in  many  cases  of  the  effect 
which  I  think  must  have  been  intended." 
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Whichever  of  the  above  constructions  is  adopted,  noth-  Judgment, 
ing  was  "  done  under  the  by-law "  by  the  corporation  MacMahon, 
affecting  the  defendant.  And  in  order  that  advantage 
may  be  taken  of  that  section,  the  act  or  thing  done,  must 
be  at  the  instance  or  under  the  authority  of  the  corpora- 
tion against  the  plaintiff.  The  corporation  cannot  be  held 
liable  for  the  acts  of  a  stranger. 

It  is  true  that  the  plaintiff  while  peddling,  was  ordered 
off  the  prohibited  streets  by  members  of  the  police  force. 
The  police  had  no  instructions  from  the  corporation  to  so 
act,  and  without  direct  authority  from  the  corporation, 
they  are  not  its  officers  or  agents. 

In  Kelly  v.  Archibald,  26  O.  R.  608,  the  Chancellor  in 
in  giving  the  judgment  of  the  Chancery  Divisional  Court, 
said,  at  p.  623  :  "  The  plaintiffs  must  rest  their  claim  upon 
ratification  by  the  city  of  the  alleged  illegal  act  of  the  police 
officers,  for  these  latter  are  not  officers  or  agents  of  the  cor- 
poration, but  are  independently  appointed  by  the  board  of 
police  commissioners,  as  an  agency  of  good  government,  for 
the  benefit  of  the  municipality.  Now,  the  only  act  of  ratifi- 
cation is  the  resolution  to  defend,  and  this,  in  my  judgment, 
falls  far  short  of  what  would  be  needed  to  implicate  the  city 
as  pecuniarily  responsible  for  the  alleged  misconduct  of  the 
police  officer.  These  officers  were  acting  in  assumed  vin- 
dication of  the  city  by-laws,  and,  it  may  be,  under  the 
direction  of  the  mayor  who  was  also  one  of  the  board  of 
police  commissioners ;  but  there  is  nothing  to  shew  any 
adoption  of  the  act  of  the  officers  by  the  city  council,  so  as 
to  fix  the  corporation  with  the  consequences  of  that  act. 
As  the  mayor  directed  and  the  officers  acted,  the  executive 
committee  may  have  been  willing  to  undertake  the  expense 
of  litigation  (whether  legitimately  or  not  is  not  now  under 
consideration),  but  something  more  is  needed  to  shew  ratifi- 
cation of  the  transaction  as  a  whole.  Nor  should  it  be 
left,  in  my  opinion,  to  the  jury  in  such  a  case  as  this  to 
infer  from  the  circumstances  such  as  we  find  them,  whether 
or  not  there  was  an  adoption  of  tlie  whole  transaction  by 
the  municipal  corporation.    In  Perley  v.  Inhabitants  of 
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Judgment.  Georgetown,  7  Gray  464,  it  was  held  that  a  town  does  not 
MacMahon,  ratify  a  collector's  illegal  acts  though  it  makes  payments 
connected  with  those  illegal  acts,  because  their  intervention 
was  doubtless  made  for  a  very  different  purpose  than  that 
of  ratifying  or  justifying  the  acts  of  the  collector.  That  was 
followed  and  applied  in  Buttrick  v.  City  of  Loivell,  ^  Allen 
174,  to  a  case  like  the  present  of  employing  counsel  to  defend 
the  alleged  trespasser.  In  this  case  the  corporation  had  no 
interest  in  the  enforcement  of  the  by-law,  other  than  that 
which  was  common  to  the  whole  community.  Their  desire  in 
defending,  cannot  be  carried  higher,  upon  the  evidence  before 
us,  than  that  they  desired  to  encourage  officers  whose  busi- 
ness required  them  to  enforce  police  regulations.  But  it  by 
no  means  follows  in  the  case  of  governmental  bodies  such  as 
municipal  corporations  that  the  intention  w^as  to'  shoulder 
all  civil  liability  which  might  result  to  the  officer  from 
illegal  or  violent  acts :  see  Sheldon  v.  Village  of  Kalama- 
zoo, 24  Mich.  384;  Trammel  v.  Toivn  of  Russellville,  34 
Ark.  105  ;  McKay  v.  City  of  Buffalo,  9  Hun  401,  407  ;  and 
Eastern  Counties  R.  W.  Co.  v.  Broom,  6  Ex.  314;  Eoe  v. 
Birkenhead,  etc.,  R.  W.  Co.,  7  Ex.  36." 

The  plaintiff  did  not  take  out  a  license,  and  there  was 
no  legal  tender  by  him  of  the  amount  required  to  pay  for  a 
license  or  for  the  fifty  licenses  which  he  said  he  was  author- 
ized by  the  members  of  the  Pedlars'  Association  to  pro- 
cure for  them.  But  I  find  that  the  plaintiff  was  informed 
by  the  corporation  inspector  that  no  license  would  be 
issued  unless  embodying  the  restrictions  against  peddling 
on  the  prohibited  streets. 

The  action  must  be  dismissed,  but  I  think  I  will  be 
exercising  a  proper  discretion  in  dismissing  it  without 
costs. 

The  case  of  Ferrier  v.  Corporation  of  the  City  of  Toronto 
was  tried  at  the  same  time  as  Pocock  v.  Corporation  of 
the  City  of  Toronto — the  difference  being  that  in  this  case 
Ferrier  was  a  licensed  pedlar. 

The  same  counsel  appeared. 
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May  11th,  1896.     MacMaHON,  J.  :—  Judgment. 

MacMahon^ 

The  only  difference  between  this  and  the  Pococh  case  is  J- 
that  Ferrier  was  a  licensed  pedlar  and  Pocock  was  not. 

For  the  year  commencing  on  the  1st  of  July,  1892,  and 
ending  on  the  80th  of  Jane,  1893,  Ferrier  produced  a 
receipt  for  the  licenses  he  procured  but  stated  that  the 
licenses  had  been  destroyed.  For  the  year  1893-94  he 
obtained  a  license  for  himself  and  one  for  John  Cowan, 
who  acted  as  his  agent  in  peddling. 

The  plaintiff  accepted  all  these  licenses  containing  a 
restriction  that  the  business  of  a  hawker  or  pedlar  was 
not  to  be  carried  on  in  the  streets  prohibited  by  by-law 
2934. 

George  Carson,  in  whose  name  a  license  was  taken  out 
by  the  plaintiff  and  who  acted  as  a  pedlar  for  the  plaintiff 
from  the  1st  of  July,  1892,  to  the  middle  of  the  following 
September,  said  he  had  during  that  time  been  summoned 
many  times  on  informations  laid  by  the  police  for  peddling 
on  the  prohibited  streets. 

Neither  the  plaintiff  nor  those  employed  by  him  and  in 
whose  names  he  procured  licenses  to  be  issued  were  ever 
prosecuted  by  the  agents  of  the  corporation,  the  license 
inspectors ;  and  if  the  corporation  can  be  made  liable  by 
reason  of  section  338,  it  can  only  be  by  reason  of  some  act 
done  under  the  by-law  by  some  one  authorized  to  act 
thereunder  on  its  behalf.  And  I  simply  repeat  here  what 
I  said  in  the  Pococh  case. 

The  action  will  be  dismissed  without  prejudice  to  the 
plaintiff's  right  to  sue,  if  so  advised  in  the  Division 
Court,  to  recover  the  amount  of  the  license  fee  said  to  have 
been  paid  by  him  to  Mr.  Austin,  one  of  the  inspectors, 
under  compulsion  of  threatened  proceedings,  for  carrying 
on  the  business  of  a  pedlar  without  a  license. 

There  will  be  no  costs. 

G.  F.  H. 
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Ke  Beatty  and  Finlayson. 

Execution — Free  Grant  Lands — Debt  Incurred  before  Location — Devisee — 

Sale. 

An  execution  against  the  lands  of  a  patentee  under  the  Free  Grants  and 
Homesteads  Act,  R.  S.  0.  ch.  25,  on  a  judgment  obtained  for  a  debt 
incurred  before  location  of  the  lands,  does  not  operate  as  a  charge 
against  the  lands  when  sold  by  his  devisee,  even  after  the  expiry  of 
twenty  years  from  the  date  of  the  location. 

Statement.      This  was  an  application  under  the  Vendor  and  Pur- 
chaser Act,  H.  S.  0.  ch,  112. 

The  vendors  were  executors  and  devisees  in  trust  under 
the  will  of  one  John  McNair  Finlayson,  who  was  in  his 
lifetime  the  patentee  in  fee  of  certain  lands  under  The  Free 
Grants  and  Homesteads  Act,  R.  S.  O.  ch.  25,  and  they  had 
contracted  to  sell  them  to  one  Mary  Finlayson. 
Sub-section  2  of  the  said  Act  is  as  follows: — 
(2)  After  the  issuing  of  the  patent  for  any  land,  and 
while  the  land  or  any  part  thereof,  or  interest  therein,  is 
owned  by  the  locatee  or  his  widow,  heirs  or  devisees,  such 
land,  part  or  interest,  shall  during  the  twenty  years  next 
after  the  date  of  the  location  be  exempt  from  attachment, 
levy  under  execution,  or  sale  for  payment  of  debts,  and 
shall  not  be  or  become  liable  to  the  satisfaction  of  any  debt 
or  liability  contracted  or  incurred  before  or  during  that 
period,  save  and  except  a  debt  secured  by  a  valid  mortgage 
or  pledge  of  the  land  made  subsequently  to  the  issuing  of 
the  patent. 

In  making  title  it  was  discovered  that  a  writ  of  fi.  fa. 
lands  on  a  judgment  recovered  against  John  McNair  Finlay- 
son in  respect  of  a  debt  incurred  before  he  had  located  the 
lands,  was  in  the  sheriff's  hands,  and  the  question  was, 
whether  such  writ  attached  upon  the  lands. 

The  petition  was  argued  in  Court  on  June  11th,  1896, 
before  Meredith,  J. 

H.  E.  Stone,  for  the  vendors.  The  writ  does  not  attach. 
The  twenty  years  provided  for  by  sub-section  2  of  section 
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20  of  the  Free  Grant  Act  have  elapsed.     But  the  second  Statement. 

part  of  that  sub-section  provides  that  the  lands  "  shall  not 

be  or  become  liable  "  at  any  time  while  they  are  "  owned 

by  the  locatee  or  his  widow,  heirs  or  devisees."  The  vendors 

are  devisees  under  the  will  of  the  locatee,  and  the  liability 

was  incurred  before  location.     Even  if  sub-section  2  does 

not  go  far  enough,  sub-section  1  is  sufficient,  as  the  debt 

was  "  incurred  by  the  locatee  *    *  before  the  issuing  of 

the  patent "  and  the  land  cannot    in  any  event "  become 

liable  for  it. 

John  D.  Spence,  for  the  purchaser.  The  wording  of 
both  sub-sections  of  section  20  is  ambiguous.  Sub-section 
1  only  protects  the  lands  prior  to  the  issue  of  the  patent  ; 
and  therefore  does  not  apply.  The  first  clause  of  sub-sec- 
tion 2  (ending  with  the  word  "  debts  "  in  the  sixth  line), 
exempts  the  lands  for  twenty  years  only  from  the  date  of 
location  ;  and  here  the  twenty  years  have  already  elapsed. 
The  words  "  during  the  twenty  years  next  after  the  date 
of  the  location,"  may  be  held  to  apply  also  to  the  second 
clause  of  sub-section  2.  It  may  be  argued  that  the  effect 
of  the  whole  sub-section  is  not  only  to  protect  the  lands 
from  involuntary  alienation  at  the  instance  of  a  creditor, 
but  also  to  preserve  to  an  execution  creditor  a  lien,  which 
attaches  in  case  of  transfer  of  the  title  to  any  person 
other  than  the  locatee's  "  widow,  heirs  or  devisees." 

Further  ;  Is  the  vendor's  lien  attaching  until  the  purchase 
money  is  paid,  say  a  moment,  such  an  interest  as  is  exempt  ? 
A  mortgage  for  part  of  the  purchase  money  does  not  come 
within  the  protection  of  the  statute :  Gann  v.  Knott,  19 
O.  R.  422. 

Meredith,  J.— (At  the  close  of  the  argun^ent.) 

The  only  question  raised  upon  this  application  is : — Is  the 
land  liable  to  an  execution  on  a  judgment  recovered  upon 
a  debt  incurred  before  it  was  first  acquired  under  the  Free 
Grants  and  Homesteads  Act ;  the  patent  having  issued  ? 

That  depends  upon  section  20  of  the  Act,  which  is 
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Judgment,  divided  into  two  parts,  the  first  seeming  to  apply  to 
Meredith,  J.  cases  where  the  land  is  yet  held  under  a  locatee's  rights 
only,  the  words  "  land  located  as  aforesaid  "  seeming  to 
mean  "  held  under  the  provisions  of  the  Act  before  patent 
issued  "  ;  the  other  part  expressly  applying  only  after  the 
issuing  of  the  patent ;  the  two  parts  thus  covering  all 
cases,  and  without  overlapping  one  another. 

In  this  case  the  patent  has  been  granted,  and  so  the  first 
part  of  the  section  seems  inapplicable  ;  but  the  latter  words 
of  the  second  part  of  the  section  seem  to  be  quite  appli- 
cable to  it,  the  former  words  of  the  second  part  being 
inapplicable  because  the  twenty  years  referred  to  in  them 
have  elapsed. 

The  latter  words  of  the  second  part  of  the  section  are, 

and  shall  not  be  or  become  liable  to  the  satisfaction  of 
any  debt  or  liability  contracted  or  incurred  before  or  dur- 
ing that  period  "  (twenty  years  next  after  the  date  of  the 
location),  "  save  and  except  a  debt  secured  by  a  valid  mort- 
gage or  pledge  of  the  land  made  subsequently  to  the  issuing 
of  the  patent."  Their  operation  is  not  limited  to  the  period 
of  twenty  years  next  after  the  date  of  the  location,  but 
extends  to  debts  contracted  and  liabilities  incurred  before, 
as  well  as  during,  that  period. 

The  execution  in  question  is  in  respect  of  a  debt  incur- 
red "  before  that  period,"  and  so  the  ease  is  quite  within 
the  words  of  the  statute. 

The  object  of  the  enactment  may  have  been  to  save  the 
land  to  the  occupier,  and  not  to  provide  any  exemption 
after  it  has  been  sold  by,  or  passed  out  of,  the  hands  of  the 
locatee  or  patentee,  "  his  widow,  heirs  or  devisees,"  and  a 
new  right  in  it  has  been  acquired  by  him,  her,  or  them  ; 
but  effect  must  be  given  to  its  plain  words,  and  they  ex- 
empt this  land  from  liability  to  the  debt  in  question ;  and 
being  thus  made  exempt  from  that  debt,  how  and  when 
can  it  be  said  the  exemption  has  ceased  ;  how  and  when 
held  that  the  protection  ceased,  or  some  other  liability 
attached  ? 
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The  protection  afforded  may  be  wider  than  the  purposes  Judgment, 
of  the  Act  may  have  really  required ;  but  the  Legislature  Meredith,  J 
has  seen  fit  to  effect  its  purposes  in  that  way,  and  effect 
must  be  given  to  its  methods,  indicated  by  the  words  used. 

In  my  opinion  the  land  in  question  was  not  "  liable  to 
the  satisfaction  "  of  the  debt  in  question,  and  the  execu- 
tion in  question,  sued  out  to  enforce  payment  of  it,  does 
not  stand  in  the  way  of  the  vendors  conveying  the  land 
free  from  incumbrances. 

Whether  the  judgment  creditor  can  in  any  way  reach 
the  purchase  money,  is  not  a  question  raised  on  this  appli- 
cation, or  with  which  the  parties  appear  to  be  at  present 
concerned. 

G.  A.  B. 
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VanTassell  V.  Frederick  et  al. 

Will — Construction — Devise — Estate — Defeasible  Fee — "  Die  without 
Issue  " — Share. 

A  testator,  dying  in  1833,  by  his  will,  made  in  the  previous  year,  gave  to 
"his  two  sons,  after  a  life  estate  to  his  wife,  certain  lands,  habendum  to 
his  two  sons  "  as  tenants  in  common,  their  heirs  and  assigns  forever, 
subject,  however,  to  this  proviso,  that  if  either  of  my  aforesaid  sons 
should  die  without  legitimate  issue,  his  share  as  aforesaid  shall  revert 
to  and  become  vested  in  the  other  son  united  with  him  in  the  aforesaid 
devise."  One  son  died  unmarried  in  1843.  The  other  son  married  and 
had  children,  and  in  1847  sold  the  whole  property  and  conveyed  it  as  in 
fee  simple  to  the  purchaser,  who  failed  to  observe  the  provisions  of  the 
Act  as  to  entails  by  registering  his  conveyance  within  six  months  : — 

Held,  that  the  devise  was  of  a  defeasible  fee,  which  in  the  event  became 
absolute  in  the  surviving  son.  Although  the  words  "  die  without 
issue  "  pointed  to  an  indefinite  failure  of  descendants,  the  context  was 
sufficient  to  restrict  the  interpretation.  -  "  . 

Hoe  d.  Sheers  v.  Jeffery,  7  T.  R,.  589,  and  Greenwood  v.  Verdo7i,  1  K.  &  J. 
74,  followed. 

Chadocl  V.  Cowley,  3  Cro,  Jac.  695,  distinguished. 

Little  V.  Billings,  27  Gr.  at  p.  357,  commented  on. 

Statement.  This  was  an  action  for  the  recovery  of  land,  tried  before 
Boyd,  C,  without  a  jury,  at  Picton,  on  the  21st  April, 
1896.    The  facts  are  stated  in  the  judgment. 

Deroche,  Q.C.,  and  Aylesiuorth,  Q.C.,  for  the  plaintiff. 

O'Flynn,  for  the  defendant  Frederick. 

W.  iV.  Ponton,  for  the  defendants  the  Hastings  Loan  Co. 

May  4,  1896.    Boyd,  C.:— 

The  land  in  dispute  was  owned  by  Henry  VanTassell, 
who  made  his  will  on  the  4th  July,  1832,  and  died  in  the 
year  after.  He  left  a  will  by  which,  after  a  life  estate  to 
his  wife,  he  thus  deals  with  the  land  : — "  I  give  and  be- 
queath to  my  beloved  sons  Francis  and  John,  to  be  by 
them  possessed  and  enjo3^ed  after  the  termination  of  my 
wife's  right  as  aforesaid,  the  east  equal  half  of  lot  number 
sixty-two  in  the  second  concession  of  Ameliasburgh  afore- 
said, containing  by  admeasurement  one  hundred  acres  be 
the  same  more  or  less,  together  with  all  and  singular  the 
hereditaments,  appurtenances,  and  improvements  of  every 
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nature  and  kind  thereto  belonging,  to  have  and  to  hold  the  Judgment, 
same  to  the  said  Francis  YanTassell  and  John  YanTassell,  Boyd,  C. 
as  tenants  in  common,  their  heirs  and  assigns  forever  : 
subject,  however,  to  this  proviso,  that  if  either  of  my 
aforesaid  sons  should  die  without  legitimate  issue,  his 
share  as  aforesaid  shall  revert  to  and  become  vested  in  the 
other  son  united  with  him  in  the  aforesaid  devise." 

John,  the  son,  died  in  1843,  unmarried  and  apparently 
out  of  his  mind.  Francis,  the  son,  married  and  had  child- 
ren, and  in  1847  sold  the  whole  property  as  in  fee  simple 
to  Martin  Frederick  for  its  full  value.  The  place  was 
afterwards  mortgaged  to  the  Hastings  Loan  Company  to 
secure  $2,000.  The  defendant  Frederick  is  son  of  the 
purchaser,  and  the  plaintiff  is  the  eldest  son  of  Francis 
VanTassell,  who  claims  the  land  as  being  tenant  in  tail 
under  the  above  will. 

Martin  Frederick,  thinking  he  had  bought  the  fee  simple, 
did  not  observe  the  provisions  of  the  Act  as  to  entails,  and 
failed  to  register  his  conveyance  from  Francis  VanTassell 
within  six  months  after  the  execution  thereof  (see  R.  S.  O. 
ch.  103,  sec.  30).  Hence  this  action,  which  turns  upon  the 
construction  of  the  passage  cited  from  YanTassell's  will. 

The  plaintiff's  father  died  on  11th  March,  1886,  but  he 
brings  his  action  in  time  to  save  being  barred  by  the 
Statute  of  Limitation.  It  is  not  a  case  in  which  one  is 
disposed  to  help  the  plaintiff,  unless  obliged  to  do  so. 

The  usual  difficulty  arises  in  dealing  with  the  technical 
formula  used  by  the  testator  as  to  "  dying  without  issue," 
as  under  the  old  law.  Light  is  to  be  sought  under  the 
latter  rather  than  the  earlier  decisions,  when  the  o-enius  of 
technicality  dominated  the  Courts.  It  is  pointed  out  by 
Mr.  Jarman  in  his  first  edition  that  since  Mr.  Fearne's 
treatise  the  tendency  of  decision  has  been  in  favour  of 
reverting  to  the  popular  as  distinguished  from  the  legal 
meaning  of  this  phrase,  by  force  of  a  context  which  in  the 
earlier  period  would  not  have  been  considered  as  authoriz- 
ing it.    (On  Wills,  1st  ed.,  vol.  2,  p.  427.) 

After  much  consideration,  the  better  view  of  this  will 
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Judgment,  to  me  appears  to  be  in  favour  of  a  defeasible  fee,  which  in 
Boyd,  C.  the  event  became  absolute  in  the  grantor,  Francis  Van- 
Tassell.  Starting  with  the  proposition  that  the  words 
"  die  without  issue  "  point  to  an  indefinite  failure  of  descen- 
dants, the  inquiry  is  whether  the  context  is  sufficient  by 
expression  or  by  fair  implication  of  meaning  to  modify 
that  interpretation  as  not  being  consonant  to  the  whole  text 
of  the  will. 

Now  the  first  words  of  the  devise  shew  unmistakably 
that  the  fee  simple  was  being  given  to  the  two  sons,  and 
that  negatives  any  intention  to  die  intestate  as  to  part  of 
the  estate  so  given.  If  the  latter  words  "  die  without  issue" 
reduce  this  to  an  estate  bail,  then,  if  both  sons  were  to  die 
without  descendants,  there  is  found  no  disposal  of  the  ulti- 
mate fee,  which  would  go  as  on  an  intestacy.  But,  again, 
it  is  noted  by  Mr.  Jarman  that  when  the  preceding 
devisee  w^ould  take  the  fee,  the  convenience  is  all  on  the 
side  of  the  restricted  construction,  which  renders  such  fee 
defeasible  on  his  not  leaving  issue  at  his  death,  and  places 
the  estate  out  of  the  power  of  the  first  taker,  who  might, 
if  he  were  tenant  in  tail  (as  he  would  be  if  the  words 
were  construed  to  mean  an  indefinite  failure  of  issue), 
defeat  the  ulterior  estate  by  means  of  an  inrolled  convey- 
ance. To  prevent  this  consequence,  the  Courts  have 
generally,  in  such  cases,  lent  a  willing  ear  to  the  arguments 
in  favour  of  the  restricted  (which  we  have  seen  to  be  also 
the  popular)  interpretation  of  these  words  :  Jarman  on 
Wills,  1st  ed.,  vol.  2,  p.  440. 

The  principle  of  the  decision  in  Roe  d.  Sheers  v.  Jeffery, 
7  T.  R..  589,  applies  here.  It  is  sometimes  loosely  said  that 
this  case  is  overruled ;  I  do  not  find  it  to  be  so.  It  is 
authority  for  this,  that  where  the  ulterior  limitations  are 
all  for  life  only  to  persons  in  esse  at  the  death  of  the  first 
taker,  then  the  proper  inference  is  that  the  failure  of  issue 
is  to  be  at  the  death  of  the  first  devisee  :  see  Tudor,  L.  C. 
Real  Property,  3rd  ed.,  p.  688 ;  Watson's  Comp.  of  Eq., 
2nd  ed.,  vol.  2,  p.  1397.  See  also  Glover  v.  Moncldon,  3 
Bing.  13  ;  Peyton  v.  Lambert,  8  Ir.  C.  L.  R.  at  p.  308. 
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Here,  if  the  language  of  the  testator  is  regarded,  he  gives  Judgment, 
to  the  ulterior  devisee  either  the  fee  simple  or  a  life  estate  Boyd,  C. 
only.  The  will  was  made  before  the  statutory  provision 
that  a  devise  of  land  shall  be  taken  to  carry  as  large  an 
estate  as  the  testator  had,  unless  a  contrary  intention  be 
expressed  (4  Wm.  lY.  ch.  1,  sec.  20,  1834).  Now,  what  is 
given  to  the  son  who  survives  the  death  of  the  other 
without  issue  is  the  share  of  his  brother.  If  the  word 
"  share  "  simply  identifies  the  parcel  of  land,  it  is  not 
enough  to  carry  more  than  a  life  estate  in  the  land  :  Hill 
v.  Brown,  [1894]  A.  G.  125  ;  Pettywood  v.  Cook,  Cro.  Eliz. 
52.  The  son  as  a  person  is  to  take  with  no  words  of  limi- 
tation added.  That  is  the  important  thing  to  regard,  just 
what  the  testator  has  said.  I  deprecate  the  method  of 
construction  used  in  Little  v.  Billings,  27  Gr.  at  p.  357, 
whereby  the  operation  of  a  statute  is  introduced  in  order 
to  give  an  extended  meaning  of  the  word  "  children  "  used 
by  the  testator ;  so  that  it  is  read  as  if  he  had  written  "  chil- 
dren and  their  heirs."  But,  as  stated  in  Wilson  v.  Ghesnut, 
Ir.  E.  1  Eq.  at  p.  566  (1868),  "  the  question  depends,  not  on 
the  quantum  of  interest  in  the  gift  over,  but  on  the  inten- 
tion of  the  testator  to  point  to  an  enjoyment  of  the  gift 
over,  by  a  living  person."  And  to  like  effect  in  Jarman, 
4th  ed.,  vol.  2,  pp.  527,  528  :  "  It  is  the  fact  that  represen- 
tatives are  mentioned,  rather  than  the  effect  produced, 
which  creates  the  distinction ;  since  the  restricted  construc- 
tion has  prevailed  in  many  cases  where  such  survivor  has 
taken  a  transmissible  interest." 

But  if  "  share  "  means  not  only  the  particular  land,  but 
the  particular  estate  in  the  land,  then  it  must  mean,  as 
used  by  the  testator,  the  fee  simple  given  by  the  first  words 
of  disposition.  In  this  aspect  of  construction,  note  that  he 
repeats  the  reference  to  quality  of  the  estate  by  saying 
his  share  as  aforesaid  "  and  "  the  aforesaid  devise." 

But  again,  I  think  the  whole  context  of  the  will  indicates 
such  an  intention  as  appeared  in  Greenwood  v.  Verdon,  1 
K.  &  J.  74,  because  the  personal  enjoyment  of  the  son  as 
ulterior  devisee  is  contemplated  by  the  testator.    His  ex- 
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Judgment,  pressions  are  peculiar — "If  either  son  dies  without  legiti- 
Boyd,  C.  mate  issue,  his  share  is  to  revert  to  and  become  vested  in 
the  other  son  united  with  him  in  the  devise."  The  two  sons 
are  regarded  as  united  in  the  ownership  of  the  farm  as  ten- 
ants in  common  ;  if  this  union  is  broken  by  the  death  of  one 
without  issue,  then  the  whole  is  to  revert  to  the  other  son 
who  (on  the  hypothesis)  survives.  It  is  impossible  to 
reconcile  all  the  cases.  Judges  will  probably  differ  in  the 
construction  of  such  matters,  where  one  starts  with  a 
rigid  though  not  inflexible  technical  formula — as  to  what 
degree  of  contrary  or  inconsistent  intention  is  sufficient  to 
control  it.  I  would  only  note  one  old  case  which  has  been 
recently  referred  to  as  an  authority,  viz.,  Ghadock  v.  Cowley, 
3  Cro.  Jac.  695,  cited  in  iV"aso?^  v.  Armstrong,  21  A.  R.,  at  p. 
195.  The  words  there  were  "  that  the  survivor  should  be  heir 
to  the  other  if  either  die  without  issue."  Now,  the  word 
"  heir  "  so  used  is  diff'erent  from  the  ordinary  term  "  son 
or  daughter."  It  is  a  technical  word  which  indicates  not 
only  the  person  who  is  to  take,  but  also  designates  the 
nature  of  the  interest  he  is  to  take,  and,  ex  vi  termini, 
imports  a  descendible  estate.  I  may  say,  besides,  that  it  is 
not  followed  by  Page  Wood,  V.-C,  in  Greenwood  v.  Vei'don. 

A  well  argued  case,  very  much  in  point,  though  weaker 
than  the  present,  is  to  be  found  in  the  Supreme  Court  of 
the  United  States  :  Abbott  v.  Essex  Go.,  18  How.  U.  S.  202 
(1855). 

The  result  then  is  that  the  action  stands  dismissed  with 
costs. 


E.  B.  B. 
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NovERRE  V.  City  of  Toronto. 

Municipal  Corpora tions — Negligence —  Way — Opening — Invitation-^ 
Accident — Land  Adjoining  Highway. 

Where  the  plaintiff,  instead  of  taking  the  way  provided  for  access  to  and 
from  his  premises,  left  it  and  proceeded  to  his  destination  upon  a  track 
belonging  to  the  defendants,  which,  to  his  knowledge,  was  not  a  street 
or  way  completed  for  use  or  opened  for  public  travel,  no  invitation  or 
inducement  being  held  out  by  the  defendants  to  the  public  to  travel 
upon  it,  and  on  which  he,  owing  to  irregularities  on  its  surface,  fell  and 
was  injured  : — 
Held,  that  he  could  not  recover  damages  for  his  injury  : — 
Held,  also,  that  he  could  not  recover  upon  the  alternative  allegation  that 
he  was  obliged  to  leave  the  highway,  because  it  was  in  a  dangerous 
state  from  snow  and  ice,  and  sustained  the  injury  upon  the  adjoining 
land. 

This  was  an  action  against  the  city  corporation  to  re-  Statement, 
cover  damages  for  injuries  sustained  by  the  plaintiff  by 
falling  in  Lake  street,  Toronto,  and  injuring  his  thigh 
bone,  the  plaintiff  alleging  negligence  and  breach  of  cove- 
nant contained  in  his  lease  from  the  defendants,  to  keep 
the  approaches  to  his  premises  in  repair.  The  facts  are 
stated  in  the  judgment. 

The  action  was  tried  before  Ferguson,  J.,  and  a  jury,  at 
Toronto,  on  the  11th  March,  1896. 

Laidlaw,  Q.C.,  for  the  plaintiff,  contended  that  the  de- 
fendants were  liable  to  keep  the  approaches  to  the  plain- 
tiff's premises  in  repair,  under  their  covenant  and  at  com- 
mon law,  citing  Corby  v.  Hill,  4  C.  B.  N.  S.  556 ;  Siueeny 
V.  Old  Colony  M.R.  Co.,  10  Allen  368 ;  Vanderheck  v. 
Henry,  34  N.  J.  at  p.  471 ;  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  1009 ;  Gilchrist  v.  Township  of  Garden,  26 
C.  P.  1 :  that  it  would  have  been  negligence  on  the  plain- 
tiff's part  if  he  had  attempted  to  walk  through  deep  snow 
and  over  dangerous  ground,  when  a  safer  part  of  the  high- 
way was  before  him,  citing  O'Laughlin  v.  City  of  Dubuque, 
24  Iowa  539  ;  Flagg  v.  Inhabitants  of  Hudson,  142  Mass. 
280  :  and  that  the  damages  were  not  too  remote,  citing  Town 
of  Prescott  v.  Gonnell,  22  S.  C.  R.  147 ;  York  v.  Canada 


652 


THE  ONTARIO  REPORTS. 


[vol. 


Argument.  Atlantic  S.  S,  Co.,  ih.  167 ;  McKelvin  v.  City  of  London,  22 
O.  K  70  ;  McMahon  v.  Field,  7  Q.  B.  D.  591 ;  Toronto  Rail- 
way Qo.  V.  Grinsted,  24  S.  C.  R.  570 ;  Mowbray  v.  Merry- 
%ueather,  [1895]  2  Q.  B.  640 ;  Elliott  on  Roads  and  Streets, 
pp.  9,  10,  641,  642,  643,  note  2;  Tiedeman  on  Municipal 
Corporations,  sees.  336,  346,  352. 

Fullerton,  Q.  C,  for  the  defendants,  on  the  question  of 
negligence  referred  to  Tisdale  v.  Inhabitants  of  Norton,  8 
Metcalf  388;  City  of  Scranton  v.  Hill,  102  Pa.  St.  378; 
Hawes  v.  Town  of  Fox  Lake,  33  Wis.  438  ;  Welsh  v.  Town  of 
Argyle,  62  N.  W.  Repr.  517 :  as  to  remoteness  of  damages, 
to  Hobbs  V.  London  and  South  Western  R.  W.  Co.,  L.  R.  10 
Q.  B.  11] ;  Beven  on  Negligence,  1st  ed.,  p.  92  et  seq. ;  Tisdale 
V.  Inhabitants  of  Norton,  8  Metcalf  388 :  and  as  to  plain- 
tiff's act  being  the  causa  causans,  to  Davey  v.  London  and 
South  Western  R.W.  Co.,  11  Q.  B.  D.  213,  12  Q.  B.  D.  70; 
Follet  V.  Toronto  Street  R.  F.  Co.,  15  A.  R.  346 ;  Beven  on 
Negligence,  1st  ed.,  p.  127. 

June  5,  1896.    Ferguson,  J. : — 

The  plaintiff  is  lessee  fi'om  the  defendants  of  a  water  lot 
on  the  south  side  of  Lake  street,  under  a  lease  bearing  date 
the  5th  day  of  June,  1894,  and,  at  the  time  of  the  happen- 
ing of  the  accident  occasioning  the  injury  complained  of, 
was,  and,  as  I  understand,  still  is,  carrying  on  the  business 
of  boat-building  there. 

The  plaintiff  had  formerly  carried  on  the  same  sort  of 
business  upon  or  near  the  Esplanade  in  the  city,  and  in 
consequence,  or  partly  in  consequence,  of  some  arrange- 
ments between  the  defendants  and  the  Canadian  Pacific 
Railway  Company,  which  I  think  it  not  necessary  further 
to  refer  to  here,  an  agreement  was  entered  into  between 
the  defendants  and  the  plaintiff,  which  was  reduced  to 
writing  and  bears  date  the  27th  February,  1893,  whereby 
it  was,  amongst  other  things,  agreed  that  the  above-men- 
tioned lease  should  be  granted,  and  whereby  the  defen- 
dants agreed  with  the  plaintiff  and  promised  to  remove  the 
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plaintiff's  then  present  buildings  (the  buildings  in  which  Judgment, 
he  had  been  and  then  was  carrying  on  his  business)  to  the  Ferguson,  J. 

new  site  "  (the  lot  mentioned  and  described  in  the  above- 
mentioned  lease)  and  place  the  same  on  as  good  and  sub- 
stantial a  foundation  as  they  (the  buildings)  then  stood 
upon  the  old  site,  and  to  place  the  buildings  in  as  good  a 
condition  as  they  were  then  in.  And  by  this  agreement 
the  defendants  agreed  with  the  plaintiff  "  to  afford  "  him 
"  a  good  and  convenient  right  of  way  and  access  to  the  said 
new  premises  until  access  could  be  had  by  way  of  Lake 
street." 

In  pursuance  of  this  agreement  the  removal  of  the 
plaintiff's  buildings  took  place,  the  lease  was  executed,  and 
the  plaintiff  commenced  and  carried  on,  or  rather  con- 
tinued, his  business  in  the  new  premises. 

Immediately  to  the  east  of  the  plaintiff's  premises  held 
under  this  lease  is  the  property  leased  to  and  occupied  by 
a  Mr.  Elgie,  and  immediately  to  the  west  is  a  property 
occupied  by  the  Royal  Canadian  Yacht  Club. 

In  pursuance  of  this  agreement  the  defendants  construct- 
ed a  plank  way  from  at  or  near  the  Esplanade  to  the 
north-east  corner  of  Elgie's  place,  and,  turning  it  at  or 
about  at  a  right  angle  westerly,  continued  it  across  the 
front  of  the  plaintiff's  place  to  the  premises  occupied  by 
the  Yacht  Club.  This  was  at  first  resting  on  piles  driven 
into  the  bottom  of  the  bay,  and  was  called  the  "  temporary 
approach."  The  plaintiff  does  not  complain  of  this  or  the 
manner  of  its  construction.  It  was  used  by  foot  passen- 
gers and  for  horses  and  waggons  and  carriages  of  various 
kinds. 

In  the  patent  from  the  Crown  to  the  city,  Lake  street 
is  reserved  as  a  public  street  or  highway,  but  only  sixty- 
six  feet  wide.  The  defendants  contemplated  having  this 
a  street  one  hundred  and  twenty  feet  wide  by  adding  a 
strip  fifty-four  feet  wide  to  the  street  on  the  south  side  of 
it ;  and  the  plaintiff's  buildings,  as  well  as  those  of  Elgie, 
and  I  assume  those  of  the  boat  club,  were  placed  south 
of  this  fifty-four  feet  strip,  looking  northward  upon  a 
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Judgment,  street  or  intended  street  one  hundred  and  twenty  feet 

Ferguson,  J.  Wide. 

At  the  trial  there  was  contention  as  to  whether  or  not 
the  defendants  had  dedicated  this  fifty- four  feet  strip  to 
the  purposes  of  a  public  street  or  way,  or  as  to  whether, 
quoad  the  plaintiff,  they  were  precluded  from  denying  that 
they  had  done  so.  In  the  view  that  I  take  of  the  case, 
this  contention  does  not  seem  material.  The  defendants 
did  not  place  the  plaintiff's  building  flush  with  the 
southerly  limit  of  the  fifty-four  feet  strip.  A  few  feet 
intervene  between  the  building  and  the  southerly  line  of 
it.  This  fact  was  made  the  subject  of  discussion,  but  I  do 
not  consider  it  material. 

The  defendants,  aided  by  others  depositing  rubbish, 
were  filling  in  the  whole  space  between  the  Esplanade  and 
the  southerly  limit  of  Lake  street,  as  widened  and  ex- 
tended southward  by  the  additional  strip  of  fifty-four  feet, 
a  distance  from  the  Esplanade  of  about  six  hundred  feet, 
and  a  yqyj  considerable  distance  from  east  to  west ;  I  can- 
not say  how  far.  This  filling  seems  to  have  been  done 
from  the  north  towards  the  south,  and  from  the  east  to- 
.  wards  the  west,  and,  as  I  understand  (and  as  seems  natural 
enough),  presented  a  somewhat  irregular  line  of  front, 
where  the  carts  and  vehicles  were  dumped  in  the  opera- 
tion. As  the  filling  proceeded  from  the  north  or  the  east, 
under  the  planked  way  leading  from  the  Esplanade  to- 
wards Lake  street,  and  came  to  the  surface  so  as  to  form  a 
sufficient  road,  the  planking  became  unnecessary  and  was 
for  a  certain  distance  removed. 

At  the  time  of  the  happening  of  the  accident  which  gave 
rise  to  this  litigation,  this  filling  in  had  proceeded  west- 
ward on  Lake  street  as  far  as  about  the  centre  of  the  plain- 
tiff's lot,  the  front  of  it,  that  is  to  say,  the  irregular  line 
between  the  filling  and  the  water,  running  in  a  north-east- 
erly direction  away  from  the  plaintiff's  premises,  the  fill- 
ing at  the  plaintiff's  lot,  and  all  along  as  far  as  it  had  been 
done,  extending  to  the  southerly  limit  of  the  fifty-four  feet 
strip  aforesaid.    Before  the  time  of  the  accident,  those  or 
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some  of  those  who  had  occasion  to  use  this  road  in  going  Judgment, 
to  the  premises  of  the  boat  club  or  the  plaintiff's  place,  Ferguson,  J. 
instead  of,  as  formerly,  continuing  upon  the  plank  road 
(which  still  existed  in  a  state  for  travel)  across  Lake  street, 
and  turning  the  right  angle  at  the  corner  of  Elgie's  place, 
adopted  a  diagonal  course,  departing  from  the  planking  at 
or  near  the  northerly  limit  of  Lake  street,  and  proceeding 
on  a  line  within  a  few  feet  of  the  brow  of  the  filling  upon 
the  material  filled  in,  to  the  planking  in  front  of  the  plain- 
tiff's place.  It  was  said  in  the  evidence  that  coal  had  been 
drawn  in  this  way  to  the  premises  of  the  boat  club  ;  that 
others  had  travelled  this  diagonal  road ;  and,  of  course,  the 
carts  engaged  in  filling  were  there  from  time  to  time. 

As  shewn  by  the  plaintiff's  evidence,  on  the  night  of  the 
25th  January,  1895,  the  carts  and  waggons  had  broken  the 
ice  and  frozen  material  on  this  diagonal  road  or  way  (say 
rather  track);  the  surface  was  thus  very  irregular  and 
hard,  and  not  a  safe  place  to  walk.  The  planking  in  front 
of  Elgie's  place  was  used  as  a  sidewalk,  as  well  as  a  road 
for  carts  and  v/aggons,  and  so  in  front  of  the  plaintiff's 
place.  It  does  not  appear  whether  or  not  a  sidewalk  had 
been  completed  on  the  south  side  of  Lake  street  farther 
east,  so  as  to  connect  with  other  sidewalks  leading  towards 
the  central  part  of  the  city.  From  what  does  appear  one 
would  incline  to  think  it  had  not. 

On  this  night  of  the  25th  January,  1895,  the  plain- 
tiff, having  occasion  to  come  to  or  towards  the  city,  was 
coming  on  foot,  and,  instead  of  taking  the  planked  ap- 
proach and  turning  the  right  angle  of  the  corner  of  Elgie's 
place,  he  took  this  diagonal  track,  and,  no  doubt  by  reason 
of  its  irregularities,  he  fell,  and  unfortunately  broke  his 
thigh  bone.  The  place  of  the  accident  was  on  this  dia- 
gonal track,  and  on  the  part  of  Lake  street  composed  of 
the  aforesaid  fifty-four  feet  strip. 

The  plaintiff's  evidence  shews  that  this  walk,  the  plank- 
ing in  front  of  Elgie's  place,  was  then  blocked  up  with 
snow  and  ice  a  couple  of  feet  deep,  and  that  there  was  snow 
on  the  approach  all  the  way  to  the  railway  tracks;  that  it 
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Judgment.  been  cleaned  off  that  winter.     The  plaintiff  says 

Ferguson,  J.  that  if  the  snow  had  been  cleaned  off,  he  would  have  taken 
the  planking,  the  sidewalk  to  the  corner  of  Elgie's  place, 
and  then  proceeded  by  the  approach,  the  road  made  by  the 
defendants.  In  his  evidence  he  says  that  at  the  time  of 
his  accident  Lake  street  had  not  been  levelled  down  for 
travel ;  that  the  public  had  not  been  invited  to  use  Lake 
street.  He  says  he  knew  that  Lake  street  had  not  been 
completed  for  use,  and  that  he  went  out  upon  it  without 
giving  the  subject  a  thought.  He  says  this  diagonal  track 
was  about  eighty  feet  long ;  that  it  was  over  that  part  of 
the  street  that  was  being  filled  in ;  and  that  no  attempt 
had  been  made  to  put  it  into  a  shape  for  use. 

The  plaintiff  says  that  it  was  because  the  snow  was  on 
the  planking — the  sidewalk — that  he  took  the  diagonal 
track.  He  says  he  does  not  know  that  the  defendants 
were  notified  or  had  notice  of  the  state  of  the  snow. 

In  these  or  about  these  circumstances,  the  plaintiff  brings 
the  action  to  recover  damages  for  the  injury  he  sustained. 

At  the  close  of  the  plaintiff's  case  the  defendants'  coun- 
sel moved  for  a  nonsuit,  saying  that  he  did  not  intend 
giving  any  evidence. 

On  this  motion  I  reserved  judgment.  The  case  was 
then,  with  the  approval  of  both  counsel,  left  to  the  jury  to 
assess  the  damages  on  the  assumption  that  the  plaintiff 
was  entitled  to  recover,  and  all  other  matters  and  ques- 
tions in  the  action  were  to  be  decided  and  determined  by 
me,  it  being  stated  that  if  my  opinion  should  be  in  favour 
of  the  defendants,  a  nonsuit  should  be  entered. 

A  very  large  number  of  cases  and  authorities  were  at 
and  after  the  argument  cited  and  referred  to  by  counsel  on 
each  side.  I  have  taken  occasion  to  examine  these,  and,  as 
I  think,  with  some  care. 

I  am,  on  the  evidence,  of  the  opinion  that  Lake 
street,  whether  considered  as  being  composed  of  the 
sixty-six  feet  only  or  of  the  whole  one  hundred  and 
twenty  feet,  was  not,  at  and  about  the  place  where  the 
accident  happened,  at  the  time  of  the  accident,  a  street 
or  way  completed  for  use  or  opened  for  public  travel 
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at  all,  and,  according  to  the  plaintiff's  own  testimony,  he  JiKlgment. 
was  aware  of  this.  There  is  no  evidence  shewing  that  Ferguson,  J. 
there  was  any  public  or  other  travel  on  it  lengthwise  of 
the  street,  excepting,  perhaps,  that  of  the  carts  or  vehicles 
employed  in  the  work  of  filling  before  spoken  of,  and  the 
limited  amount  of  travel  upon  the  diagonal  obliquely  lying 
track  on  which  the  accident  occurred  was,  as  I  think,  purely 
at  the  will  and  option  of  those  who  went  there.  T  find  that 
it  is  not  shewn  that  there  w^as  any  invitation  by  the  de- 
fendants, or  any  inducement  or  allurement  held  out  by  the 
defendants,  to  the  public  or  to  any  one,  to  use  this  track 
called  the  "  diagonal  track  "  as  a  way  or  road,  as  seems  to 
have  been  the  case  in  Corhy  v.  Hill,  4  C.  B.  N.  S,  556, 
referred  to  in  Vanderheck  v.  Henry,  34  N.  J.  at  pp.  471, 
472,  and  in  many  other  cases. 

The  defendants  were  doing  the  work  of  filling  in  this 
street,  together  with  another  large  area.  The  street  can- 
not, in  any  view  that  I  am  able  to  take,  be  considered  as 
having  been  completed  for  use  at  the  place  of  the  accident, 
and  there  having  been  no  invitation  or  inducement  held 
out  by  the  defendants  to  the  public  or  others  to  travel 
upon  it  at  this  place,  the  plaintiff  cannot,  as  1  think,  be 
properly  held  to  occupy  a  stronger  position  in  his  efibrt  to 
recover  damages  for  his  injuries  than  if  the  place  of  the 
accident  were  private  property,  not  being  a  road  or  way  or 
intended  to  be  a  road  or  way  at  all. 

Then,  but  for  the  snow,  the  w^ay  provided  for  the  plaintiff 
by  the  defendants  was  in  good  condition  ;  and,  even  if  all 
things,  in  respect  of  its  being  a  public  way  and  a  part  of  it 
in  front  of  Elgie's  place  being  a  sidewalk,  are  assumed  to 
be  in  the  plaintiff's  favour,  yet  the  snow  or  ice,  if  there 
were  ice,  did  not,  on  the  plaintift"s  own  shewing,  render 
the  way  either  impassable  or  dangerous.  The  utmost  that 
could  be  said  was  that  it  would  occasion  inconvenience  to 
a  passenger  or  traveller  at  the  place. 

Even  if  it  be  further  assumed  in  favour  of  the  plaintifi' 
that  in  all  the  circumstances  disclosed  it  was  the  duty  of 
the  defendants  to  remove  the  snow  from  the  pUice  in  front 
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Judgment,  Elgie's,  answering  in  some  measure  the  purposes  of  a 
Ferguson,  J.  sidewalk  (I  am  not  intending  to  say  that  it  was  their  duty), 
still  the  case  of  Welsh  v.  Toivn  of  Argyle,  62  N.  W.  Repr. 
517,  and  the  reasoning  of  Judge  Newman  therein  (which 
I  cannot  but  think  good  and  sound  reasoning)  are  directly 
against  the  right  to  recover  from  the  defendants. 

So  also  is  the  case  Tisdale  v.  Inhabitants  of  Norton,  8 
Me  teal  f  388,  in  which  it  was  decided  that  an  action  to  reco- 
ver damages  for  an  injury  received  by  reason  of  a  defect  or 
want  of  repair  in  a  highway  which  the  town  is  obliged  by 
law  to  repair  cannot  be  maintained  by  a  party  who  goes 
out  of  the  highway  because  of  defects  therein,  into  the 
adjoining  land,  and  there  receives  an  injury.  The  reason- 
ing of  Dewey,  J.,  in  this  case  seems  to  me  very  strong — 
indeed,  as  I  think,  unanswerable. 

The  case  Hawes  v.  Town  of  Fox  Lake,  33  Wis.  438,  decides 
that  to  render  a  town  or  city  liable  for  an  injury  sustained 
on  a  highway,  it  must  have  been  sustained  by  a  traveller,  and 
the  defect  of  the  way,  either  alone  or  combined  with  some 
matter  of  pure  accident  for  which  the  traveller  was  not  in 
fault,  must  have  been  the  sole  cause  of  the  injury.  That 
case  seems  also  to  indicate  plainly  that  the  plaintiff  was 
not  at  the  time  of  the  accident  to  him  a  traveller  on  the 
highway,  even  assuming  that  the  temporary  approach  " 
was  a  highway. 

There  are  many  decisions  to  the  same  effect  as  those  I 
have  referred  to.  The  greater  number  that  I  have  seen 
are  American  cases.  The  reasoning  in  them  is,  however,  in 
many  instances,  so  clear  and  strong  as  to  almost  defy  con- 
tradiction. 

I  am  of  the  opinion  that  the  plaintiff  cannot  recover  on 
the  branch  of  his  case  that  is  for  non-repair  of  a  highway 
or  for  non-removal  of  snow  or  ice,  and  as  to  the  branch  of 
the  case  founded  upon  the  contract  "  to  afford  "  him  a  "  con- 
venient right  of  way  and  access  "  until,  etc.,  I  am  of  the 
opinion  that  no  breach  of  the  contract  has  been  shewn. 

The  result  is  that  a  nonsuit  should  be  entered,  with 
costs — if  the  defendants  insist  on  having  their  costs. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Regina  V.  Brennan. 

Cnininal  Law — Murder — Manslaughter — GHminal  Code,  sec.  229 — Provo- 
cation— Assault — Legal  Right — New  Trial. 

The  prisoner  was  tried  upon  an  indictment  for  murder.  It  was  not  denied 
that  he  had  killed  the  deceased,  but  it  was  urged  that,  by  sec.  229  of 
the  Criminal  Code,  the  offence  was  reduced  to  manslaughter,  as  hav- 
ing been  committed  "in  the  heat  of  passion  caused  by  sudden  provoca- 
tion." There  was  evidence  that  Just  before  the  killing  the  prisoner  had 
called  at  the  house  of  the  deceased  to  see  the  latter,  who  ordered  him 
out  and  immediately  laid  hands  on  him  and  put  him  out  of  the  house, 
when  the  prisoner  drew  a  revolver  and  shot  deceased.  The  Judge  at 
the  trial  directed  the  jury  that  deceased  was,  at  the  time  he  was  killed, 
"  doing  that  which  he  had  a  legal  right  to  do,"  and  that  there  was, 
therefore,  no  provocation  and  no  question  of  fact  to  be  submitted  to  the 
jury  to  reduce  the  crime  to  manslaughter  : — 

Held,  misdirection  ;  for  whether  or  not  the  deceased,  at  the  time  he  was 
shot,  was  doing  what  he  had  a  legal  right  to  do  depended  upon  whether, 
if  the  jury  accepted  as  true  the  statement  of  the  defendant  given  in 
evidence  as  to  the  circumstances  attending  the  shooting,  the  deceased 
had,  before  laying  hands  upon  him,  ordered  him  to  leave  his  house,  and 
whether,  if  he  had  done  so,  the  prisoner  had  refused  to  leave,  and 
whether,  if  violence  was  used  in  putting  him  out,  it  was  greater  than 
was  necessary  ;  and  the  deceased  was  clearly  not  doing  what  he  had  a 
legal  right  to  do  if  the  facts  were  found  in  favour  of  the  prisoner's  con- 
tention on  these  points, 

New  trial  directed,  upon  an  appeal  under  sec.  744  of  the  Criminal  Code. 

The  prisoner  was  tried  at  Barrie  before  Armour,  C.J.,  Statement, 
and  a  jury,  upon  an  indictment  for  the  murder  of  John  A. 
Strathy,  and  was  found  guilty. 

On  the  4th  May,  1896,  Lount,  Q.  C,  for  the  prisoner, 
moved  under  sec.  744  of  the  Criminal  Code,  before  a 
Divisional  Court  composed  of  Meredith,  C.  J.,  and  Rose 
and  MacMahon,  JJ.,  for  leave  to  appeal  against  the  ver- 
dict, and  to  move  for  a  new  trial,  leave  in  writing  having 
been  granted  by  the  Attorney-General. 

J.  R.  Cartwright,  Q.  C,  appeared  for  the  Crown. 

Leave  was  granted  by  the  Court. 

Section  744  above  mentioned  provides :  "  If  the  Court 
refuses  to  reserve  the  question,  the  party  applying  may, 
with  the  leave  in  writing  of  the  Attorney-General,  move 
the  Court  of  Appeal  as  hereinafter  provided.  The  Attorney- 
General  may  in  his  discretion  give  or  refuse  such  leave. 
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2.  The  Attorney-General,  or  any  person  to  whom  such 
leave  as  aforesaid  is  given,  may  on  notice  of  motion  to  be 
given  to  the  accused  or  prosecutor,  as  the  case  may  be, 
move  the  Court  of  Appeal  for  leave  to  appeal.  The  Court 
of  Appeal  may  upon  the  motion  and  upon  considering 
such  evidence  (if  any)  as  they  think  fit  to  require,  grant  or 
refuse  such  leave. 

3.  If  leave  to  appeal  is  granted,  a  case  shall  be  stated  for 
the  opinion  of  the  Court  of  Appeal  as  if  the  question  had 
been  reserved." 

By  sec.  8  {e)  of  the  Criminal  Code,  as  amended  by  58 
&  59  Vict.  ch.  4  (D.),  the  expression  "  Court  of  Appeal "  in 
the  Code  includes,  in  the  Province  of  Ontario,  any  Divi- 
sional Court  of  the  High  Court  of  Justice. 

Pursuant  to  sec.  744  and  the  leave  granted,  a  case  was 
stated  by  Armour,  C.  J.,  for  the  opinion  of  the  Court, 
the  questions  asked  being:  (1)  Was  the  prisoner,  on  the 
evidence,  properly  found  guilty  of  murder  ?  (2)  Was  there 
any  misdirection  in  the  charge  on  the  grounds  com- 
plained of? 

The  facts  of  the  case,  the  evidence,  and  the  Judge's 
charge  are  sufiiciently  set  out  in  the  judgments. 

The  case  was  argued  before  the  Court,  composed  as 
above,  on  the  8th  May,  1896. 

Lount,  Q.  C,  for  the  prisoner.  The  learned  Chief  Justice 
was  in  error  in  entirely  withdrawing  from  the  jury 
the  question  of  manslaughtei'.  He  directed  the  jury  that 
they  could  find  only  murder  unless  the  plea  of  insanity 
was  sustained.  He  was  wrong  in  himself  determining  the 
facts  ;  the  facts  were  for  the  jury.  It  was  for  the  jury  to 
say  whether  the  act  of  the  deceased  in  putting  the  prisoner 
out  was  an  insult  or  a  wrongful  act.  The  Judge  has  not 
the  right  to  determine  any  single  fact.  He  took  the  evi- 
dence of  Greer,  the  detective,  and  found  that  the  deceased 
was  doing  what  he  had  a  legal  right  to  do.  But,  even  if 
no  other  witness  had  been  called,  the  jury  had  the  right 
to  reject  his  evidence,  if  they  chose  to  disbelieve  it.  The 
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mental  condition  of  the  prisoner  rendered  him  liable  to  Argument, 
provocation.  There  was  greater  provocation  to  him  than 
to  an  ordinary  man.  The  nature  of  the  man  must  be  con- 
sidered in  determining  whether  there  was  provocation : 
Rex  v.  Lynch,  Ij  C.  &  P.  324 ;  Rex  v.  Thomas,  7  C.  &  P. 
817  ;  Reg'ona  v.  Davis,  14  Cox  563.  The  action  o£  the 
deceased  in  putting  the  prisoner  out  of  his  house  was  not 
justifiable  at  ail.  If  a  person  receives  a  blow  and  immedi- 
ately avenges  it,  it  is  not  manslaughter  :  Rex  v.  Anderson, 
1  Russell  on  Crimes,  5th  ed.,  p.  701 ;  Rex  v.  Thomas,  7  C. 
&  P.  817  ;  Rex  v.  Lynch,  5  C.  &  P.  324 ;  Rex  v.  Hay  ward,  6 
C.  &  P.  157.  Words  of  provocation  may  be,  along  with 
other  cause,  an  excuse  for  manslaughter :  Russell,  pp.  676-7  ; 
Regina  v.  Rothwell,  12  Cox  145  ;  Regina  v.  Sherwood,  1  C. 
&  K.  556  ;  Regina  v.  Smith,  4  F.  &  F.  1066. 

J.  R.  Gartwright,  Q.  C,  for  the  Crown.  The  learned 
Chief  Justice  was  right  in  withdrawing  the  question  of 
manslaughter  from  the  jury,  because  the  evidence  did  not 
shew  manslaughter  within  the  language  of  sec.  229  of  the 
Code. 

May  18,  1896.    Meredith,  C.  J.  :— 

The  sole  question  involved  in  this  appeal  is  as  to  the 
correctness  of  the  direction  of  the  learned  Chief  Justice  to 
the  jury  that  it  was  not  open  to  them  on  the  evidence  to 
find  a  verdict  of  manslaughter. 

By  sub-sec.  1  of  sec.  229  of  the  Criminal  Code  it  is  pro- 
vided that  culpable  homicide,  which  would  otherwise  be 
murder,  may  be  reduced  to  manslaughter  if  the  person  who 
causes  death  does  so  in  the  heat  of  passion  caused  by 
sudden  provocation. 

Sub-section  2  deals  with  the  question  of  provocation, 
and  it  provides  that  "  any  wrongful  act  or  insult,  of  such  a 
nature  as  to  be  sufficient  to  deprive  an  ordinary  person  of 
the  power  of  self-control,  may  be  provocation  if  the  oflPender 
acts  upon  it  on  the  sudden,  and  before  there  has  been  time 
for  his  passion  to  cool." 
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Judgment.  Whether  or  not  any  particular  wrongful  act  or  insult 
Meredith,  amounts  to  provocation,  and  whether  or  not  the  person 
C.J.  provoked  was  actually  deprived  of  the  power  of  self- 
control  by  the  provocation  which  he  received,  are  questions 
of  fact  (sub-sec.  3). 

The  provision  of  sub-sec.  3  which  I  have  quoted  is 
subject  to  this  qualification  which  is  contained  in  it : 

"  No  one  shall  be  held  to  give  provocation  to  another 
by  doing  that  which  he  had  a  legal  right  to  do." 

The  learned  Chief  Justice  held  that  upon  the  evidence 
in  this  case  the  deceased,  Strathy,  was,  at  the  time  he  was 
shot  by  the  prisoner,  doing  that  which  he  had  a  legal 
right  to  do,  and  that  there  was,  therefore,  no  provocation 
and  no  question  of  fact  to  be  submitted  to  the  jury  to 
reduce  the  crime  from  murder  to  manslaughter. 

I  am,  with  great  respect,  of  opinion  that  this  ruling  was 
erroneous. 

Whether  or  not  the  deceased  at  the  time  he  was  shot  by 
the  prisoner  was  doing  what  he  had  a  legal  right  to  do 
depended  upon  whether,  if  the  jury  accepted  the  statement 
of  the  prisoner  given  in  evidence,  as  to  the  circumstances 
attending  the  shooting,  as  true,  the  deceased  had  before 
laying  hands  upon  him  ordered  him  to  leave  his  house,  and 
whether,  if  he  had  done  so,  the  prisoner  had  refused  to 
leave,  and  whether,  if  violence  was  used  in  putting  him  out, 
it  was  greater  than  was  necessary ;  and  the  deceased  was 
clearly  not  doing  what  he  had  a  legal  right  to  do  if  the 
facts  were  found  in  favour  of  the  prisoner's  contention  on 
these  points. 

T  extract  from  the  evidence  of  the  witness  Greer  the 
following,  which  was  deposed  to  by  him  as  the  prisoner's 
statement  of  what  immediately  preceded  the  shooting  : 

"  When  Strathy  came  through  the  glass  door,  he  said — 
the  first  words  Strathy  used  were,  '  The  devil !  Brennau, 
you  here  again  V  Then  he  says,  '  yes,  Mr.  Strathy,  I  came 
here  to  see  about  my  children,  as  I  understand  you  know 
something  about  them. '  Then  Mr.  Strathy  said,  '  I  have 
told  you  before  that  I  know  nothing  about  your  children 
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or  your  family,  and  I  don't  want  you  to  be  bothering  me  Judgment, 
any  more.'   To  get  out  of  here.  And  he  said  he  immediately  Meredith 
caught  him  by  the  coat  collar — in  fact  Brennan  caught  my  J- 
collar  to  shew  me  how  Strathy  caught  him,  and  he  shoved 
him  out." 

According  to  the  evidence  of  Mr.  Drury,  the  statement 
of  the  prisoner  to  him  was  that  he  had  no  intention  of 
killing  any  one  when  he  came  to  Barrie,  that  he  desired 
to  speak  to  Mr.  Strathy,  and  that  the  latter  was  very 
abrupt  with  him,  and  that  he  (the  prisoner)  had  not  gone 
far  with  the  conversation  before  Mr.  Strathy  seized  him 
by  the  back  of  the  neck  and  forced  him  through  the  door, 
and  that  he  fell  on  his  hands  and  knees,  and  that  he  at 
once  fell  into  a  dreadful  passion — a  passion,  and  he  did  it, 
and  that  that  was  the  reason  for  the  shooting. 

And  according  to  the  evidence  of  the  witness  Marron, 
who  saw  the  prisoner  very  soon  after  the  shooting,  there 
was  then  blood  across  the  knuckles  of  his  left  hand,  which, 
according  to  the  prisoner's  statement,  resulted  from  the 
hand  coming  into  contact  with  the  ice  or  frozen  snow  when, 
as  he  said,  he  was  thrown  out  of  the  porch  or  vestibule  by 
Mr.  Strathy. 

Had  the  deceased  been  the  defendant  in  an  action  by 
the  prisoner  for  assault,  and  had  he  pleaded  that  the  acts 
complained  of  were  done  by  him  in  defence  of  his  house  : 
Bullen  &  Leake,  4th  ed.,  vol.  2,  p.  491  :  and  excess  had  been 
replied,  would  it  have  been  proper  on  this  evidence  for  the 
Judge  at  the  trial  to  have  withdrawn  the  case  from  the  jury 
and  to  have  directed  a  verdict  for  the  defendant  ? 

Unless  he  could  properly  have  done  so,  and  it  seems  to 
me  clear  that  he  could  not,  how  can  the  ruling  and  direc- 
tion to  the  jury  that  the  deceased  was  doing  what  he  had 
a  legal  right  to  do,  be  supported  ?  It  seems  to  me  that  it 
cannot,  and  that  there  was  a  preliminary  question  of  feet 
to  be  determined  by  the  jury  before  it  could  be  said  that 
the  deceased  was  doing  what  he  had  a  legal  right  to  do, 
and  that  that  question  should  have  been  submitted  to  the 
jury. 
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judginent.  Whether  the  jury  would  have  accepted  the  prisoner's 
Meredith,  statement  as  true,  or,  if  true,  would  have  come  to  the  con- 
^  elusion  that  the  act  of  Mr.  Strathy  amounted  to  provocation, 
within  the  meaning  of  the  Code,  or  if  it  did  amount  to  pro- 
vocation, whether  it  was  such  as  to  reduce  the  crime  from 
murder  to  manslaughter,  are  questions  not  material  to  the 
present  inquiry.  It  is  sufficient  for  the  disposition  of  the 
appeal  in  favour  of  the  prisoner  that  there  was  evidence 
which,  if  they  accepted  as  true  the  prisoner's  statement  as 
to  the  circumstances  attending  the  shooting,  was  proper  to 
be  considered  by  them  for  the  purpose  of  determining 
whether  the  prisoner's  offence  should  be  reduced  from 
murder  to  manslaughter. 

The  second  question  stated  in  the  reserved  case  must 
be  answered  in  the  affirmative. 

As  the  result  of  the  answer  to  the  second  question  is 
that  the  conviction  must  be  set  aside  and  a  new  trial  had, 
it  is  unnecessary  to  consider  the  first  question  submitted. 
I  do  not,  however,  wish  to  be  understood  as  expressing  an 
opinion  adverse  to  the  propriety  of  a  finding,  on  the  whole 
evidence,  of  murder. 

The  case  seems  to  indicate  that  the  point  upon  which 
we  have  decided  in  favour  of  the  prisoner  was  not  as 
clearly  taken  at  the  trial  as  it  might  have  been,  and  the 
objection  to  the  charge  appears  to  have  been  directed 
rather  to  the  question  whether  the  act  of  the  deceased 
amounted  to  provocation  within  the  meaning  of  sub-see. 
2,  than  to  the  ruling  on  the  preliminary  question  whether 
the  deceased,  at  the  time  he  was  shot  b}^  the  prisoner,  was 
doing  that  which  he  had  a  legal  right  to  do.  I  cannot, 
however,  say  that  the  objection  to  the  charge  is  not  wide 
enough  in  its  terms  to  cover  the  point  that  it  was  for  the 
jury  to  say  whether  the  act  of  the  deceased  in  putting  the 
prisoner  out,  if  he  was  put  out,  Avas  accompanied  by  more 
violence  than  was  necessary  or  justifiable  for  the  purpose, 
so  as  to  make  it  an  unlawful  act. 
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EOSE,  J,  : —  Judgment. 

Kose,  J. 

Case  stated  for  the  opinion  of  the  Court  of  Appeal  under 
sec.  744  of  the  Criminal  Code  of  1892. 

The  questions  for  the  opinion  of  the  Court  are : 

First.  Was  the  prisoner  on  the  evidence  properly  found 
guilty  of  murder  ? 

Second.  Was  there  any  misdirection  in  the  charge  on  the 
grounds  complained  of  ? 

The  real  questions  for  consideration  here  are  : 

First.  Was  there  any  evidence  to  go  to  the  jury  of  a 
wrongful  act  or  insult  on  the  part  of  Mr.  Strathy,  which 
might  amount  to  provocation,  reducing  the  offence  from 
culpable  homicide  to  manslaughter  within  the  meaning  of 
sec.  229  of  the  Code  ? 

Secondly.  Did  the  learned  Judge  withdraw  the  consider- 
ation of  such  evidence  from  the  jury  ? 

Another  question  was  raised  as  to  whether  the  learned 
Judge  should  not  have  directed  the  jury  that  in  determining 
whether  the  act  or  insult  was  of  such  a  nature  as  to 
deprive  the  prisoner  of  the  power  of  self-control,  they  should 
consider  the  peculiar  mental  and  nervous  condition  of  the 
prisoner  as  a  fact  which  might  make  him  more  liable  to 
provocation  and  to  a  sudden  rise  of  passion  so  as  to  deprive 
him  of  the  power  of  self-control. 

Under  sec.  229  the  question  of  whether  or  not  any  par- 
ticular wrongful  act  or  insult  amounts  to  provocation, 
and  whether  or  not  the  person  provoked  was  actually 
deprived  of  the  power  of  self-control  by  the  provocation 
which  he  received,  are  declared  to  be  questions  of  fact. 
And  by  the  same  section  it  is  further  declared  that  "no 
one  shall  be  held  to  give  provocation  to  another  by  doing 
that  which  he  had  a  legal  right  to  do  *  *  *  ."  The 
section  further  declares  that  "  culpable  homicide,  which 
would  otherwise  be  murder,  may  be  reduced  to  manslaughter 
if  the  person  who  causes  death  does  so  in  the  heat  of  passion 
caused  by  a  sudden  provocation."  Sub-section  2  is  :  "  Any 
wrongful  act  or  insult,  of  such  nature  as  to  be  sufficient  to 
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Judgment,  deprive  an  ordinary  person  of  the  power  of  self-control, 
Rose,  J.     Doay  be  provocation  if  the  offender  acts  upon  it  on  the 
sudden,  and  before  there  has  been  time  for  his  passion  to 
cool." 

The  evidence  relied  upon  by  the  prisoner  on  this  appeal 
was  offered  by' the  Crown  and  was  in  the  nature  of  state- 
ments made  to  the  detective,  Greer,  and  to  Sheriff  Drury, 
and  the  simple  point  is  *  whether  such  evidence  shewed 
that  in  ordering  the  prisoner  off  the  premises  Mr.  Strathy 
acted  reasonably,  giving  him  time  to  go,  and  upon  refusal 
gently  laid  his  hands  on  him  in  order  to  remove  him,  doing 
no  more  than  was  necessary  for  that  purpose,  or  whether 
Mr.  Strathy,  upon  ordering  the  prisoner  to  leave  the 
premises,  immediately  and  without  giving  him  opportunity 
to  do  so  seized  him  and  threw  or  forced  him  out  so  as  to 
constitute  himself  a  trespasser  making  an  assault  upon  the 
prisoner.  If  Mr.  Strathy  unnecessarily  laid  hands  upon 
the  prisoner,  he  was  not  doing  what  he  had  a  legal  right  to 
do,  and  it  became  a  question  of  fact  then  for  the  jury 
whether  the  act,  thus  being  wrongful,  was  one  which 
.  amounted  to  provocation,  and  whether  by  such  provocation 
the  prisoner  was  actually  deprived  of  the  power  of  self- 
control.  I  think  it  is  impossible  to  say  that  there  was  no 
evidence  to  go  to  the  jury,  to  be  considered  by  them,  as  to 
the  reasonableness  or  unreasonableness  of  the  conduct  of 
Mr.  Strathy  in  taking  hold  of  the  prisoner  and  throwing 
him  out  of  the  door.  I  do  not  at  all  say  whether,  upon  the 
consideration  of  such  evidence  together  with  all  the  other 
evidence  in  the  case,  the  verdict  should  be  for  or  against 
the  prisoner  ;  that  is  not  within  our  province;  and  in  a  case 
of  this  nature  I  shall  endeavour  most  carefully  to  abstain 
from  expressing  any  opinion  whatever  upon  the  evidence 
or  weight  of  evidence,  confining  myself  solely  to  the  ques- 
tion as  to  whether  there  was  any  evidence  to  be  submitted 
to  the  jury. 

On  page  84  of  the  notes  of  evidence  I  find  these  words 
used  by  the  witness  Greer  as  stated  to  him  by  the  prisoner  ; 
"  When  Strathy  came  through  the  glass  door,  he  said— the 
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first  words  Strathy  used  were,  '  The  devil !  Brennan,  you  Judgment, 
here  again  ?'  Then  he  says,  '  yes,  Mr.  Strathy,  I  came  here  Rose,  J. 
to  see  about  my  children,  as  I  understand  yoa  know  some- 
thing about  them.'  Then  Mr.  Strathy  said,  '  I  have  told 
you  before  that  I  know  nothing  about  your  children  or 
your  family  and  I  don't  want  you  to  be  bothering  me  any 
more.'  To  get  out  of  here.  And  he  said  he  immediately 
caught  him  by  the  coat  collar — in  fact  Brennan  caught  my 
collar  to  shew  me  how  Strathy  caught  him,  and  he  shoved 
him  out." 

On  page  70  Mr,  Sheriff  Drury  gave  the  following  answer 
to  a  question  put  by  Mr.  Lount:  "  He  said  that  Mr.  Strathy 
w^as  very  impatient  with  him."  "  Q.  He  spoke  of  having 
told  Mr.  Strathy  what  he  had  come  there  for  ?  A.  Yes,  he 
said,  '  I  had  got  so  far  in  my  conversation  on  the  subject 
when  Mr.  Strathy  seized  me  by  the  back  of  the  neck.' 

"Q.  That  he  'had  got  so  far?'  A.  Yes,  the  impression  he 
left  on  my  mind  was  that  he  had  not  got  very  far  in  his 
conversation. 

"  Q.  That  he  had  got  partly  into  his  conversation  about 
his  troubles,  about  what  he  had  come  to  see  him  about,  and 
then  Strathy  seized  him  by  the  back  of  the  neck  and  did 
what  ?  A.  Forced  him  out  through  the  door  on  to  the 
snow. 

"  Q.  Did  he  not  say  that  Strathy  had  thrown  him  down  ? 
A.  That  he  had  thrown  him  through  the  door  and  he 
had   fallen   upon   his   hands  and  knees  on  the  snow. 

"  Q.  That  he  had  caught  him  by  the  back  of  the  neck  and 
thrown  him  through  the  door  and  he  had  fallen  upon  his 
hands  and  knees,  and  then  he  remembered  that  he  had  the 
pistol  and  he  drew  it  and  fired  ?    A.  Yes. 

"  Q.  That  he  was  in  a  very  great  passion  ?    A.  Yes. 

"  Q.  Did  he  not  say  that  when  he  went  there  he  had  no 
intention  of  hurting  anybody,  but  when  Strathy  threw  him 
out  that  way,  it  put  him  in  a  passion  ?  A.  Yes,  that  was 
the  explanation  he  made  of  the  shooting." 

On  page  75,  in  a  statement  made  by  the  witness  Greer, 
the  following  language  was  used  : — 
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Judgment.  "  A.  He  would  not  listen  to  Mr.  Brennan,  and  he  caught 
Rose,  J.  him  by  the  coat  collar  and  told  him  to  get  out.  He  said 
that  he  shoved  him  kind  of  towards  the  door,  and  he  reached 
with  his  left  hand  and  opened  the  door,  that  is,  Mr.  Strathy 
did,  and  shoved  him  out  with  his  right  hand ;  he  still  had 
hold  of  his  coat  collar.  He  said  that  when  he  w^ent  down 
off*  the  step  of  the  porch,  he  slipped  and  fell  on  his  hands  and 
knees.  He  said  that  made  him  very  mad,  very  angry,  and 
just  as  he  raised  up  he  shot  him,  he  said  he  pulled  the 
revolver  and  shot  him,  and  he  said,  '  Take  that,  God  damn 
you.'" 

If  Mr.  Strathy  had  not  been  shot  and  Brennan  had 
brought  an  action  for  assault  against  him,  and  Mr.  Strathy 
had  pleaded  in  the  old  form  of  plea  as  found  in  BuUen  &; 
Leake,  "  that  at  the  time  of  the  alleged  trespasses  he  was 
possessed  of  a  dwelling-house  wherein  the  plaintiff  was 
trespassing  and  making  a  noise  and  disturbance,  whereupon 
the  defendant  requested  the  plaintiff  to  cease  from  so  doing 
and  to  leave  the  said  house,  which  the  plaintiff  refused  to 
do,  and  thereupon  the  defendant  gently  laid  his  hands  on 
the  plaintiff  in  order  to  remove  him  (and  removed  him) 
from  the  said  house,  doing  no  more  than  was  necessary  for 
that  purpose,  which  are  the  alleged  trespasses,"  could  it  be 
said  that  there  was  no  evidence  to  leave  to  a  jury  upon 
the  issue  raised  by  such  defence  ?  It  may  be  that  upon 
review  of  the  whole  evidence  it  ought  to  be  found  that  such 
a  plea  could  be  sustained,  but  on  the  passages  which  I  have 
above  given,  I  think  that  the  jury  must  have  been  directed 
to  consider  whether  or  not  force  was  used  before  it  was 
necessary  and  whether  the  force  was  more  or  greater  than 
was  necessary. 

There  was,  in  my  opinion,  therefore,  evidence  to  go  to 
the  jury  that  Mr.  Strathy  was  not  doing  what  he  had  the 
legal  right  to  do,  and,  if  that  fact  was  so  found  by  the  jury, 
that  then  there  was  evidence  which  they  must  have  con- 
sidered as  to  whether  or  not  such  wrongful  act  amounted 
to  provocation,  and  whether  the  prisoner  was  actually  de- 
prived of  the  power  of  self-control  by  such  provocation. 
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The  learned  Judge  did  not  leave  any  such  question  to  Judgment, 
the  jury.    On  the  contrary,  he  stated  as  follows  : —  Rose,  J. 

"  Now,  it  is  said  that  you  ought  to  reduce  the  crime  from 
murder  to  manslaughter.  Mr.  Strathy  ordered  him  out. 
He  had  a  right  to  order  him  out.  A  person  who  comes  into 
your  house,  comes  there  by  your  license.  You  can  revoke 
that  license  at  any  moment.  You  can  tell  him  to  get  out, 
and  if  he  does  not  get  out,  you  are  justified  in  putting  him 
out.  Therefore  Mr.  Strathy,  when  he  ordered  him  out  and 
then  took  hold  of  him  to  put  him  out,  was  doing  what  he 
had  a  legal  right  to  do.  Therefore  there  was  no  provocation 
to  reduce  the  crime  from  murder  to  manslaughter."  In  so 
charging  the  jury  I  think  the  learned  Judge  was  with- 
drawing from  them  the  consideration  of  the  question  which 
was  for  them  to  determine,  and  so  there  was  misdirection 
in  the  charge. 

The  learned  Judge  further  said,  in  considering  the 
question  of  whether  or  not  there  was  justification  in  using 
the  weapon,  as  follows  : — 

"  So  that  I  am  bound  to  tell  you  that  under  the  facts 
proved  before  you  the  prisoner  at  the  bar  is  guilty  of 
murder." 

By  this  direction  it  is  clear  that  all  consideration  of  the 
question  of  whether  or  not  the  facts  reduced  the  charge 
from  culpable  homicide  to  manslaughter  w^s  withdrawn 
from  the  jury. 

Again  on  page  836  : — "  In  the  first  place,  did  he  shoot 
Strathy  ?  That  is  admitted.  Counsel  admits  that,  although 
urging  that  the  crime  ought  to  be  reduced  to  manslaughter. 
I  shewed  you  reasons  why  it  should  not  be  reduced  to 
manslaughter.  In  the  first  place,  because  Mr.  Sti-athy  was 
within  his  right  in  ordering  him  out  and  in  turning  him 
out  if  he  did  not  go.  And  in  the  next  place,  because  he 
had  no  right  to  use  a  deadly  weapon  under  the  circumstan- 
ces in  which  he  used  it,  and  having  used  it  in  that  way,  the 
law  implies  malice,  and  he  used  it  intentionally,  and  the 
intentional  shooting  with  malice  is  murder." 
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Judgment.  The  learned  Judge  left  to  the  jury  the  question  of  sanity 
Rose,  J.     or  insanity,  and  farther  directed  them  : — 

"  If  you  think  that  he  was  capable  of  appreciating  the 
nature  and  quality  of  the  act,  and  knowing  that  the  act 
was  wrong,  then  your  simple  verdict  would  be  '  guilty.' " 

It  is  clear,  therefore,  that  the  learned  Judge  did  not 
leave  to  the  jury  the  question  of  whether  or  not  on  the 
evidence  before  them  the  prisoner  was  guilty  of  murder  or 
manslaughter. 

Mr.  Lount's  objection  was  as  follows  :  Your  Lordship 
told  the  jury  there  was  no  provocation  for  manslaughter. 
I  submit  your  Lordship  has  entirely  taken  from  the  jury 
what  is  their  especial  privilege."  To  which  the  learned 
Judge  answered :  No ;  it  is  a  matter  of  law  for  me 
to  say  whether  the  man  was  doing  right."  Mr.  Lount : — 
"  At  the  same  time  it  is  for  the  jury  to  determine  the  facts." 
His  Lordship  : — "  The  facts  are  not  in  dispute." 

It  is  not,  therefore,  in  my  opinion,  necessary  to  deter- 
mine whether  the  learaed  Judge  should  nave  directed  the 
jury  that  in  considering  wiiether  or  nob  the  provocation 
deprived  the  prisoner  of  the  power  of  self-control,  they 
should  take  into  consideration  the  peculiar  mental  and 
nervous  condition  of  the  prisoner,  as  shewn  by  the  evi- 
dence. I  feel  a  difficulty  upon  the  wording  of  the  Code  in 
saying  that  there  was  any  error  in  the  charge  in  such 
respect.  By  sub-sec.  2  of  sec.  229,  as  above  quoted,  the 
wrongful  act  or  insult,  to  amount  to  provocation,  must 
be  of  such  a  nature  as  to  be  sufficient  to  deprive  an  ordi- 
nary person  of  the  power  of  self-control. 

By  sec.  7  of  the  Code,  "  All  rules  and  principles  of  the 
common  law  which  render  any  circumstances  a  justifi- 
cation or  excuse  for  any  act,  or  a  defence  to  any  charge, 
shall  remain  in  force  and  be  applicable  to  any  defence  to 
a  charge  under  this  Act  except  in  so  far  as  they  are  hereby 
altered  or  are  inconsistent  herewith." 

Readino-  the  above  two  sections  together,  it  seems  to  me 
that,  whatever  may  have  been  the  law  prior  to  the  passing 
of  the  Code,  it  is  now  open  to  grave  question  w^hether  the 
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act  must  not  be  such  an  one  as  would  be  sufficient  to  deprive  Judgment, 
an  ordinary  person  of  the  power  of  self-control,  and  that  Rose,  J; 
•unless  the  condition  of  the  accused  is  shewn  to  be  such  as 
to  amount  to  insanity  within  the  meaning  of  sec.  11  of 
the  Code,  it  is  intended  to  exclude  from  consideration  the 
varying  moods  and  conditions,  physical  or  mental,  of 
different  persons  so  as  to  render  any  act,  which  committed 
by  one  person  would  be  murder,  if  committed  by  another, 
manslaughter.  It  may  be  that  if  it  is  shewn  that  the  act 
was  of  such  a  nature  as  to  be  sufficient  to  deprive  an  ordi- 
nary person  of  the  power  of  self-control,  then  the  mental 
or  nervous  condition  of  the  accused  should  be  considered 
in  determining  whether  or  not  the  accused  did  act  upon 
such  provocation  on  the  sudden,  and  before  there  had  been 
time  for  his  passion  to  cool. 

I  merely  indicate  the  possible  construction  of  the  section, 
as  I  base  my  opinion  upon  the  first  ground  as  to  misdirec- 
tion, upon  which  ground  I  think  that  the  appeal  must  be 
allowed  and  a  new  trial  directed. 

MacMahon,  J.  :— 

By  sec.  229  of  the  Criminal  Code,  "  culpable  homicide, 
which  would  otherwise  be  murder,  may  be  reduced  to 
manslaughter  if  the  person  who  causes  death  does  so  in 
the  heat  of  passion  caused  by  sudden  provocation. 

"  2.  Any  wrongful  act  or  insult,  of  such  a  nature  as  to 
be  sufficient  to  deprive  an  ordinary  person  of  the  power 
of  self-control,  may  be  provocation  if  the  offender  acts 
upon  it  on  the  sudden,  and  before  there  has  been  time  for 
his  passion  to  cool. 

''3.  Whether  or  not  any  particular  wrongful  act  or  insult 
amounts  to  provocation,  and  whether  or  not  the  person 
provoked  was  actually  deprived  of  the  power  of  self-con- 
trol b}^  the  provocation  which  he  received,  shall  be  ques- 
tions of  fact.  No  one  shall  be  held  to  give  provocation  to 
another  by  doing  that  which  he  had  a  legal  I'ight  to  do,  or 
by  doing  anything  which  the  offender  incited  him  to  do 
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Judgment,   in  order  to  provide  the  offender  with  an  excuse  for  killing 

MacMahon,  Or  doing  bodil}^  harm  to  any  person." 

According  to  the  above  3rd  sub-section,  where  by  the 
evidence  a  question  arises  as  to  whether  a  wrongful  act  or 
insult  amounts  to  provocation  so  as  to  reduce  the  crime 
from  murder  to  manslaughter,  that  question  is  one  of  fact, 
and  must  be  submitted  to  the  jury.  Not  to  do  so  would 
be  the  usurpation  by  the  Judge  of  the  jury's  functions. 

The  nature  and  extent  of  an  assault  which  might  be 
considered  as  sufficient  provocation  to  reduce  a  homicide 
from  murder  to  manslaughter  was  considered  by  English 
Judges,  at  least  as  early  as  1641.  Hale's  Pleas  of  the  Crown, 
vol.  1,  p.  455,  mentions  the  following  cases  shewing  that 
an  assault  of  not  a  serious  character  may  be  sufficient 
provocation  to  reduce  a  homicide  from  murder  to  man- 
slaughter :  "  If  A.  be  passing  the  street,  and  B.  meeting  him, 
(there  being  convenient  distance  between  A.  and  the  wall,) 
takes  the  wall  of  A.  and  thereupon  A.  kills  him,  this  is 
murder ;  but  if  B.  had  justled  A.  this  justling  had  been  a 
provocation,  and  would  have  made  it  manslaughter,  and  so 
it  would  be,  if  A.  riding  on  the  road,  B.  had  whipt  the 
horse  of  A.  out  of  the  track,  and  then  A.  had  alighted,  and 
killed  B.  it  had  been  manslaughter.  17  Car.  I.,  Lanure's 
case." 

In  Bex  V.  Hayivard,  6  C.  &  P.  157,  the  prisoner  was 
indicted  for  the  murder  of  John  Corser.  The  facts  dis- 
closed that  the  deceased  was  requested  by  his  mother 
to  turn  the  prisoner  out  of  her  hou^e,  which  the  deceased, 
after  a  short  struggle  with  the  prisoner,  effected,  and  in 
doing  so  gave  him  one  kick.  On  the  latter  leaving  the 
house,  he  said  to  the  deceased,  "  he  would  make  him 
remember  it,"  and  then  went  a  few  hundred  yards  to 
his  lodging,  where  he  procured  from  a  pantry  a  sharp 
butcher's  knife,  with  which  he  usually  ate,  and  coming 
from  his  lodging  he  met  the  deceased,  who  had  followed 
him  down  the  street  to  give  him  his  hat,  which  he  had  left 
behind.  They  talked  together,  and  walked  in  the  direc- 
tion  of   the   house   of  prisoner's  mother,  the  deceased 
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desiring  the  prisoner  not  to  go  to  his  mother's  house  that  Judgment. 

night.    The  deceased  gave  the  prisoner  his  hat,  when  the  MacMahon, 

latter  exclaimed,  with  an  oath,  that  he  would  have  his 

rights,  and  instantly  stabbed  the  deceased  with  the  knife 

in  two  places,  one  a  mortal  wound  in  the  belly.  When 

the  prisoner  stabbed  the  deceased  a  second  time,  he  said 

he  had  served  him  right. 

Tindal,  C.J.,  in  charging  the  jury,  said  there  could  be 
little  doubt  that  the  death  of  the  deceased  had  been  caused 
by  the  prisoner  having  stabbed  him  ;  and  the  remaining 
and  principal  question  for  their  consideration  w^ould  be> 
whether  the  mortal  wound  was  given  by  the  prisoner 
while  smarting  under  a  provocation  so  recent  and  so  strong, 
that  the  prisoner  might  not  be  considered  at  the  moment 
the  master  of  his  own  understanding ;  in  which  case,  the 
law,  in  compassion  to  human  infirmity,  would  hold  the 
ofience  to  amount  to  manslaughter  only :  or  whether  there 
had  been  time  for  the  blood  to  cool,  and  for  reason  to 
resume  its  seat,  before  the  mortal  wound  was  given ;  in 
which  case  the  crime  would  amount  to  wilful  murder. 
That,  in  determining  this  question,  the  most  favourable  cir- 
cumstance for  the  prisoner  was  the  shortness  of  time 
'which  had  elapsed  between  the  original  quarrel  and  the 
stabbing  by  the  prisoner  ;  but,  on  the  other  side,  the  jury 
must  recollect  that  the  weapon  which  inflicted  the  fatal 
wound  was  not  at  hand  when  the  quarrel  took  place,  but 
was  sought  for  by  the  prisoner  from  a  distant  place." 

In  Regina  v.  Thomas,  7  C.  &  P.  817,  the  indictment  was 
for  maliciously  stabbing. 

Parke,  B.,  in  charging  the  jury,  said :  "  There  is  no  doubt 
that  whenever  death  ensues  from  violence  inflicted  by  the 
hand  of  another,  the  law  presumes,  priond  facie,  that  it  is 
murder  ;  and  it  must  be  so  treated,  unless,  upon  the  evi- 
dence for  or  against  the  accused,  the  jury  are  induced  to 
come  to  a  conclusion  that  the  oflence  is  of  a  less  deo'ree. 

o 

Here  the  question  would  be,  if  death  had  ensued,  whether 
it  would  have  been  manslaughter.    If  a  person  receives  a 
blow,  and  immediately  avenges  it  with  an}^  instrument 
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udgment.  ^hat  he  may  happen  to  have  in  his  hand,  then  the  offence 
MacMahon,  will  be  only  manslaughter,  provided  the  blow  is  to  be 
^*  attributed  to  the  passion  of  anger  arising  from  that  previous 
provocation,  for  anger  is  a  passion  to  which  good  and  bad 
men  are  both  subject.  But  the  law  requires  two  things, 
first,  that  there  should  be  that  provocation,  and  secondly, 
that  the  fatal  blow  should  be  clearly  traced  to  the  in- 
fluence of  passion  arising  from  that  provocation,"  etc. 

It  is  unnecessary  that  I  should  refer  at  length  to  the 
charges  of  other  eminent  Judges,  as  shewing  the  care  (I 
might  almost  say  solicitude)  evidenced  by  them,  when  the 
evidence  disclosed  that  an  assault  had  been  committed,  in 
leaving  to  the  jury  the  question  whether  the  assault  was 
of  such  a  character  as  should  have  furnished  provocation, 
and  that  the  mortal  wound  was  given  so  recently  after  the 
provocation  as  to  reduce  the  killing  from  murder  to  man- 
slaughter. The  following  cases  may  be  referred  to  :  Rex  v. 
Kirkham,  8  C.  &  P.  115  ;  Eegina  v.  Sherwood,  1  C.  &  K.  556 ; 
Eegina  v.  Smith,  4  F.  &  F.  1066. 

,  The  evidence  of  Greer  and  of  Sheriff  Drury  as  to  what, 
according  to  the  statements  of  the  prisoner  made  to  them, 
happened  at  Mr.  Strathy's  house,  fully  appears  in  the  judg- 
ment of  my  learned  brother  Rose,  and  therefore  need  not 
be  repeated.  But  I  extract  from  the  charge  of  the  learned 
Chief  Justice  the  following  passages,  as  shewing  how  he 
regarded  the  evidence  of  Mr.  Strathy's  ejection  of  the 
prisoner  from  his  house,  and  his  direction  to  the  jury  as  to 
how  in  law  that  evidence  was  to  be  regarded  by  them. 
He  said  : 

"  He  goes  to  Mr.  Strathy's  house  and  is  admitted.  Mr. 
Strathy  comes  down  and  opens  this  glass  door  from  the 
reception  room  into  the  vestibule.  He  is  standing  in  the 
vestibule,  invited  in  there  by  the  girl  who  answered  the 
door.  Mr.  Strathy  says,  '  The  devil !  Brennan,  are  you 
there  again?'  Brennan  says,  'I  came  to  inquire  about 
my  children.'  Strathy  says,  *  I  don't  know  anything  about 
your  children,  and  I  told  you  that  before.  Now,  I  want 
you  to  go  away  from  here.'    He  began  to  remonstrate.  I 
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am  giving  you  the  evidence  as  Greer  gave  it  of  the  prison-  Judgment. 

er's  statement  to  him.    Strathy  would  not  listen  to  him,  MacMahon, 

took  hold  of  his  coat  with  his  left  hand,  opened  the  door  J- 

with  his  right,  and  pushed  him  out.    He  was  unwilling  to 

go.    In  going  out  from  the  vestibule  into  the  porch  there 

is  a  step ;  on  that  he  slipped  and  fell  on  his  hands  and 

knees,  with  his  face  towards  Strathy.    He  then  remembers 

that  he  has  a  revolver  in  his  pocket,  he  puts  his  hand  in 

his  pockefc,  draws  his  revolver,  aims  it  at  Strathy,  and 

fires. 

"  Now,  what  was  the  consequence  ?  What  offence  did  he 
commit  in  doing  that  ?  He  intentionally  fired  at  Strathy, 
and  therefore  it  was  an  intentional  killing  of  Strathy. 
From  every  intentional  unlawful  killing  the  law  presumes 
malice.  Malice  is  implied.  Malice  is  always  implied  in 
law  wherever  a  person  intentionally  does  a  wrongful  and 
unlawful  act. 

"  Shooting  at  Strathy  was  an  unlawful  shooting,  and  a 
man  is  presumed  in  law  to  intend  the  necessary  or  natural 
result  of  his  own  act.  He  intended  to  shoot  him.  He 
shot  at  him,  and  the  law  presumes  that  he  intended  to  kill 
him.  He  did  kill  him.  Then,  it  being  an  intentional 
kilhng  of  Strathy,  the  law  implies  that  he  did  it  mali- 
ciously. 

"  Now,  it  is  said  that  you  ought  to  reduce  the  crime  from 
murder  to  manslaughter.  Mr.  Strathy  ordered  him  out. 
He  had  a  right  to  order  him  out.  A  person  who  comes 
into  your  house  comes  there  by  your  license.  You  can 
revoke  that  license  at  any  moment.  You  can  tell  him  to 
get  out,  and  if  he  does  not  get  out,  you  are  justified  in  put- 
ting him  out.  Therefore,  Mr.  Strathy,  when  he  ordered 
him  out  and  then  took  hold  of  him  to  put  him  out,  was 
doing  what  he  had  a  legal  right  to  do.  Therefore,  there 
was  no  provocation  to  reduce  the  crime  from  murder  to 
manslaughter. 

"  But  there  is  another  giJound.  Even  if  Strath}^  was 
unlawfully  assaulting  the  prisoner,  the  prisoner  had  no 
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Judgment,  right,  Under  the  circumstances,  to  use  a  deadly  weapon  in 
MacMahon,  the  manner  in  which  he  did.    He  was  out  in  the  porch  ; 

Strathy  had  not  hold  of  him;  Strathy  had  hold  of  the 
door;  he  was  out  in  the  porch,  and  all  he  had  to  do  was 
to  get  up  and  go  away.  Even  when  a  man  is  assaulted 
he  cannot  use  a  deadly  weapon  until  he  has  retreated  as 
far  as  he  can,  and  being  unable  to  retreat  further  has  to 
use  it  for  the  protection  of  his  own  life.  So  that  even  if 
Strathy  was  in  the  wrong,  which  I  have  told  you  he  was 
not ;  he  had  a  right  to  order  him  out,  and  he  had  a  right  to 
put  him  out ;  but  even  if  he  was  in  the  wrong,  the  prisoner 
had  no  excuse  for  using  a  deadly  weapon  and  killing 
Strathy  under  the  circumstances  that  occurred.  So  that  I 
am  bound  to  tell  you  that  under  the  facts  proved  before 
you  the  prisoner  at  the  bar  is  guilty  of  murder." 

On  an  objection  to  his  charge  that  hQ  had  told  the  jury 
there  was  no  provocation  given  which  could  reduce  the 
crime  to  manslaughter,  and  that  in  so  doing  he  had  taken 
from  the  jury  that  which  it  was  their  privilege  to  pass 
upon,  the  learned  Chief  Justice  replied,  "  No,  it  is  a  matter 
of  law  for  me  to  say  whether  the  man  was  doing  right." 

The  charge  withdrew  altogether  from  the  jury  the 
question :  If  the  prisoner  having  been  requested  by  Mr. 
Strathy  to  leave  the  house,  whether  time  was  given  him  to 
leave  before  being  ejected ;  and  whether  the  ejection,  which 
caused  the  prisoner  to  fall  on  the  side-walk,  was  accom- 
panied with  more  force  than  was  necessary  ;  and  was  the 
provocation  thereby  given  sufficient  to  deprive  the  prisoner 
of  the  power  of  self-control ;  and  did  he  fire  the  fatal  shot 
while  in  that  condition  ?  This,  with  a  reference  to  the 
prisoner  having  to  procure  the  pistol  from  an  inside  pocket, 
as  shewing  mental  reflection,  and,  therefore,  power  to  delib- 
erate, would  have  been  a  proper  direction  to  the  jury, 
and  had  they  passed  upon  the  question  thus  raised  adversely 
to  the  prisoner,  no  fault  could  have  been  found  with  the 
verdict. 

The  questions  thus  raised  not  having  been  submitted  to 
the  jury,  there  was,  in  m}^  opinion,  misdirection  on  the 
part  of  the  learned  Chief | Justice. 
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On  examination,  it  will  be  seen  that  the  three  sub-sec-  Judgment, 
tions  of  section  229  above  referred  to  (with  the  exception  of  MacMahon, 
the  words  "or  insult"  in  the  2nd  and  3rd  sub-sections) 
simply  embody  in  the  shape  of  abstract  propositions  the 
rule  of  the  common  law  as  to  what  is  required  in  order  to 
reduce  a  homicide  from  murder  to  manslaughter. 

There  being,  as  I  conceive,  misdirection  in  the  charge, 
the  trial  and  conviction  of  the  prisoner  must  be  set  aside, 
and  a  new  trial  directed. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Sandusky  Coal  Company  v.  Walker  et  al. 

Gompany — Promoters — Liahility  for  Debts  Incurred  before 
Incorporation — Contribution. 

A  proposed  corporator  in  a  joint  stock  company,  who,  in  advance  of  the 
incorporation  takes  a  practical  part  in  the  prosecution  of  the  intended 
business  of  the  company,  or  who  sanctions  or  ratifies  the  conduct  of 
affairs  by  some  act,  not  being  a  mere  subscription  to  shares,  is  liable  to 
contribute,  with  other  subscribers  to  stock  in  a  like  position,  to  a  liability 
properly  incurred  in  carrying  out  the  objects  of  the  projected  company, 
and  the  proportionate  amount  of  contribution  by  each  depends  on  his 
share  subscription  irrespective  of  the  amount  paid  on  the  shares. 

The  statement  of  claim  as  amended  by  the  addition  of  Statement, 
certain  parties  defendant,  set  out  that  the  plaintiff  com- 
pany was  a  partnership,  and  at  the  time  thereinafter  men- 
tioned was  carrying  on  business  in  the  city  of  Sandusky, 
in  the  State  of  Ohio ;  that  about  the  month  of  May,  1892, 
the  original  defendants  entered  into  an  agreement  to 
organize  a  joint  stock  company  under  the  name  of  the 
Kingsford  and  Pelee  Navigation  Company,  (Limited),  hav- 
ing its  chief  place  of  business  at  the  village  of  Kingsford, 
in  the  county  of  Essex,  with  the  object  of  purchasing, 
building  and  owning  one  or  more  steamboats  and  of  carry- 
ing on  business  therewith  upon  the  inland  lakes,  and  the 
said  original  defendants  agreed  to  subscribe  for  certain 


678 


THE  ONTARIO  REPORTS. 


[vol. 


Statement,  amounts  of  the  stock  of  the  proposed  company  ;  that  prior 
to  the  incorporation  of  the  said  proposed  company  the 
original  defendants  entered  into  an  agreement  to  carry  on 
the  business  of  the  proposed  company,  and  in  pursuance 
thereof  purchased  the  steamer  "Imperial"  and  commenced  to 
run  the  same  upon  the  inland  lakes  and  rivers  and  between 
points  in  Ontario  and  the  United  States  aforesaid  ;  that  in 
the  carrying  on  of  the  said  business  the  steamer  "  Imperial '' 
touched  at  the  city  of  Sandusky  aforesaid,  and  while 
there,  for  the  purpose  of  the  business  and  the  running  of  the 
steamer,  the  original  defendants  purchased  from  time  to 
time  during  the  season  of  1892  from  the  plaintiff  company 
various  quantities  of  coal,  amounting  in  all  to  the  sum  of 
$1,147,  upon  which  was  paid  at  various  times  during  the  said 
season,  and  the  season  of  1895,  the  sum  of  $474.38 ;  that 
the  defendants  refused  to  pay  the  said  indebtedness  ;  that 
the  added  defendants  were  so  added  at  the  instance  of  the 
defendant  Walker,  who  claimed  they  w^ere  jointly  inter- 
ested and  liable  with  him,  if  at  all,  upon  the  plaintiffs' 
claim,  and  that  if  so,  the  plaintiffs  claimed  against  them  also 
as  from  the  original  defendants.  The  defendants  put  in 
various  defences  denying  liability,  which  it  is  not  necessary 
further  to  specify  here,  as  they  are  sufficiently  indicated 
in  the  judgments. 

On  October  31st,  1895,  judgment  was  signed  by  consent 
referring  the  matters  in  question  to  Frank  E.  Marcon  as 
special  referee  under  section  102  of  the  Judicature  Act  to 
ascertain  and  determine  the  rights  of  the  defendants  as 
between  themselves. 

By  his  report  of  January  28th,  1896,  the  special  referee 
found  that  all  the  defendants  were  bound  to  contribute  to 
the  payment  of  the  coal  bill  sued  upon  in  the  ratio  of  $5.07 
per  share. 

A  number  of  the  defendants  appealed  from  this  report, 
and  the  appeals  were  argued  before  Boyd,  C,  and  Ferguson, 
and  Robertson,  JJ.,  on  May  20th  and  22nd,  1896. 

W.  R.  Riddell,  for  eight  of  the  defendants  added  after 
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issue  of  the  writ,  namely,  S.  L.  Brown,  Arthur  Conklin,  Argument. 
James  Doan,  Richard  Gregory,  C.  Leggatt,  S.  L.  McKay, 
Randolph  Ulch,  and  S.  Wigle.  Those  who  have  paid 
up  the  full  amount  of  their  stock,  are  not  liable  any 
further :  Coleman  v.  Bellhouse,  9  C.  P.  31,  42,  44  ;  affirm- 
ed on  appeal  February  3rd,  1860,  unreported.  As  to 
what  circumstances  will  constitute  a  partnership,  ren- 
dering one  liable  for  the  debts  of  another,  see  Cox  v. 
Hickman,  8  H.  L.  C.  268  ;  Mollwo,  Marsh  &  Go.  v.  Court 
of  Wards,  L.  R.  4  P.  C.  419  ;  Badeley  v.  Consolidated 
Bank,  38  Ch.  D.  238.  It  is  obvious  there  was  no  intention 
of  these  parties  to  constitute  themselves  a  trading  partner- 
ship. They  expected  a  charter  as  a  limited  liability  com- 
pany. Se^ffert  v.  Irving,  15  0.  R.  173  and  Gildersleeve  v- 
Balfour,  15  P.  R.  293,  are  distinguishable,  because  there 
an  action  was  brought  directly  against  the  parties  by  cre- 
ditors ;  here  it  is  a  case  of  contribution  between  the  parties 
themselves.  This  is  not  a  partnership  at  all  :  Bright  v. 
Mutton,  3  H.  L.  C.  341,  368-9 ;  Lindley  on  Companies, 
5th  ed.,  pp.  18,  143-145 ;  Fox  v.  Clifton,  6  Ring.  776  ; 
Bourne  v.  Freeth,  9  B.  &  Cr.  632  ;  Thames  Navigation  Co. 
V.  Eeid,  13  A.  R.  303,  308-310,  312 ;  Thring  on  Joint  Stock 
Companies,  5th  ed,,  pp.  24-26.  Mere  presumptive  or  con- 
structive agency  is  not  enough  to  make  the  parties  liable 
for  each  other.  There  must  be  express  agency  :  Sihson  v. 
Edgworth,  11  Jur.  626  ;  Captain  Tanners  Case,  5  DeG.  & 
Sm.  182,  190.  The  agreements  are  said  to  render  us 
liable.  But  they  were  not  really  agreements  at  all,  they 
were  merely  propositions  which  were  not  carried  into 
effect.  There  is  no  estoppel  in  this  case.  But  sup- 
pose we  were  joint  owners  of  the  steamer  ImperiaJ,"  that 
will  not  justify  a  claim  by  one  joint  owner  against  the 
others.  Nothing  was  done  for  us  ;  wdiat  was  done  was 
for  an  intended  company.  The  mere  expenditure  of 
money  in  or  about  the  boat  would  give  no  right  of  action 
to  the  persons  expending  it  against  the  owners  :  Leigh  v- 
Lickeson,  15  Q.  B.  D.  60.  Walker  does  not  come  here  as 
a  creditor,  but  as  a  volunteer  who  has  expended  so  much 
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Argument,  money.  He  voluntarily  paid  the  amount  without  any 
compulsion  of  law,  and  he  paid  for  himself  and  not 
for  us. 

Mahee,  for  R.  W.  Dease,  being  also  one  of  the  added 
parties.  I  adopt  the  argument  of  Mr.  Kiddell.  But  my 
client  is  in  a  better  position.  He  admits  a  liability 
in  respect  to  the  coal  bill  up  to  August  29th,  1892, 
when  he  severed  his  connection  with  this  concern.  It  is 
impossible  to  adjust  the  rights  of  the  various  parties  in 
this  litigation.  Moreover,  we  subscribed  for  stock  in  a 
company  to  be  incorporated  under  Ontario  charter,  with  a 
capital  of  $7,000;  whereas,  ultimately,  after  we  had  with- 
drawn, the  incorporation  which  was  obtained  was  a 
Dominion  one,  and  with  a  larger  capital. 

W.  Cassels,  Q.  C,  for  the  defendant  Walker.  The  case 
of  Coleman  v.  BellJiouse,  9  C.  P.  31,  shews  that  although 
the  defendants  are  partners,  yet  that  they  are  not  liable 
equally,  because  the  liability  was  agreed  to  be  limited  to 
the  amount  of  their  subscriptions,  and  if  the  amount  thus 
subscribed  should  prove  insufficient  to  pay  the  debt,  then 
they  are  only  liable  proportionately  to  the  amounts  respec- 
tively subscribed  by  them.  Thames  Navigation  Co.  v. 
Reid,  13  A.  R.  303,  does  not  apply  to  this  case.  There  the 
agreement  sought  to  be  specifically  performed  purported  to 
be  made  with  a  company  which  never  was  formed,  and  the 
action  failed  because  there  was  no  vendee.  Seifert  v. 
Irving,  15  0.  R.  173,  shews  the  true  position  of  the  parties 
in  this  case.  The  contribution  must  be  amongst  all  the 
subscribers  according  to  the  amount  of  their  subscriptions, 
and  if  any  are  insolvent,  then  any  deficiency  so  arising 
must  be  borne  in  the  like  proportion  by  the  solvent  sub- 
scribers. 

MuTiihy,  for  the  defendant  Woollatt. 

A .  H.  Cla7'Jce,  for  the  respondents  Grenville,  Malotte  and 
Harris.  We  submit  to  the  judgment  of  the  Court,  but 
should  be  entitled  to  contribution. 

Riddell,  in  reply. 
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June  24th,  1896.    Boyd,  C.  :—  Judgment. 

Boyd,  C. 

As  to  what  persons  are  liable  in  regard  to  business 
entered  upon  by  the  subscribers  to  a  projected  company, 
the  accurate  rule  is  suggested  in  the  judgment  of  Cran- 
worth,  V.-C,  in  Carrick's  Case,  1  Sim.  N.  S.,  at  p.  509,  510  : 
"  Evidently  those  who  had  given  the  orders  under  which 
the  debts  were  incurred,  or  who  had  sanctioned  the  giving 
of  such  orders  by  others.  No  one  could  be  liable  unless 
either  the  creditor  could  say  to  him,  '  My  debt  was  incurred 
under  an  order  given  or  sanctioned  by  you,'  or  unless  the 
party  liable  to  the  creditor  could  say  to  him,  *  I  incurred 
this  obligation  under  your  engagement  to  contribute  rate- 
ably  with  me.'  No  person,  by  agreeing  to  take  shares  in 
the  company  when  formed,  enters  into  either  of  these 
engagements.  lie  neither  gives  orders  for  acts  to  be  done 
in  or  towards  forming  the  company,  nor  authorizes  others 
to  give  such  orders  on  his  account,  nor  agrees  to  indemnify 
or  to  contribute  towards  indem.nifying  those  who  do  so." 
This  was  approved  as  authority  by  Parke,  B.,  in  Bright  v. 
Hutton,  3  H.  L.  C,  at  p.  369. 

The  whole  body  of  proposed  corporators  are  not  neces- 
sarily liable  as  partners  in  the  case  of  the  prosecution  of 
business  prior  to  incorporation,  for  the  whole  concern  is 
not  a  partnership  in  that  sense  ;  but  it  is  a  quasi  partner- 
ship in  this  sense,  that  all  those  who  take  a  practical  part 
in  the  prosecution  of  the  business  or  who  sanction  or  ratify 
the  conduct  of  affairs  become  liable  as  partners.  The 
extent  or  proportion  of  liability  between  themselves 
depends  upon  the  extent  of  their  interest  as  manifested  in 
their  subscription  for  shares ;  on  this  footing  the  profits 
-and  losses  would  be  proportioned  among  them.  The 
practical  difference  as  to  evidence  is  that  in  the  case  of 
partners  all  would  be  liable  without  notice  of  the  obliga- 
tion incurred ;  in  the  other  case  some  evidence  must  be 
given  to  shew  knowledge  or  notice  and  assent  on  the  part 
of  each  person  to  be  charged. 

Agreement,  May  12th,  1892,  between  E.  C.  Walker, 
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Judgment,  trustee,  of  the  first  part,  and  ten  others,  of  whom  are 
Boyd,  C.  the  appellants  Conklin,  McKay,  and  Doan,  by  which  all 
the  parties  agreed  to  purchase  the  steamer  "  Imperial "  for 
$7,000,  to  be  held  by  the  said  Walker  as  trustee  for  the 
parties  to  the  agreement  and  others  who  may  become 
stockholders  in  a  company  proposed  to  be  incorporated 
under  the  Ontario  Joint  Stock  Company  Limited  Act, 
with  capital  of  $7,000,  divided  into  700  shares  of  $10  each. 
The  steamer  was  to  be  secured  at  once,  in  order  to  com- 
mence running  between  Kingsville  and  Pelee  Island.  The 
parties  of  the  second  part  agreed  to  indemnify  the  trustee 
from  all  loss,  charges,  damages  and  expenses  in  connection 
with  the  trusteeship,  and  from  any  liability  in  connection 
with  the  running,  management,  or  otherwise,  of  the  said 
steamer.  One  of  the  ten  named,  the  appellant  Dease,  does 
not  sign,  but  as  he  was  employed  to  run,  and  did  ran,  the 
boat  as  master  and  signed  other  papers,  there  is  no  doubt 
he  is  bound  as  much  as  if  he  had  signed  the  first  agree- 
ment. A  schedule  of  stock  to  be  taken  by  him  and  the 
others  is  annexed,  and  for  this  stock  he  and  the  others  did 
.subscribe. 

The  next  agreement  dated  May  16th,  1892,  is  signed  by 
Dease  :  this  provides  for  meeting  the  payments  on  the 
steamer  in  case  of  deficiency,  and  it  speaks  of  the  parties 
thereto  as  being  instrumental  in  organizing  the  said  com- 
pany to  be  called  "  The  Kingsville  and  Pelee  Navigation 
Company,  limited."  The  next  agreement  of  May  27th, 
1892,  is  also  signed  by  Dease,  the  appellant,  reciting  that 
it  has  been  deemed  advisable  to  purchase  the  steamer 
"  Imperial "  in  advance  of  the  said  incorporation. 

The  next  writing  is  a  formal  document  of  January 
5th,  1893,  signed  by  the  subscribers  to  the  stock  of 
the  "  Kingsville  and  Pel^e  Navigation  Company,"  Walker 
trustee  for  the  said  subscribers,  and  the  Lake  Erie  and 
Detroit  R  W.  Co.  This  is  signed  by  forty-one  sub- 
scribers apart  from  Walker,  the  trustee.  Among  them 
are  the  appellants  L.  S.  Brown  (Brow^n  &  Wigle), 
Conklin,  Doan,  Gregory,  Leggatt  (Leggatt  &  Wigle),.  Me- 
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Kay,  Ulch,  and  Wigle — all  but  Dease.  This  recites  that  Judgment, 
the  said  subscribers  are  with  others  the  owners  of  the  Boyd,  C. 
steamer  "Imperial,"  subject  to  the  several  charges  thereon, 
the  said  steamer  being  held  in  trust  by  Walker  subject  to 
the  terms  of  the  agreement  of  May  27th,  1892,  which  is 
incorporated  therewith,  and  that  the  subscribers  in  ad- 
vance of  the  incorporation  of  the  company  are  desirous 
and  have  agreed  to  sell  the  steamer,  and  then  it  proceeds 
to  direct  the  trustee  to  sell  to  the  railroad  the  steamer 
and  all  their  and  each  of  their  interests  therein.  They 
provide  for  the  railway  assuming  all  charges  now  upon 
the  steamer,  and  all  sums  due  to  their  trustee  in  respect  of 
the  said  trust  up  to  the  purchase  price,  and  that  the  balance 
of  the  price  be  held  by  Walker  upon  the  same  trusts  as 
theretofore.  This  w^as  not  carried  out  by  a  sale,  but  it 
very  significantly  shews  the  position  and  knowledge  of  the 
subscribers  under  their  own  hands  and  seals. 

The  stock  book  was  opened  on  May  12th,  18.92,  and 
the  names  of  52  subscribers  appear  thereto ;  the  last  sub- 
scription being  on  July  18th.  The  first  meeting  of  "  stock- 
holders" was  on  July  6th,  at  which  date  there  were  50 
subscribers  to  the  stock  list.  Provisional  directors  were 
then  appointed  on  motion  seconded  by  the  appellant  Doan, 
and  of  those  named  Grenville,  Dease  and  Brown,  were  there. 
It  was  decided  at  that  meeting  to  take  possession  of  the 
Pelee  dock  and  to  build  a  warehouse  thereon. 

At  a  meeting  of  the  provisional  directors  on  August 
19th,  it  was  resolved  that  the  secretary  notify  Mr. 
Brown  that  if  he  puts  his  dock  in  proper  repair  and  erects 
a  warehouse,  that  the  Imperial  will  make  regular  trips 
thereto,  and  it  was  also  then  provided  that  a  schedule  of 
tariflf  rates  be  issued,  etc.  On  August  23rd  the  provi- 
sional directors  resolved  that  a  purser  should  be  at  once 
appointed  on  the  Imperial,  and  that  James  Malott  be 
engaged  as  purser  at  a  salary  of  $20  a  month. 

At  a  meeting  of  directors  on  September  loth,  1892,  it 
was  agreed  that  the  lease  made  by  Conoll}'  to  Grenville  of 
the  west  docks  on  Pelee  Island  be  assumed  by  this  com- 
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Judgment,  pany,  and  that  the  costs  and  payments  entailed  by  Grenville 
Boyd,  0.  as  lessee  of  the  dock  be  also  assumed,  and  that  the  dock 
should  be  conveyed  to  the  company.  Those  present  were 
L.  Malott,  F.  Green,  W.  Woollatt,  and  Grenville.  Dease 
was  there,  but  did  not  remain. 

Chas.  Leggatt  was  then  appointed  manager  of  the  steamer 
Imperial,  who  was  to  give  all  instructions  as  to  the  run- 
ning of  the  steamer. 

The  provisional  directors  on  October  18th,  1892,  directed 
the  calling  of  a  general  meeting  of  stockholders,  and  such 
a  meeting  was  held  on  November  22nd,  1892,  to  consider 
the  proposal  for  the  purchase  of  the  steamer  by  the  rail- 
way. It  was  stated  that  if  the  railway  purchased  a  con- 
trolling interest  in  the  stock  they  would  take  the  manage- 
ment of  the  business  in  their  own  hands. 

The  secretary  then  read  a  statement  of  the  affairs  of 
the  company,  shewing  the  liabilities  to  be  about  $3,400, 
irrespective  of  what  had  been  paid  on  account  of  the 
boat. 

Conklin  moved,  seconded  by  Doan,  that  S.  Wigle  and 
S.  L.  McKay  be  appointed  auditors  to  audit  all  the  books. 

December  10th,  1892,  at  directors'  meeting,  S.  L. 
McKay  was  appointed  secretarj^-treasurer  till  the  next 
general  meeting. 

It  was  next  resolved,  that  a  general  meeting  should  be 
held  on  December  19th  for  the  purpose  of  receiving  the 
auditors'  report  and  other  business. 

On  December  19tb,  1892,  the  general  meeting  was  held 
in  the  town  hall,  and  the  auditors'  report  was  submitted, 
read  and  adopted.  Wigle  was  present,  also  Brown,  Doan, 
Ulch,  Gregory  and  McKay,  and  all  took  part  in  the  pro- 
ceedings. Altogether  it  is  said  by  Gregory  that  over  forty 
were  at  this  meeting. 

It  was  moved  by  Grenville  and  seconded  b}^  Wigle,  and 
carried,  that  this  compan}^  assign  their  claim  of  the  west 
dock  to  the  railroad  company  on  the  same  terms  as  the 
boat. 

December  29th,  1892  :  Directors'  meeting  as  to  dockage, 
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west  dock,  re  Grenville  and  McCormick,  as  to  offset  one  Judgment, 
claim  against  the  other — L.  Malott,  Grenville,  Woollatt,  Boyd,  d 
and  Green  present. 

January  5th,  1893  :  Directors  resolved  to  pay  Gren- 
ville claim  of  note  and  legal  executions,  also  to  pay  $125 
on  note  due  December  31st  at  Walkerville — (same  direc- 
tors present), 

June  12th,  1893:  Meeting  read  charter  of  incorporation 
for  $9,000  capital. 

Doan  moves  that  meeting  approves  and  assumes  respon- 
sibility for  Walker's  acts  as  trustee. 

These  appear  to  be  all  the  material  entries  to  be  found 
in  the  records  of  the  company's  proceedings,  though  it  is 
said  much  was  done  and  ordered  which  is  not  there  set 
forth. 

Malott,  in  his  evidence,  says  that  it  was  well  known  in 
Kingsville  that  the  boat  had  been  purchased  and  was  run- 
ning from  1st  to  6th  July ;  that  the  meeting  of  July  6th 
was  largely  attended  by  about  two-thirds  of  the  share- 
holders, and  they  started  to  run  the  boat  without  being 
incorporated.  All  the  shareholders,  he  says,  knew  that 
the  boat  was  running. 

Woollatt  says  that  the  provisional  directors  were  to  take 
charge  of  the  boat  and  give  directions  {i.e.,  for  its  manage- 
ment and  use).  These  provisional  directors  acted  for  all 
the  subscribers,  and  profits,  if  earned,  would  have  gone  into 
their  pockets. 

As  to  the  different  appellants  and  their  attitude  as  to 
the  running  of  the  steamer,  it  appears  affirmatively  that 
there  were  present  at  the  first  meeting  of  subscribers  in 
July,  S.  L.  Brown,  Conklin,  and  Doan,  which  was  practi- 
cally the  inaugural  meeting  for  the  beginning  of  business. 

The  results  in  brief  are  that  the  steamer  was  purchased 
for  the  benefit  of  all  the  shareholders  and  held  by  Walker 
as  trustee  for  them ;  the  boat  was  run  for  their  benefit  in 
advance  of  incorporation,  as  all  knew  ;  all  were  aware  of 
these  operations,  and  all  admit  under  their  hands  that  they 
are  jointly  interested  in  the  steamer. 
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Judgment.  Many  of  the  appellants — most  of  them — take  part  more 
Boyd,  C.  or  less  in  the  operations  of  the  company,  attending  meet- 
ings and  directing  affairs  on  the  steamer  or  in  the  conduct 
of  the  office  business  ;  all  would  have  expected  to  share  in 
the  profits  had  any  been  made,  and  thus,  I  think,  all 
became  liable  to  contribute  to  the  coal  bill  incurred  in 
running  the  steamer.  This  was  a  necessary  expense,  and 
it  was  incurred  by  the  captain  or  manager  of  the  boat,  he 
telling  the  plaintiffs  that  the  company  was  not  incorpor- 
ated, and  that  Walker,  who  paid  the  plaintiffs,  was  trustee 
of  the  boat. 

The  payment  of  this  coal  bill  was  not  a  voluntary  act, 
but  one  which  it  was  proper  for  the  trustee  of  the  boat  to 
do,  and  in  the  interests  of  the  parties  jointly  interested,  to 
relieve  her  from  the  lien  which  might  otherwise  attach 
upon  the  vessel. 

The  appeal  fails  as  to  those  who  seek  to  be  relieved 
from  liability  to  contribute. 

The  appeal  of  Arthur  Woollatt  should  not  be  entertained 
to  its  full  extent.  So  far  as  this  coal  claim  is  concerned 
all  the  subscribers  to  the  stock  (not  now  parties)  who  were 
aware  of  the  operations  of  the  steamer  and  either  approved 
of  it  or  ratified  it  by  some  act  apart  from  the  mere  sub- 
scription of  stock,  should  be  brought  in  as  contributories 
to  this  claim. 

But  the  scope  of  this  reference  should  not  be  extended 
to  other  claims  not  presented  in  the  pleadings,  though 
others  there  may  be  in  which  there  is  common  liability  to 
a  greater  or  lesser  extent. 

There  should  be  no  costs  of  this  appeal. 

Memo.  :  In  this  case  I  think  contribution  should  be 
without  reference  to  what  has  been  paid  on  each  share  ; 
the  liability  does  not  arise  in  respect  of  calls  upon  the 
shares,  though  the  amount  of  shares  subscribed  by  each 
may  well  regulate  the  quantum  of  contribution  as  between 
those  jointly  liable  :  Thomioson  v.  Williamson,  7  Bli.  N.  R. 
432,  444. 
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Ferguson,  J. :—  Judgment. 

Ferguson,  J. 

In  delivering  the  answer  of  the  Judges  in  the  case 
Bright  v.  Hutton,  3  H.  L.  C,  at  p.  369,  Baron  Parke  said : 
"  All  the  questions  of  contributories  resolve  themselves 
into  two  simple  questions  of  fact :  1st.  Of  by  far  the  most 
frequent  occurrence,  did  the  alleged  contributory  make,  or 
authorize  to  be  made,  the  contract,  in  respect  of  which  he 
is  called  on  to  contribute,  on  his  account,  jointly  with 
others  ?  or,  2nd.,  if  any  one  or  more  entered  into  the  con- 
tract in  his  own  or  their  behalf,  did  he  agree  to  indemnify 
the  person  or  persons  contracting  in  part  or  in  all  against 
the  consequences  of  the  contract  ?" 

On  the  same  page,  the  learned  Judge  says  :  "We  con- 
sider the  law  to  have  been  most  correctly  laid  down  by 
Lord  Cranworth  in  Carrick's  Case,  1  Sim.  N.  S.  509." 

In  the  last  mentioned  case,  Lord  Cranworth  asks  the 
question  :  "  Who  then  were  the  persons  liable  to  pay  the 
debts  incurred  in  the  attempt  to  form  the  company  ?"  and 
he  answers,  "  evidently  those  who  have  given  the  orders 
under  which  the  debts  were  incurred,  or  who  had  sanc- 
tioned the  giving  of  such  orders  by  others.  No  one  could 
be  liable  unless  either  the  creditor  could  say  to  him :  '  my 
debt  was  incurred  under  an  order  given  or  sanctioned  by 
you ;'  or  unless  the  party  liable  to  the  creditor  could  say 
to  him  :  '  T  incurred  this  obligation  under  your  engage- 
ment to  contribute  rateably  with  me.'  No  person  by 
agreeing  to  take  shares  in  the  company  when  formed, 
enters  into  either  of  these  engagements." 

After  having  perused  all  the  authorities  referred  to  on 
the  argument  of  this  appeal,  and  considered  the  matter  as 
well  as  I  have  been  able,  I  am  of  the  opinion  that  these 
are  the  principles  of  law  that  apply  in  considering  and 
determining  whether  or  not  a  person  whose  name  appears 
in  the  list  of  subscribers  for  stock  in  the  then  proposed  or 
contemplated  company,  is  liable  to  contribute  towards  the 
price  of  tlie  coal  purchased  from  the  plaintiff  for  consump- 
tion and  consumed  on  the  boat  "Imperial "  (the  subject  of 
this  action). 
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Judgment.  J  have  perused  the  various  documents  in  evidence  ;  the 
Perguson,  J.  minutes  of  the  meetings  of  shareholders,  or  rather  of  those 
who  had  subscribed  for  stock,  and  the  other  evidence, 
intending  to  give  a  brief  synopsis  of  it  here,  but  I  now 
think  this  last  not  necessary,  and  indeed  useless,  as  the 
Chancellor  in  his  elaborate  judgment  has  given  what  I 
think  a  very  good  epitome  of  all ;  and  I  fully  agree  in 
results  as  stated  by  him,  namely,  that  the  boat  Imperial 
was  purchased  for  the  benefit  of  all  subscribers  for  stock, 
and  held  by  the  defendant  Walker  in  trust  for  them  ;  that 
the  boat  was,  with  their  knowledge,  run  for  their  benefit 
in  advance  of  incorporation  of  the  company  ;  and  that 
they  were  all  aware  of  the  operation  of  the  boat. 

It  appears  by  one  of  the  documents  that  no  less  a  num- 
ber than  forty -one  of  these  subscribers  for  shares,  admit 
and  state  over  their  hands  and  seals,  that  they  were  jointly 
interested,  and  these  embrace  all  or  nearly  all  the  appel- 
lants here. 

The  learned  referee,  as  we  were  told,  refused  to  add 
parties,  and  he  seems  to  have  dealt  with  only  the  sixteen 
defendants  on  the  record  at  the  time  of  the  consent  refer- 
ence to  him. 

The  case  should,  I  think,  be  referred  back,  and  all  sub- 
scribers for  stock  who  are  not  now  parties,  and  who, 
according  to  the  rules  stated  by  Lord  Cranworth  above 
referred  to,  are  liable,  should  be  made  parties.  In  other 
words,  all  subscribers  for  stock  who  were  aware  of  the 
operation  of  the  boat,  and  who  either  contracted  or  author- 
ized or  approved  of  or  ratified  what  was  done  by  some 
act,  not  being  a  mere  subscription  for  stock,  should  be 
made  parties  if  not  now  parties.  These,  T  agree  in  saying, 
should  be  made  to  contribute  towards  the  payment  for  the 
coal,  which  will  now  be  contribution  towards  the  reim- 
bursing and  indemnifying  Mr.  Walker. 

It  may  be  that  some  of  them  are  insolvent  or  out  of  the 
jurisdiction,  and  if  such  is  the  fact,  each  case  as  it  arises, 
can  be  dealt  with  according  to  the  proper  practice. 

I  am  of  the  opinion  that  those  who  have  appealed,  seek- 
ing relief  from  liability,  have  failed  in  their  appeals. 
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The  contention  based  upon  the  fact  of  having  paid  Judgment, 
wholly  or  in  part  the  amount  subscribed  for,  cannot,  I  Ferguson,  J. 
think,  succeed.    Ci  editors  have,  as  I  think,  in  the  circum- 
stances, no  concern  with  this. 

I  do  not  see  that,  on  this  appeal,  the  position  of  the 
defendant  Dease  or  that  of  the  defendant  Brown,  is  legally 
any  better  than  the  positions  of  the  others  who  seek  relief 
from  liability. 

I  do  not  see  that  there  is  any  ground  for  the  contention 
that  the  payment  of  the  plaintiff's  claim  by  the  defen- 
dant Walker,  was  a  voluntary  payment  by  him.  It  was 
a  payment  that  would  have  been  properly  made  by  him  in 
the  first  instance. 

I  do  not  see  that  the  scope  of  the  reference  can  properly 
be  enlarged  so  as  to  embrace  matters  not  appertaining  to 
the  claim  for  the  price  of  the  coal  sued  for  by  the  plain- 
tiff. The  consent  reference  seems  to  me  to  be  confined  to 
this,  including,  of  course,  the  costs  paid  by  the  defendant 
Walker  to  the  plaintiff*. 

It  is,  I  think,  not  necessary  to  deal  more  specifically 
with  the  various  grounds  of  appeal. 

There  should  be  no  costs  of  this  appeal. 

BoBERTSON,  J.,  concurred. 

A.  H.  F.  L. 
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Re  Toronto,  Hamilton,  and  Buffalo  Railway  Company 
AND  Burke  et  al. 

Railioays — A7'bitration — 51  Vict.  ch.  '29,  sec.  150  (Z). ) — Opposite  Party" 
— Mortgagor  and  Mortgagee. 

The  Avords  "  opposite  party  "  in  sec.  150  of  the  Dominion  Railway  Act, 
51  Vict.  ch.  29,  sec.  150,  must  be  read  so  as  to  include  both  mortgagor 
and  mortgagee,  and  both  must  concur  in  the  appointment  of  an  arbi- 
trator to  determine  the  compensation  to  be  paid  for  mortgaged  land 
required  for  the  railway. 

Statement.  CERTAIN  land  being  required  by  the  company  for  the 
purposes  of  their  railway,  they  served  upon  Burke,  the 
owner  of  the  equity  of  redemption,  and  Farr,  the  mort- 
gagee, the  usual  notice  under  sec.  146  of  the  Dominion 
Railway  Act,  51  Yict.  ch.  29,  containing  a  description  of 
the  land  required,  a  declaration  of  readiness  to  pay  a  cer- 
tain sum  as  compensation/and  the  name  of  a  person  to  be 
appointed  as  the  arbitrator  of  the  company,  if  their  offer 
should  not  be  accepted.  The  mortgagee  accepted  the  offer, 
but  the  owner  of  the  equity  did  not,  and  appointed  an 
arbitrator  on  his  behalf.  The  two  arbitrators  so  appointed, 
jointly  appointed  a  third,  and  the  board  thus  constituted 
proceeded  to  take  evidence. 

The  company,  however,  not  being  satisfied  that  the  pro- 
ceedinos  were  reo^ular,  made  a  motion  under  sec.  150  of 
the  Act,  for  an  order  appointing  a  sole  arbitrator,  as  in  a 
case  of  default  of  appointment  by  the  land -owner. 

Section  150  provides:  "If,  within  ten  days  after  the 
service  of  such  notice,  or  within  one  month  after  the  first 
publication  thereof,  the  opposite  party  does  not  give  notice 
to  the  company  that  he  accepts  the  sum  offered  by  it,  or 
does  not  give  notice  to  it  of  the  name  of  a  person  whom 
he  appoints  as  arbitrator,  the  Judge  shall,  on  the  applica- 
tion of  the  company,  appoint  a  person  to  be  sole  arbitrator 
for  determining  the  compensation  to  be  paid  as  aforesaid." 

The  motion  was  heard  by  Meredith,  C.J.,  as  "  the  J udge  " 
named  in  the  section,  on  the  14th  Jul}^,  1896. 
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UArcy  Tate,  for  the  company. 
Teetzel,  Q.  C,  for  Burke. 
P.  D.  Grerar,  for  Farr. 

July  14,  1896.    Meredith,  C.  J.  :— 


Statement 


The  words  "opposite  party"  in  sec.  150  must  be  read 
distributively  so  as  to  include  both  mortgagor  and  mort- 
gagee, and  both  not  having  concurred  in  the  appointment 
of  an  arbitrator,  the  position  is  the  same  as  if  no  arbitra- 
tor had  been  appointed  by  the  land-owner.  An  order 
should  therefore  be  made  appointing  a  sole  arbitrator. 

E.  B.  B. 


Stephenson  v.  Yokes. 

Company — iTew  Stock — By-law  for  Allotment  hy  Shareholders — Right  of 
Directors  to  Allot — Directors — Duration  of  Office — By-law — Right  of 
Shareholders  to  Vary  at  Special  General  Meeting — R.  S.  0.  ch.  157, 
sec.  37. 

Where  a  by-law  is  passed  at  the  annual  general  meeting  of  a  joint  stock 
company  providing  for  the  allotment  of  certain  new  stock  by  the  share- 
holders, the  directors  have  no  power  to  pass  a  by-law  directing  its 
repeal  and  providing  for  the  allotment  by  themselves. 

At  a  meeting  of  the  directors  of  a  company  a  by-law,  under  section  37  of 
R.  S.  O.  ch.  157,  was  passed,  and  subsequently  confirmed  by  the  share- 
holders, providing  thac  the  directors  should  hold  office  for  one  year 
and  until  their  successors  were  appointed  : — 

Held,  that  the  by-law  so  passed  could  only  be  repealed  at  the  next  annual 
general  meeting  of  the  company,  and  therefore  a  by-law  passed  during 
the  directors'  year  of  office,  by  the  shareholders  at  a  special  meeting  of 
the  company,  providing  that  the  appointment  should  be  terminable  by 
resolution,  was  invalid. 

This  was  an  action  tried  before  Street,  J.,  at  the  Statement. 
Toronto  non-jury  sittings,  on  31st  March,  1896. 
The  facts,  so  far  as  material,  were  as  follows : 
The  Toronto  Lock  Company  Limited,  one  of  the  plain- 
tiffs in  this  action,  were  incorporated  in  October,  1893, 
under  R.  S.  0.  ch.  157,  with  a  capital  of  $3,000,  divided 
into  thirty  shares  of  $100  each.    On  21st  March,  1895, 
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the  directors  passed  a  by-law  for  increasing  the  capital 
stock  to  $25,000,  and  this  by-law  having  been  duly  con- 
firmed by  the  shareholders,  supplementary  Letters  Patent 
were  issued  on  24th  June,  1895,  to  increase  the  stock  in 
accordance  with  the  by-law.  By  the  terms  of  the  by-law 
upon  which  the  increase  was  founded,  it  was  provided  that 
the  new  shares  should  be  issued  and  allotted  as  follows  : 
twenty-one  shares  as  the  directors  should  deem  proper  for 
the  benefit  of  the  company,  and  the  remaining  199  shares 
as  a  majority  of  the  shareholders  at  any  general  meeting 
of  the  company  duly  convened,  should  thereafter  deter- 
mine. On  the  23rd  July,  1895,  the  directors  met  and 
allotted  the  twenty-one  shares  of  new  stock  with  which 
the  by-law  authorized  them  to  deal. 

At  a  meeting  of  the  directors,  held  5th  October,  1895, 
certain  existing  by-laws  were  repealed  and  new  ones  were 
passed  in  their  stead,  by  which  it  was  inter  alia  provided 
that  directors  should  hold  office  for  one  year,  and  until 
their  successors  should  be  elected  :  that  by-laws  might  be 
amended,  altered,  or  repealed  ;  but  only  by  a  vote  in  favour 
of  such  amendment,  alteration,  or  repeal,  representing  at 
least  a  majority  of  the  total  number  of  shares  subscribed 
from  time  to  time. 

The  annual  meeting  of  shareholders  was  held  on  19th 
October,  1895,  at  which  these  by-laws  were  confirmed,  and 
the  plaintiff"  T.  H.  Stephenson  and  the  defendants  Miles 
Vokes  and  Robert  Oxenham,  were  appointed  the  directors 
of  the  company;  Miles  Yokes  was  elected  president,  and 
Robert  Oxenham,  secretary  of  the  company  on  the  same 
day. 

Subsequently  four  shares  of  the  199,  were  allotted  by 
the  directors,  and  the  allotment  was  confirmed  by  the 
shareholders  at  a  meeting  duly  called. 

A  special  shareholders'  meeting  was  called  by  the  plain- 
tiff" Stephenson  on  11th  January,  1896,  under  sec.  39 
of  R.  S.  0.  ch.  157,  for  the  purpose  of  amending  the  by-law 
with  regard  to  the  term  of  office  of  the  directors,  by  making 
it  terminable  by  resolution  of  the  shareholders  at  a  meet- 
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ing  called  for  the  purpose ;  and  also  for  the  purpose  of  Statement. 

passing  a  resolution  terminating  forthwith  the  tenure  of 

the  existing  directors,  and  electing  others  in  their  stead. 

On  the  day  for  which  the  meeting  of  shareholders  was 

called,  the  directors  held  a  meeting  and  passed  a  by-law 

repealing  so  much  of  the  by-law  for  increasing  the  capital 

stock  as  placed  the  allotment  of  the  199  shares  in  the 

hands  of  the  shareholders,  and  providing  in  lieu  thereof, 

that  the  directors  might  allot  the  same.    After  passing 

this  by-law,  and  before  the  shareholders'  meeting,  the 

directors  proceeded  to  allot  five  shares  to  Miles  Yokes, 

who  paid  to  the  company  $500  for  them  and  subscribed 

for  them. 

At  the  shareholders'  meeting,  the  by-law  for  making  the 
tenure  of  office  of  the  directors  terminable  by  resolution, 
was  put  to  the  meeting  and  declared  by  the  chairman, 
Miles  Yokes,  to  have  been  lost  upon  the  following  vote : 
For  the  by-law,  24 ;  against  it,  30.  In  arriving  at  this 
vote,  the  chairman  counted  the  vote  upon  the  live  shares 
allotted  to  him  by  the  directors  on  that  day,  and  rejected 
five  votes  cast  by  the  plaintiff  Stephenson  upon  a  proxy 
in  his  favour  from  one  Bedson. 

The  resolution,  removing  the  existing  directors  and 
appointing  in  their  place  the  plaintiffs  Stephenson  and 
Mulvey,  and  the  defendant  Oxenham,  was  then  submitted 
and  declared  lost  upon  the  same  division. 

After  the  meeting,  the  defendant  Oxenham  fearing  that 
the  plaintiffs  Stephenson  and  Mulvey  would  attempt  to 
take  forcible  possession  of  the  office  of  the  company,  with 
the  assent  of  the  defendant  Yokes,  removed  the  books  to 
his  own  house,  and  a  watchman  was  placed  in  charge  of 
the  premises  by  the  defendant  Yokes ;  but  notwithstand- 
ing this  precaution,  the  plaintiffs  Stephenson,  Mulvey  and 
defendant  Yokes,  succeeded  in  the  course  of  the  night,  in 
obtaining  possession  of  the  premises. 

The  five  shares  of  stock  in  respect  of  which  the  plain- 
tiff Stephenson  tendered  the  proxy  of  Bedson,  stood  in  the 
books  of  the  company  in  the  name  of  Bedsou ;  he  had. 
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Statement,  however,  agreed  to  sell  them  to  Stephenson,  but  the  trans- 
fer had  not  been  recorded  in  the  company's  books,  and  no 
application  to  record  it  had  been  made  to  the  directors, 
whose  consent  was  necessary  under  the  by-laws  of  the 
company,  before  a  transfer  could  be  made  in  the  books.  It 
was  stated  in  the  argument  that  the  proxy  had  been  rejec- 
ted on  the  ground  that,  although  the  shares  appeared  on 
the  books  of  the  company  in  Bedson's  name,  he  really  was 
not  the  owner  of  them,  and,  therefore,  could  not  give  a 
proxy  even  to  the  beneficial  owner,  although  the  latter 
was  a  shareholder  in  respect  of  other  shares. 

This  action  was  brought  on  13th  January,  1896,  by 
Stephenson,  Mulvey,  and  the  company  against  Yokes  and 
Oxenham,  asking  to  have  it  declared  that  the  directors 
could  not  lawfully  alter  the  by-law  under  which  the  stock 
was  increased,  so  as  to  give  themselves  power  to  allot  the 
new  shares  ;  and  that  their  allotment  of  five  shares  to 
Miles  Yokes  was  illegal :  that  the  defendant  Yokes  should 
have  rejected  the  five  votes  cast  by  him  in  respect  of  such 
shares,  and  should  have  allowed  the  five  votes  cast  by 
Stephenson  as  proxy  for  Bedson,  and  should  have  declared 
that  the  by-law  for  terminating  the  term  of  office  of  the 
directors  submitted  to  the  shareholders'  meeting  of  11th 
January,  1896,  and  the  resolution  removing  the  existing 
directors  and  electing  the  plaintifi's  Stephenson  and  Mulvey 
and  the  defendant  Oxenham  in  their  stead,  had  been 
passed  ;  and  for  a  declaration  that  the  said  plaintiffs  and 
the  defendant  Oxenham  were  duly  elected  directors  of  the 
company  at  the  said  meeting;  and  for  an  injunction  restrain- 
ing the  defendant  Yokes  from  interfering  as  a  director  or 
as  president;  and  for  an  order  directing  the  defendant 
Oxenham  to  deliver  to  the  plaintiffs  the  books  of  the  com- 
pany. 

By  an  agreement,  dated  16th  January,  1896,  between 
the  parties,  it  was  agreed  that  the  defendant  Oxenham 
should  return  the  books  of  the  company  to  the  office 
without  prejudice  to  their  respective  rights,  and  this  was- 
done. 


XXVII.] 


STEPHENSON  V.  YOKES. 


695 


The  defendant  Yokes  in  his  statement  of  defence,  alleged  Statement, 
that  he  purchased  the  five  shares  of  new  stock  in  good 
faith,  believing  he  had  the  right  to  do  so,  but  did  not  insist 
upon  the  validity  of  the  allotment,  and  was  willing  that  it 
should  be  declared  not  to  have  been  duly  issued,  but  he 
submitted  that  the  $500  paid  for  it  should  be  returned  to 
him  by  the  company.  He  further  submitted  that  he  had 
never  been  removed  from  the  office  of  director,  and  that 
he  still  held  such  office ;  and  that  the  plaintiffs  Stephen- 
son and  Mulvey  were  not  entitled  to  use  the  name  of  the 
company  as  plaintiffs. 

The  defendant  Oxenham  alleged  that  he  was  elected  a 
director  of  the  company  and  its  secretary  on  19th  October, 
1895,  and  had  the  custody  of  the  books  of  the  company  ; 
that  the  resolution  removing  him  from  his  office  of  director, 
having  been  declared  lost,  he  was  entitled  to  retain  the 
books,  and  that  he  removed  them  to  ensure  their  safety ; 
and  he  submitted  that  he  had  done  nothing  wrono^. 

Mulvey,  and  Mc Brady,  for  the  plaintiffs. 

8.  H.  Blake,  Q.  C,  and  Denton,  for  defendant  Yokes. 

Bicknell,  for  defendant  Oxenham. 

April  1.3th,  1896.    Street,  J.  :— 

The  by-law  for  increasing  the  capital  stock  of  the  com- 
pany, prescribed  the  manner  in  which  the  new  shares 
should  be  allotted  in  accordance  with  the  second  sub-sec- 
tion of  the  18th  section  of  the  Act,  R.  S.  0.  ch.  157,  and 
provided  that  the  a,ilotment  should  be  made,  save  as  to 
twenty-one  shares,  by  the  shareholders.  This  by-law  was 
sanctioned  by  the  shareholders  at  a  general  meeting  in  the 
manner  required  by  the  21st  section  of  the  Act,  and  it  was 
the  basis  of  the  new  issue.  It  was  not  competent  for  the 
directors  to  violate  its  provisions  by  assuming  to  allot  the 
shares  without  the  authority  of  the  shareholders  who  had 
reserved  to  themselves  the  control  of  the  allotment ;  and 
the  form  which  the  directors  went  through  of  passing  a 
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Judgment  by-law  to  justify  the  act,  does  not  help  the  matter,  for  they 
Street,  J.  had  no  authority  to  pass  such  a  by-law.  The  allotment 
of  the  five  shares  by  the  directors  to  Miles  Vokes  on  11th 
January,  1896,  was,  therefore,  beyond  their  powers,  and  he 
must  be  ordered  to  release  them  to  the  company,  and  the 
allotment  of  them  must  be  declared  to  have  been  invalid 
and  of  no  effect.  At  the  same  time  he  is  entitled  to  a 
judgment  against  the  company  for  the  recovery  of  the 
$500  paid  for  the  shares,  with  interest  from  the  time  it 
was  paid.  I  think  this  is  a  more  desirable  way  of  dealing 
with  the  matter  than  to  allow  him  to  retain  the  shares  until 
his  money  is  repaid  to  him,  for  that  would  entitle  him  to 
vote  upon  them  in  the  meantime. 

Then  with  regard  to  the  five  shares  standing  upon  the 
books  in  the  name  of  Bedson,  but  which  he  had  sold  to 
Stephenson,  I  think  the  defendant  Vokes,  the  chairman  of 
the  meeting  of  shareholders  on  11th  January,  1896,  was 
clearly  wrong  in  rejecting  the  proxy  held  by  Stephenson 
from  Bedson.  Both  the  registered  owner  and  the  beneficial 
owner  of  these  shares,  concurred  in  agreeing  that  the  latter 
should  vote  upon  them,  and  there  was  no  reason  for  disfran- 
chising both  of  them.  I  think  the  proxy  given  by  Bedson 
to  Stephenson,  entitled  the  latter  to  vote  in  respect  of 
thera. 

I  am  of  opinion,  however,  that  the  shareholders  had  no 
power  to  pass  a  by-law  amending  the  existing  by-law 
regulating  the  term  of  office  of  the  directors.  It  is  true 
that  in  the  absence  of  any  provision  to  the  contrary,  in  a 
charter  of  incorporation,  the  right  to  make  by-laws  for 
the  management  of  the  company,  is  no  doubt  vested  in 
the  whole  body  of  shareholders;  but  it  is  competent  for 
the  power  creating  the  corporation  to  vest  the  power  in  a 
select  body,  and  that  has  been  done  in  the  Act  under 
which  this  company  has  been  incorporated,  by  providing 
that  the  directors  may  pass  by-laws  for  certain  purposes 
specified  in  the  Act.  Under  section  87,  sub-section  (c),  the 
•  term  of  office  of  the  directors  is  to  be  dealt  with  by  by-law 
to  be  passed  by  them.    The  directors  of  this  company 
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exercised  this  power  by  passing  a  by-law  which  provided  Judgment, 
that  the  term  of  office  should  be  one  year,  and  this  by-law    street,  J. 
was  confirmed  at  the  annual  meeting  held  on  19th  October, 
1895,  at  which  the  defendants  and  the  plaintiff  Stephen- 
son were  elected. 

The  shareholders  having  confirmed  this  by-law,  were 
bound  by  it  and  could  not  themselves  pass  another  one  to 
alter  it ;  they  must  wait  until  the  next. annual  meeting 
and  put  in  a  new  set  of  directors  who  would  pass  a  new 
by-law.  See  2  Kyd  on  Corporations,  100  ;  Angell  &  Ames 
on  Corporations,  11th  ed.,  pars.  325-6-7. 

The  action  of  the  plaintiffs,  Stephenson  and  Mulvey, 
therefore,  in  forcibly  ousting  the  defendants  from  the  con- 
trol of  the  company  and  taking  it  upon  themselves,  was, 
therefore,  entirely  unjustifiable,  and  there  must  be  a  de- 
claration that  the  defendants  Yokes  and  Oxenham  and  the 
plaintiff  Stephenson,  are  the  directors  of  the  company  for  ' 
a  year  from  the  19th  October,  1895,  and  until  their  suc- 
cessors are  elected.  If  there  was  an  undertaking  for 
damages  when  the  plaintiffs  obtained,  as  it  was  stated 
they  did,  an  injunction  to  the  hearing,  the  defendants 
may,  if  they  wish,  but  at  their  risk  of  costs  of  the  refer- 
ence, take  a  reference  as  to  the  damages. 

The  interim  injunction,  if  any,  will  be  dissolved,  and 
the  plaintiffs  Stephenson  and  Mulvey  must  pay  the  full 
costs  of  the  motion  for  injunction,  and  one-half  of  the  other 
costs  of  the  defendants.  I  make  this  order  as  to  costs 
because,  although  both  parties  have  been  in  the  wrong, 
the  plaintiffs  Stephenson  and  Mulvey  have  improperly 
usurped  the  control  of  the  company's  affairs,  and  have 
improperly  made  the  company  a  party  plaintiff. 

The  injunction  restraining  the  sitting  directors  from 
interfering  with  the  affairs  of  the  company,  seems  to  be  at 
variance  with  the  authorities  upon  which  Chaplin  v. 
Public  School  Board  of  Woodstock,  16  O.  R.  728,  was 
decided. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

E,E  Young. 

Will — Execution — Attesting  Witnesses — Inability  to  Procure  Proof  by — 
Other  Sufficient  Evidence — Letters  after  Execution — Admissibility. 

Where  the  Surrogate  Judge  is  satisfied  of  the  inability  to  furnish  proof  of 
the  execution  of  a  will  by  the  attesting  witnesses,  it  may  be  proved  by 
other  sufficient  evidence. 

A  will  in  testator's  handwriting  and  signed  by  him  was  found  in  a  place 
where  testator  was  accustomed  to  keep  his  papers,  it  being  so  signed  in 
the  presence  of  two  persons,  who  signed  as  witnesses,  the  handwriting 
being  apparently  that  of  two  persons  and  distinct  from  that  of  the 
testator,  and  who,  though  due  search  was  made  for  them,  could  not  be 
found,  this  being  attributable  to  their  being  strangers,  testator  being 
under  the  belief,  from  the  misreading  of  a  text  book  on  wills,  that 
strangers  were  the  best  witnesses.  The  Surrogate  Judge  being  satisfied 
as  to  the  inability  to  procure  proof  by  the  witnesses,  and  that  the  due 
execution  of  the  will  had  been  proved  by  other  evidence,  admitted  it  to 
probate.    On  appeal  to  the  Divisional  Court  the  judgment  was  affirmed. 

Per  Boyd,  C. — Where  the  will  is  itself  in  evidence  with  the  testator's 
and  witnesses'  signatures  thereon,  post-testamentary  letters  of  the 
testator  are  receivable  in  evidence  to  enable  the  Court  to  come  to  a 
right  conclusion. 

Statement.  This  was  an  action  tried  before  the  Judge  of  the  Surro- 
gate Court  of  the  county  of  Went  worth,  on  the  10th  and 
.     23rd  ©f  March  1896. 

It  was  brought  by  William  Armstrong  and  Samuel 
Hunter,  the  executors  under  the  alleged  will  of  Thomas 
^  Murray,  deceased,  who  in  his  lifetime  resided  in  the  city 

of  Hamilton  in  this  Province,  to  have  probate  thereof 
declared  in  solemn  form  of  law. 

The  alleged  will  was  found  with  other  papers  of  the 
deceased,  in  a  place  where  he  was  accustomed  to  keep 
letters  ready  to  post  and  other  parcels. 

By  the  alleged  will,  Thomas  Young  purported  to  give, 
with  the  exception  of  a  bequest  of  $500,  to  his  daughter 
Mrs.  J.  E,.  McDougall,  all  his  property  in  this  country  "  to 
Theresia  Atkins,  my  intended  wife,"  naming  the  property 
and  appointing  the  plaintiffs  his  executors.  The  will  was 
in  the  handwriting  of  Thomas  Young,  and  was  signed  by 
him,  and  purported  to  be  so  signed  in  the  presence  of  two 
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witnesses,  H.  E.  McElligott  and  John  Allan.  No  evidence  Statement, 
was  produced  by  anyone  that  they  ever  knew  these  wit- 
nesses, or  either  of  them,  and  they  could  not  be  found, 
although  every  reasonable  effort  was  made  to  find  them. 
No  other  person  appeared  to  have  been  present  when  the 
will  was  executed.  On  the  day  on  which  the  alleged  will 
bore  date,  the  deceased  was  seen  with  two  strangers,  whose 
names  he  mentioned  to  a  man  named  Barlow,  with  whom 
he  was  boarding ;  the  names  he  gave  being  the  names  of 
the  witnesses  to  the  will.  It  was  shewn  that  the  plaintiff 
in  1891,  had  gone  to  Ireland  with  reference  to  property  to 
which  his  right  was  contested,  and  he  had  to  take  legal 
proceedings  there,  and  while  the  litigation  was  going  on, 
which  was  about  two  years  and  four  months,  he  remained  in 
Ireland  and  boarded  at  the  house  of  the  principal  devisee's 
father,  and  became  engaged  to  be  married  to  her.  To  carry 
on  the  law  suit,  the  principal  devisee  and  her  brother  lent 
him  ^200  each. 

After  his  return  to  Hamilton,  he  frequently  correspon- 
ded with  the  devisee,  and  letters  were  produced  from  the 
deceased  to  her,  in  which  he  enclosed  her  money  to  pay 
her  passage  out  to  Canada,  and  in  which  he  referred  to  the 
approaching  marriage,  and  as  to  his  having  made  provision 
for  her,  and  as  to  the  execution  of  a  document  in  the  pres- 
ence of  two  witnesses. 

The  letters,  so  far  as  material,  a^^e  set  out  in  the  judg- 
ment of  Boyd,  C. 

A  book  on  wills  was  found  in  deceased's  trunk  after 
his  death,  which  contained  this  sentence  :  "  Strangers  of  a 
respectable  character  and  rather  young,  are  about  the  best 
witnesses  a  testator  can  have." 

The  deceased  and  the  principal  devisee  were  to  have 
been  married  on  the  17th  of  September,  but  two  days 
before  the  marriage  was  to  take  place,  he  was  accidently 
run  over  by  a  train  and  killed. 

The  learned  Surrogate  Judge,  at  the  conclusion  of  the 
case,  delivered  the  following  judgment : — 


700 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment.  March  24th,  189G.    Snider,  Sur.  J.  :— 

Snider, 

Sur.  J.  facts  in  this  case,  I  find  that  the  paper 

writinof  exhibit  5,  is  all  in  the  handwritino-  of  the  de- 
ceased  Thomas  Young,  excepting  the  two  signatures  H.  E. 
McEUio'ott  and  John  Allan,  and  that  the  sif^nature  Thomas 
Young  at  the  end  thereof,  is  the  proper  handwriting  of 
Thomas  Young  the  deceased,  and  was  there  subscribed  by 
him  for  the  purpose  of  executing  this  paper,  as  and  for  his 
last  will  and  testament,  fully  understanding  the  whole  pur- 
pose and  transaction. 

I  further  find  that  this  paper  was  found  with  other 
papers  of  his  in  a  place  where  he  was  accustomed  to  keep 
letters  ready  to  post  and  other  parcels.  There  is  not,  in 
my  opinion,  the  least  suspicion  or  doubt  in  connection  with 
the  whole  transaction.  I  lv.xi  convinced  that  it  is  his  gen- 
uine last  will  and  testament  made  just  as  he  of  his  own 
free  will  wished  and  intended  it  to  be. 

I  further  find  that  the  sio-natures  H.  E.  McElligott  and 

o  to 

John  Allan,  are  not  the  handwriting  of  the  said  Thomas 
Young  deceased;  and  that  they  are  not  the  handwriting 
of  any  one  person,  but  are  the  handwriting  of  two  per- 
sons, neither  of  whom  was  the  deceased. 

I  find  that  the  deceased  knew  how  a  will  should  pro- 
perly and  legally  be  executed  and  subscribed,  both  by  the 
testator  and  the  witnesses,  and  that  having  this  knowledge 
he  undertook  and  intended  to  properly  execute  and  com- 
plete exhibit  No.  5  as  his  will,  and  that  he  supposed  he 
had  succeeded  in  completing  it  in  a  legal  and  binding  way. 
The  question  then  arises  whether  sufficient  proof  has  been 
given  to  warrant  me  in  granting  an  order  for  probate.  If 
I  cannot,  it  is  not  because  the  statute  ch.  109,  sec.  12,  R. 
S.  O.,  has  not  been  complied  with,  for  I  am  well  satisfied 
that  in  this  case,  it  has  been  fullj^  complied  with,  but 
because  the  proof  is  insufficient.  It  is,  therefore,  reduced 
to  the  one  question  of  sufficiency  of  proof.  The  witnesses 
McElligott  and  Allan  cannot  be  found.  No  one  who 
has  been  before  me,  ever  knew  them  or  either  of  them. 
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No  trace  can  be  found  of  them  or  either  of  them;  and  I  Judgment, 
find  that  every  reasonable  effort  has  been  made  to  do  so,  Snider, 
without  success.  No  other  person  was  present,  so  far  as 
is  known,  when  the  will  was  executed.  I  have  received 
evidence  which  shews  that  deceased  was  spending  the  day 
on  which  the  will  bears  date,  with  two  men  who  were 
strangers  to  those  who  saw  them,  and  whose  names  he 
mentioned  to  Barlow,  being  the  names  subscribed.  This 
renders  possible  the  facts  set  up. 

Another  branch  of  evidence  was  received  by  me,  though 
objected  to  by  counsel  for  the  defendants ;  that  is,  the 
letters  of  26th  June,  15th  July,  and  12th  of  September, 
exhibits  "  2,"  "  3,"  and  "  4."  These  are  all  proven  to  be  in 
the  handwriting  of  the  deceased.  I  have  received  them 
as  being  relevant  as  tending  to  prove  by  the  statements 
therein  made,  the  genuineness  of  the  signature  "  Thomas 
Young  "  to  this  will,  and  as  identifying  the  document.  I 
think  the  letter  of  the  26th  June,  exhibit  2,  written  before 
the  will  was  executed,  should  also  be  received  as  contain- 
ing a  general  statement  or  synopsis  of  what  he  intended 
to  do  by  his  will. 

If  exhibit  No.  3,  the  letter  of  loth  July,  1895  (proved  to 
be  in  the  handwriting  of  the  deceased  and  received  in 
Ireland  by  Miss  Atkins),  can  be  received  as  evidence,  it 
shews  that  these  two  witnesses  were  both  present  when 
Young  signed  his  name  to  what  he  describes  there  as  "  a 
document  which  makes  everything  right,"  etc.  Sealed  up 
with  exhibit  No,  4,  also  proven  to  be  in  the  handwriting  of 
the  deceased,  is  found  this  document  identified  as  the  one 
referred  to  in  exhibit  3,  by  the  description  of  the  witnes- 
ses given  in  each.  Now  I  am  asked  to  refuse  to  receive 
these  letters  in  evidence,  on  the  ground  that  having  been 
written  after  the  will  was  executed ;  no  statement  made 
in  them  by  the  deceased,  can  be  given  in  evidence  of  exe- 
cution according  to  statute.  I  think  they  are  admissible 
to  prove  that  the  signature,  Thomas  Young,  is  the  true 
signature  of  deceased,  and  to  identify  tlie  document.  And 
relying  on  RelMalins,  19  Ir.  R.  Ch.  (1887),  231,  and  Clarke 
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Judgment,   v.  Clarke,  5  Ir.  R.  Ch.  (1880),  47,  where  similar  evidence  was 
Snider,     received  ?    I  further  hold  the  statements  therein  made  as 
feur.  J.         ^YiQ  circumstances  under  which  deceased  wrote  his  name 
to  the  will,  are  also  admissible  in  evidence. 

In  this  case  a  farther  reason  for  receiving  the  letter  of 
July  15th,  1895,  in  evidence,  is  that  the  letter  of  26tli 
June,  promises  to  secure  and  provide  for  Miss  Atkins  as 
she  was  starting  for  America  to  become  his  wife,  in  case 
he  should  die  before  their  marriage.  The  execution  of  this 
document  as  his  will,  if  properly  executed,  was  carr^dng 
out  the  promise  of  the  letter  of  the  26th  of  June  ;  and  the 
letter  of  the  15th  July,  also  to  her,  announced  the  fulfil- 
ment of  the  promise,  and  the  way  in  which  it  had  been 
done.  This  seems  to  me  one  continuing  act,  completed 
only  when  the  letter  of  15th  July  was  written,  which 
letter  as  part  of  this  one  continuing  transaction  should  be 
a  declaration  admissible  in  evidence.  See  Taylor  on  Evi- 
dence, 8th  ed.  sec.  1137 ;  Re  Ripley,  1  Sw.  &  Tr.  68 ;  and 
Doe  d.  Shallcross  v.  Palmer,  16  Q.  B.  747,  are  quoted  as 
authority  for  excluding  the  letter  of  loth  July,  1895,  be- 
cause it  is  a  declaration  made  after  execution  of  the  will. 
Lord  Campbell,  C.  J.,  says,  at  p.  757  :  "  Declarations  of  the 
testator  after  the  time  when  a  controverted  will  is  supposed 
to  have  been  executed  would  not  be  admissible  to  prove 
that  it  had  been  duly  signed  and  attested  as  the  law 
requires." 

But  the  learned  J udge  is  not  deciding  the  point  in  that 
case,  and  that  there  are  exceptions  is  made  clear  by  the 
evidence  received  in  the  later  cases  of  Re  Malins,  19  Ir.  R. 
(1887)  Ch.  231,  and  Clarke  v.  Clarke,  5  Ir.  K  (1880)  Ch.  47. 

If  I  am  correct  in  receiving  this  letter  of  the  15th  July, 
in  evidence,  it  states  clearly  that  both  of  these  witnesses, 
wiiom  he  there  describes,  "  witnessed  him  sign  "  this  paper  ; 
and  as  he  only  signed  once,  they  must  have  been  present  at 
the  same  time.  There  is  this  further  evidence  that  the  words 
"  witnesses  present,"  which  words  upon  the  whole,  I  think 
were  written  at  the  same  interview,  are  consistent  with 
the  proper  execution  and  inconsistent  with  any  other  view. 
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Further,  the  general  result  of  the  authorities  is,  that  under  Judgment, 
facts  such  as  here  exist,  due  execution  will  be  presumed  by  Snider, 
the  Court  in  case  the  signatures  of  the  testator  and  the 
witnesses  be  satisfactorily  proven  :  Re  Matins,  19  Ir.  K  Ch. 
231 ;  Clarhe  v.  Clarke,  5  Ir.  R.  Gh.  47 ;  Theobald  on  Wills, 
4th  ed.,  p.  69. 

There  remains  the  question  as  to  proof  of  the  signatures 
of  the  witnesses.  Surrogate  Rule  10  requires  proof  from 
one  of  the  witnesses,  or  where  as  here,  the  absence  of  both 
witnesses  is  accounted  for  by  other  proof  to  the  satisfac- 
tion of  the  Judge.  The  other  proof  usually  given  is  evi- 
dence of  the  signatures  by  some  person  who  knows  them. 
The  signature  of  the  testator  is  regularly  and  sufficiently 
proven.  There  is  nothing  in  section  12,  of  R.  S.  0.,  ch.  109 
making  it  necessary  that  either  witnesses  shall  be  person- 
ally known  to  some  one  who  can  give  evidence.  They 
may  be  as  here  strangers  to  every  one  that  can  be  dis- 
covered. As  long  as  two  persons  are  attesting  witnesses, 
the  Act  would  appear  to  be  complied  with. 

Now  it  is  well  established  by  expert  testimony,  that 
these  two  signatures  of  alleged  witnesses  are  the  hand- 
writing of  two  persons,  and  not  of  one  person ;  and  that 
the  deceased  Thomas  Young  did  not  write  either.  Two 
persons,  therefore,  neither  being  the  testator,  must  neces- 
sarily have  signed  this  paper  under  the  heading,  "  witness 
as  present." 

The  signature  of  the  testator  having  been  proved  to  be 
genuine,  I  cannot  see  why  there  is  not  sufficient  proof  of 
the  handwriting  of  the  two  other  persons  being  subscribed 
as  witnesses,  and,  therefore,  that  two  persons  witnessed  the 
execution  of  the  will,  and  subscribed  as  such. 

Neither  the  statute  nor  rule  seems  to  require  the  plain- 
tiffs to  go  further  and  prove  that  these  persons  and  their 
handwriting,  are  known  to  some  one  who  has  given  evi- 
dence :  Clarke  v.  Clarke,  and  Re  Matins,  seems  to  me  to 
cover  all  the  difficulties  arising  in  this  case. 

I  have  gone  thus  fully  over  the  points  argued,  and  have 
examined  all  the  authorities  submitted  to  me  on  both  sides, 


» 


704 


THE  ONTARIO  REPORTS. 


[vol. 


Judgment,  because  the  main  facts  in  Williamson  v.  Williamson,  17 
gnider,  O.  R  734,  are  exactly  the  same  as  in  this  case,  and  the 
Sur.  J.     learned  Judge  refused  the  order  for  probate. 

If  I  understood  that  decision  to  be,  that  evidence,  such 
as  has  been  given  in  this  case,  is  not  sufficient,  no  matter 
how  conclusive,  I  should  of  course  follow  it ;  but  I  do  not 
so  understand  it.  No  evidence  at  all  was  submitted,  and 
the  Surrogate  Judge  had  held  that  the  evidence  given 
before  him  did  not  satisfy  him.  The  parties  interested  all 
consented,  and  on  this  consent  alone,  the  learned  Judge 
was  asked  to  grant  the  order ;  and  as  he  pointed  out,  an 
order  was  rendered  unnecessary  by  this  very  agreement.  In 
this  respect  the  case  is  quite  different.  I,  therefore,  hold 
that  exhibit  No.  5  is  the  duly  executed  and  attested  last 
will  and  testament  of  Thomas  Young  deceased,  and  I  order 
that  probate  of  it  be  granted. 

The  costs  of  all  parties  should,  I  think,  be  paid  out  of 
the  estate,  and  I  so  direct. 

From  this  judgment  defendants,  on  the  12th  of  May, 
appealed  to  the  Divisional  Court,  composed  of  Boyd,  C, 
Ferguson  and  Meredith,  JJ. 

E.  D.  Armour,  Q.  C,  for  the  appeal. 
P.  D.  Crerar,  for  the  respondents. 

June  6th,  1896.    Boyd,  C.  :— 

This  is  a  case  in  which  I  am  not  prepared  to  disagree 
with  the  conclusions  of  the  Surrogate  Court  that  probate 
may  be  granted.  The  will  of  the  deceased  is  produced 
and  appears  to  be  holographic.  It  is  proved  that  the 
testator  was  well  aware  of  what  was  needed  for  the  proper 
execution  and  attestation  of  a  will.  His  signature  to  it 
and  his  writing  is  proved  to  the  satisfaction  of  the  Judge, 
anil  on  its  face  it  appears  to  be  signed  by  him  with  two 
"  witnesses  present,"  whose  names  also  appear  subscribed. 
It  is  dated  27th  June,  1895,  and  on  the  day  before  he 
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writes  a  letter  to  the  chief  beneficiary  in  Ireland-— Miss  Judgment. 
Atkins,  to  whom  he  was  about  to  be  married — in  which  Boyd,  C. 
he  alludes  to  the  will  in  this  way  :  "  I  wish  to  tell  you  I 
am  fixing  things  all  right  so  as  I  will  have  provision  made 
for  you,  as  I  wish  to  protect  you  in  every  way  lies  in  my 
power.  I  have  a  document  ready  for  me  to  sign,  but  it  is 
necessary  for  me  to  do  so  in  the  presence  of  two  witnesses, 
and  I  think  I  have  run  across  about  the  right  party  for 
the  present.  I  am  to  meet  them  to-morrow  and  have 
things  made  all  right  until  you  come  here,  then  when  we 
are  married  I  will  have  to  make  some  changes."    *  * 

It  is  to  be  noted  that  he  was  killed  on  the  railroad 
two  days  before  the  time  appointed  for  the  marriage  in 
September. 

In  a  letter  dated  15th  July  the  testator  writes  to  the 
same  person  in  these  words  :  "  I  am  glad  to  tell  you  I  have 
all  things  secured  and  my  mind  is  easy.  I  was  lucky  in 
meeting  an  old  acquaintance  and  a  friend  of  his  on  the 
morning  of  the  day  I  last  wrote  you.  They  were  passing 
through  the  city,  just,  however,  when  I  met  them  they 
settled  to  stop  until  the  next  day,  and  I  passed  most  of  the 
time  in  their  company  going  round  before  they  left.  Next 
day  I  had  both  of  them  to  witness  me  sign  a  document 
which  makes  everything  right  until  you  come.  *  * 
When  you  come  and  we  are  married  I  will  have  to  make 
some  changes,  which  I  will  consult  the  Whites  about." 

This  reference  to  the  Whites  "  is  explained  by  a  subse- 
quent letter,  addressed  to  "  White  &  White,  solicitors  in 
Dublin,"  in  which  the  will  now  propounded  was  enclosed, 
though  the  letter  and  its  enclosure  were  not  forwarded  to 
Ireland,  but  were  found  after  the  death  in  the  testator's 
house.  This  letter  is  dated  12th  September,  and  in  it  he 
says :  "  I  now  wish  to  let  you  know  I  have  settled  all  my 
property  here  on  her  "  [Miss  Atkins]  "  before  she  got  out  • 
and  I  enclose  you  my  will  and  will  be  very  much  obliged 
by  you  sending  mc  a  copy  of  how  it  is  to  be  when  Miss 
Atkins  becomes  my  wife,  which  we  have  settled  to  be  on 
Tuesday,  17th.  *  *  I  told  the  parties  who  witnessed  me  " 
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Judgment,  sign  my  will  what  it  was.    They  do  not  reside  in  this  city 
Boyd,  C.    [Hamilton] ;  "  they  were  on  a  trip  seeing  this  section  of  the 
country.    I  was  acquainted  with  one  of  them  some  years 
back.    I  did  not  wish  the  people  round  here  to  know  at 
present  my  business." 

Now  these  letters  are  proved  to  be  written  by  the 
deceased  to  the  satisfaction  of  the  Court  below,  and  the 
J udge  gives  credit  to  the  testimony  of  the  witnesses  called 
by  the  respondents.  It  is  proved  that  the  testator  was 
seen  in  the  company  of  two  strangers  at  the  date  in  ques- 
tion, and  that  the  deceased  gave  their  names  as  McElligott 
and  Allan.  That  agrees  with  and  so  far  confirms  the  actual- 
ity of  the  names  of  the  witnesses,  as  subscribed  to  the  will. 

The  respondents  have  endeavoured  to  trace  these  men 
but  hitherto  in  vain,  though  the  Judge  is  satisfied  that  all 
reasonable  efforts  have  been  made.  The  estate  is  not  of 
such  magnitude  (some  $2,000)  as  to  justify  the  incurring 
of  any  heavy  expense  in  this  kind  of  search,  unless  it  is 
absolutely  necessary  to  have  further  evidence  or  further 
lapse  of  time  before  granting  probate.  But  I  favour  the 
view  taken  by  the  Judge  that  the  circumstances  are  suffi- 
cient in  this  case  to  justify  the  presumption  that  all  the 
statutory  formalities  have  been  observed.  There  is  no 
undeviating  course  of  evidence  in  these  testamentary  cases  : 
Myers  v.  Gibson,  14  W.  R.  901.  The  testator  had  evi- 
dently imbibed  a  whimsical  idea  that  "  strangers  "  w^ere 
the  desirable  witnesses  from  a  misreadincj  of  the  text  of  a 
legal  manual  found  in  his  trunk  after  death,  where  he  pen- 
cil marks  this  sentence  :  "Strangers  of  respectable  character 
and  rather  young  are  about  the  best  witnesses  a  testator 
can  have  " — the  meaning  being  strangers  to  the  family — 
outsiders,  and  not  those  transiently  visiting  from  foreign 
or  remote  parts.  The  difficulty  of  tracing  the  witnesses 
has  arisen  from  the  intentional  act  of  the  testator,  but 
should  not  work  to  the  prejudice  of  his  legatees.  Now 
there  is  a  line  of  cases  in  Ireland  which  quite  justifies  the 
establishment  of  a  will  in  the  absence  of  direct  evidence 
and  without  actual  proof  of  the  handwriting  of  either  of 
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the  subscribing  witnesses.  I  do  not  dwell  on  them  beyond  Judgment, 
giving  the  citations :  Clarke  v.  Clarke,  3  Ir.  R.  Ch.  306,  Boyd,  C. 
affirmed  in  appeal  by  a  strong  Court  in  5  Ir.  K  Ch.  47  ;  Re 
Malms,  19  L.  R.  Ir.  231  ;  and  Flood  v.  Russell,  29  L.  R.  Ir. 
91.  The  case  which  goes  furthest  in  England  appears  to 
be  Harris  v.  Knight,  15  P.  D.  170,  where  the  proposition 
is  laid  down  as  to  presumption  of  proper  execution.  "  The 
maxim  '  Omnia  presumiintur,  rite  esse  acta  '  is  an  expres- 
sion in  short  form,  of  a  reasonable  probability,  and  of  the 
propriety  in  point  of  law  of  acting  on  such  probability. 
The  maxim  expresses  an  inference  which  may  reasonably 
be  drawn  when  an  intention  to  do  some  formal  act  is 
established ;  when  the  evidence  is  consistent  ^with  that 
intention  having  been  carried  into  effect  in  a  proper  way ; 
but  when  the  actual  observance  of  all  due  formalities  can 
only  be  inferred  as  a  matter  of  probability : "  per  Lindley, 
L.  J. 

It  is  objected  that  the  letters  dated  after  the  will  cannot 
be  used  to  establish  the  due  execution  of  the  instrument.  I 
understand  the  cases  cited,  Re  Ripley  1  Sw.  &  T.  68,  and 
Doe  d.  Shallcross  v.  Palmer,  16  Q.  B.  747,  which  are 
commented  on  in  Sugden  v.  Lord  St,  Leonards,  1  P.  D. 
154,  to  establish  the  rule  of  evidence,  that  in  the  case  of  a 
last  will  the  statement  of  a  testator  that  he  had  duly 
executed  it  will  not  be  received  as  evidence  of  its  due 
execution,  i.  e.,  his  mere  assertion  is  not  enough  to  prove 
the  document;  something  more  is  needed ;  but  the  Court 
may  regard  post-testamentary  statements  in  writing  of  the 
deceased  to  assist  in  coming  to  a  right  conclusion.  That 
course  was  followed  by  Warren,  J.,  in  Re  Malins,  and  it  is 
not  opposed  to  Re  Ripley,  for  there  the  document  was  a 
mere  copy  to  which  no  signature  of  any  kind  was  attached, 
and  the  mere  assertion  of  the  testator  was  insufficient. 
In  old  phrase  these  letters  of  the  testator  are  of  admini- 
cular assistance,  and  are  not  to  be  rejected  in  toto  where 
the  will  itself  is  in  evidence  with  the  testator's  and  wit- 
nesses signatures  thereon.  See  Gould  v.  Lakes,  6  P.  D.  1, 
Apart  from  the  post- testamentary  letters  I  should  think 
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Judgment,  the  circumstances  were  sufficiently  persuasive  to  warrant 
Boyd,  C.    the  granting  of  probate,  but  taking  the  correspondence  as 
a  whole,  I  think  that  clear  proof  is  well  established. 

The  judgment  should,  therefore,  be  affirmed :  but  it  is  not 
a  case  for  costs  against  the  infant  grandchildren. 

The  other  members  of  the  Court  concur  in  this  result. 

Meredith,  J. 

If  all  the  statements  made  hy  the  deceased  respecting 
the  making  of  the  will  be  rejected,  enough  evidence 
remains  to  support  the  finding  of  the  Surrogate  Court 
Judge  that  it  was  duly  executed. 

Statute  law  requires  that  there  shall  be  attesting  wit- 
nesses to  the  making  of  a  will ;  but  does  not  require  proof 
of  the  making  of  it  by  them.  A  stringent  rule  of  evidence, 
however,  required  that  where  there  was  an  attesting  wit- 
ness to  a  writing,  '^it  must  be  proved  by  such  witness  ; 
statute  law,  recognizing  that  rule,  has  modified  it  by  mak- 
ing it  inapplicable  to  any  instrument  to  the  validity  of 
which  attestation  is  not  requisite  :  see  now  R.  S.  0.,  (1887), 
ch.  61,  sec.  50.  And  there  were  always  exceptions  to  that 
stringent  rule,  one  of  which,  necessarily,  was,  inability  to 
adduce  the  evidence  of  such  witness ;  the  writing  was  not  to 
fail  merely  because  the  party  desiring  to  prove  its  due 
execution  was  unable  to  do  so  by  the  attesting  witness,  or 
even  though  such  witness  should  attempt  to  disprove  it,  if 
there  were  other  sufficient  evidence  of  its  due  execution. 

Recognizing  this  rule  and  this  exception  to  it,  one  of  the 
rules  of  the  Surrogate  Court  provides  that,  in  non-conten- 
tious matters : — 

"  10.  The  due  execution  of  the  will  or  codicil  shall  be 
proved  by  one  of  the  witnesses,  or  the  absence  accounted 
for ;  in  which  last  case  such  will  or  codicil  must  be  estab- 
lished by  other  proof,  to  the  satisfaction  of  the  Judge." 

In  England  the  practice  seems  to  require  proof  of  the 
signatures  of  the  attesting  witnesses,  in  the  like  case,  before 
probate  granted  in  the  ordinary  course  in  non-contentious 
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matters.  Under  the  rules,  orders,  and  instructions  to  the  Judgment, 
principal  registrar  of  Her  Majesty's  Court  of  Probate  :  Rules  Meredith,  J 
and  Orders  of  1882,  Rule  7 :  "If  both  of  the  subscribing 
witnesses  are  dead,  or  if  from  other  circumstances  no  affi- 
davit can  be  obtained  from  either  of  them,  resort  must  be 
had  to  other  persons  (if  any)  who  may  have  been  present 
at  the  execution  of  the  will  or  codicil ;  but  if  no  affidavit 
of  any  such  other  person  can  be  obtained,  evidence  on  affi- 
davit must  be  procured  of  that  fact  and  of  the  handwriting 
of  the  deceased  and  the  subscribing  witnesses,  and  also  any 
circumstances  which  may  raise  a  presumption  in  favour  of 
the  due  execution." 

In  this  case  the  will  is  being  proved  in  solemn  form ;  all 
parties  concerned  in  the  estate  are  before  the  Court ;  the 
will  is  altogether  in  the  handwriting  of  the  deceased ;  on 
the  day  on  which  it  purports  to  have  been  executed  he 
was  in  the  company  of  two  strangers,  and  in  the  evening 
of  that  day  he  told  their  names  to  one  of  the  witnesses  at 
the  trial,  the  names  being  the  same  as  those  appearing 
upon  the  will  as  the  witnesses  to  its  execution ;  and  the 
deceased's  reasons  for  choosing  such  persons,  strangers, 
persons  quite  unknow^n  in  the  place  where  the  deceased 
lived,  seems  accounted  for  by  the  book,  which  he  possessed 
and  seems  to  have  taken  for  his  guide,  Wetherfield's  Law 
of  Wills,  Probate,  and  Administration,  in  which  the  writer 
recommended  "  strangers  "  for  witnesses  to  a  will. 

In  these  and  the  other  circumstances  of  the  case  there 
seems  to  be  but  one  of  two  states  of  facts  at  all  possible ; 
either  the  will  is  really  the  will  of  the  testator,  executed 
apparently  with  a  knowledge  of  the  formalities  required 
by  law  to  make  it  effectual,  or  else  it  is  a  forgery  and  the 
strange  story  of  its  making  a  fabrication  to  support  the 
false  document. 

But  although  the  proof  of  the  will  was  vigorously  con- 
tested on  behalf  of  the  next  of  kin,  no  evidence  whatever 
was  given  against  the  genuineness  of  the  writing  or  dis- 
crediting any  of  the  witnesses  who  gave  evidence  in  sup- 
port of  it.    The  case  is  just  such  an  one  as  would,  if  the 
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Judgment,  will  were  a  forgery,  have  enabled  the  defence  to  give  some 
Meredith,  J.  evidence  questioning  its  validity. 

Having  regard  to  all  the  facts  proved,  I  am  unable  to 
say  that  the  learned  Judge  erred  in  giving  effect  in  this 
case  to  the  presumption  in  favour  of  the  making  of  this 
will  in  accordance  with  all  the  formalities  required  by  law, 
even  if  all  the  evidence  of  statements  made  by  the  de- 
ceased were  excluded ;  though  I  would  have  been  better 
satisfied  if  some  further  and  better  directed  efforts  to  find 
out  something  more  about  the  attesting  witnesses  had 
been  made  and  proved  :  see  Cunliffe  v.  Sefton,  2  East  183  ; 
Call  V.  Dunning,  4  East  53 ;  Regina  v.  St  Giles,  Gamher- 
ivell,  1  E.  k,  B.  642. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

McViTTiE  V.  O'Brien. 

Parliamentary  Elections —Ontario  Voters  Lists  Act,  1S89  —  Notice  of 
Action — Action  for  Penalties— Officer— 52  Vict.  ch.  3 — R.  S.  0.  ch.  73. 

A  clerk  of  a  municipality  is  not  an  officer  within  the  meaning  of  R.  S.  0. 
ch.  73,  in  respect  to  the  performance  in  that  capacity  of  the  duties 
prescribed  by  the  Ontario  Voters  Lists  Act,  1889,  52  Vict.  ch.  3,  and 
is  not  entitled  in  an  action  for  the  penalties  imposed  for  default  in  that 
regard,  to  the  protection  of  the  above  revised  statute. 

Statement.      This  was  an  action  by  William  McVittie  against  M. 

O'Brien,  who  was  during  the  year  1895,  clerk  of  the  muni- 
cipality of  the  Union  Townships  of  Drury,  Denison, 
and  Graham,  in  the  district  of  Algoma,  and  who  as  such  had, 
during  that  year,  to  perform  the  duties  required  of  muni- 
cipal clerks  under  the  Ontario  Voter  Lists  Act  1889,  52 
Vict.  ch.  8,  for  penalties  as  provided  by  sections  35  and  36 
of  that  Act,  for  neglect  of  such  duties  in  posting  up,  the 
transmission,  etc.,  of  the  lists,  as  are  prescribed  by  sections 
5,  6,  7,  9,  13. 

By  his  statement  of  defence,  the  defendant  denied  the 
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alleged  defaults  in  duty,  and  by  paragraph  9  pleaded  that  Statement. 

if  the  acts  and  omissions  complained  of  were  the  acts  or 
omissions  of  the  defendant,  which  he  did  not  admit  but 
denied,  said  acts  or  omissions  were  those  of  the  defendant 
acting  under  and  by  virtue  of  the  Ontario  Voter  Lists 
Act  1889,  and  in  pursuance  thereof,  and  in  the  intended 
execution  of  his  duties  as  clerk  of  the  municipality  of  the 
Union  Townships  of  Drury,  Denison,  and  Graham,  in  the 
district  of  Algoma,  and  that  the  said  defendant  acted  in 
the  premises  with  reasonable  and  probable  cause,  and 
without  malice." 

The  Master  in  Chambers,  on  May  12th,  1896,  on  motion 
made,  struck  out  this  paragraph  of  the  defence,  and  on 
appeal  to  Falconbridge,  J.,  and,  on  leave  being  asked  to 
plead  the  provisions  of  sec.  1  of  R.  S.  0.  ch.  73,  the  Act  to 
protect  Justices  of  the  Peace  and  others  from  Vexatious 
Actions,  the  learned  Judge  on  May  26th,  1896,  dismissed 
the  appeal,  and  refused  the  leave  asked  on  the  authority 
of  Walton  v.  Apjohn,  5  0.  E.  65. 

The  defendant  appealed  to  the  Divisional  Court,  and 
asked  leave  to  set  up  the  provisions  of  R  S.  0.  ch.  73,  so 
far  as  the  same  were  applicable  to  this  action. 

The  appeal  was  argued  on  June  15th,  1896,  before 
Meredith,  C.  J.,  and  Rose,  J. 

Watson,  Q.  C,  for  the  defendant.  The  question  is,  is  the 
defendant  an  officer  within  R.  S.  O.  ch  73  ?  We  contend 
that  he  is :  Spry  v.  Mumhy,  11  C.  P.  285 ;  McDougall  v. 
Peterson,  40  U.  C.  R.  95  ;  Johnson  v.  Allen,  26  O.  R.  550. 

[Rose,  J.,  referred  to  McLeish  v.  Hoiuard,  3  A.  R.  503.] 

The  clerk  of  a  municipality  stands  on  as  high  a  footing 
as  a  pathmaster  and  other  officials  who  have  been  found 
entitled  to  notice  of  action.  We  refer  also  to  Stratford 
Gas  Co.  V.  Gordon,  U  P.  R.  407. 

W.  H.  P.  Clement,  for  the  plaintiff,  relied  on  Walton  v, 
Apjohn,  5  O.  R.  65 . 
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Judgment.  MEREDITH,  C.  J.  (at  the  close  o£  the  argument) : — 

Meredith, 

All  that  was  necessary  to  render  the  defendant  liable  is 
contained  within  the  four  corners  of  the  sections  35  and 
86  of  52  Vict.  ch.  3  (0.). 

By  sec.  35  the  penalty  is  imposed  for  the  omission,  neg- 
lect, or  refusal  to  do  any  of  the  acts  mentioned  in  it,  and 
by  section  36  the  penalty  is  incurred  in  the  case  of  a  wilful 
act  or  omission  of  the  character  indicated  in  that  section. 

The  defendant  seeks  to  make  the  issue  whether  he  in 
doing  what  is  complained  of  acted  maliciously  and  with- 
out reasonable  and  probable  cause. 

It  is  sufficient  to  say  that  in  creating  the  offence  dealt 
with  by  section  35  the  legislature  has  not  thought  fit 
to  make  malice  and  the  absence  of  reasonable  and  probable 
cause  a  necessary  ingredient,  and  if  under  section  36  the 
word  "  wilfully  "  introduces  that  element,  as  to  which  I 
express  no  opinion,  it  is  put  in  issue  by  the  denial  of  the 
plaintiff's  allegation,  which  is  that  the  acts  and  omissions 
charged  were  wilful. 

Section  1  of  R.  S.  0.  ch.  73,  can  have  no  application  to 
the  acts  complained  of,  because  to  sections  35  and  36  of 
52  "Vict.  ch.  3  (0.),  alone  must  reference  be  had  for  what  is 
necessary  to  constitute  the  offences  which  those  sections 
create. 

The  appeal  must  be  dismissed. 
Rose,  J.,  concurred. 

A.  H.  F.  L. 
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QUEEN'S  BENCH,  COMMON  PLEAS,  AND  CHANCERY 

DIVISIONS 


HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


ACCELERATION. 

Of  Remainder —  Will —  Widow — 
Election.^ — See  Will,  6. 


ACCIDENT. 

Private  Approach  to  Open  High- 
way— Liability  of  Private  Perso'ii.~\ 
— See  Municipal  Corporations,  L 

Railways — Moving  Train  —  Pos- 
tal Car — Bare  Licensee.']  —  See 
Railways,  1. 


AGREEMENT. 

Offer  to  Purchase — Withdrawal — 
Sale  of  Land.] — See  Contract. 

Will — Adva7ice  to  Wife — Charge 
on  Her  Estate — Covenant  of  H usband 
and  Wife.]—  See  Principal  and 
Surety,  2. 

91 — VOL.  XXVII.  O.K. 


ALIMONY. 

L  Judgment  Therefor  —  Default 
in  Payment — Subsequent  Judgment 
for  Arrears  in  County  Court — 
Effect  of] — Where,  after  the  recov- 
ery and  registration  of  judgment  in 
an  alimony  action  directing  payment 
to  the  wife  of  a  yearly  sum  in  quar- 
terly instalments,  she,  on  default 
being  made  in  2)aymetit  of  two  of 
the  instalments,  brought  an  action 
therefor  in  the  County  Court,  and 
recovered  judgment,  she  was,  not- 
Avithstanding,  held  entitled  to  the 
usual  order  for  the  sale  of  tlie  hus- 
band's lands  for  the  realization  of 
the  alimony. 

Semble,  that  the  judgment  re- 
covered in  the  County  Court  was  a 
nullity.    Lee  v.  Lee.  193. 

2.  Cruelty  —  Condonation  of  — 
Subsequent  Misconduct.] — The  con- 
donation by  a  wife  of  acts  of  cruelty 
and  ill-treatment  by  the  husband 
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which  would  justify  her  leaving  him 
and  claiming  alimony,  is  conditional 
on  the  non-recurrence  of  such  mis- 
conduct, and  is  removed  by  subse- 
quent ill-treatment  and  threats  after 
such  condonation. 

Legal  cruelty  considered  and  de- 
lined. 

Decision  of  Meredith,  J.,  at  the 
trial  reversed.   Bavin  v.  Bavin,  571. 


APPEAL. 

Divisional  Court — Discovery  of 
New  Evidence — Motion  for  New 
Trial — County  Court  Judgment — 
La%D  Courts  Act,  1895,  sec.  44^  5^^- 
sec.  S-l — A  Divisional  Court  has  no 
jurisdiction  under  section  44,  sub- 
section 3  of  the  Law  Courts  Act, 
1895,  to  hear  an  appeal  from  a 
County  Court  in  term  refusing  a 
new  trial  on  the  ground  of  the  dis- 
covery of  fresh  evidence,  and  this 
applies  to  a  judgment  given  before 
the  Act  came  into  force.  Brown  v. 
Carpenter,  412. 


ASSESSMENT  AND  TAXES. 

Municipal  Elections —  Disqualifi- 
<',atio7i — Exe^nption — 56  Vict.  ch.  35, 
sec.  Jf  (0.).] — See  Municipal  Corpo- 
rations, 6. 

Succession  Duty  —  Present  and 
Future  Interests.] — See  Revenue. 


ASSIGNMENT. 

Of  Non-negotiable  Chose  in  Action 
Without  Notice  —  Equities.]  —  See 
Ohose  in  Action,  1. 


ASSIGNMENTS  AND  PREFER- 
ENCES 

Purchase  of  Debt  before  Assign- 
ment— Knowledge  of  Insolvency — 
Bight  of  Set-off.] — Before  an  assign- 
ment for  the  benefit  of  his  creditors, 
a  person  indebted  to  the  assignor, 
and  who  was  aware  of  his  insolvency, 
purchased  from  a  creditor  of  the 
insolvent  a  debt  due  to  the  former 
by  the  latter,  which  the  purchaser 
claimed  to  set-off  against  his  debt  to 
the  insolvent : — 

Held,  that  under  R.  S.  O.  ch.  124, 
sec,  23,  in  connection  with  the 
general  law  of  set-off,  he  was  entitled 
to  do  so.  Thibaudeau  v.  Garland, 
39L 

Landlord's  Preferential  Lien.] — 
See  Landlord  and  Tenant,  7. 


ATTACHMENT. 

Division  Courts  —  "  Cause  "  — 
'•'  Action  " — Forum  for  Garnishee 
Proceedings — R.  S.  0.  ch.  51,  sees. 
87,  185.] — /S'ee  Division  Courts,  3. 

Rent — Apportionment  of — Suspen- 
sion of  Right  of  Distress.] — See  Land- 
lord AND  Tenant,  1. 


ATTORNEY. 

For  Sale  of  Land — Authority  to 
Pay  Advance — Personal  Obligation.] 
— See  Equitable  Assignment. 


ATTORNEY-GENERAL. 

Parties — Action  by  Gas  Consumer 
—50  Vict.  ch.  85  {0.).]—See  Toronto 
Gas  Company. 
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BANKS  AND  BANKING, 

Bank  Act — 53  Vict.  ch.  31,  sees. 
74.-75 — Security  Form  C — ''Nego- 
tiation " — Invalidity — Assignee  for 
Creditors?^ — A  bill  or  note  taken  by 
a  bank  on  acquiring  a  security  in 
form  C  to  the  "  Bank  Act,"  53  Yict. 
ch.  31,  sees.  74-75  (D.),  is  not  "ne- 
gotiated "  at  the  time  of  the  acquisi- 
tion thereof  within  the  meaning  of 
the  latter  section,  when  the  person 
giving  the  security  and  to  whose 
account  the  proceeds  of  the  bill  or 
note  are  credited,  is  not  at  liberty  to 
draw  against  them  except  on  fulfil- 
ling certain  other  conditions  ;  and 
such  security  not  being  registered  is 
void  under  the  Chattel  Mortgage 
Act  against  the  assignee  for  credi- 
tors under  R  S.  O.  ch.  124.  Hal- 
■sted  V.  The  Bank  of  Hamilton,  435. 


BENEFIT  SOCIETY. 

Policy —  Voluntary  Settlement — 
I?isolvency.\ — See  Insurance,  3. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  I^^OTES. 

Discount — Signature  by  Holder 
under  Maker's  Name — Right  to  Re- 
cover— Division  Court  — Postpone- 
ment of  Formal  Judgment — Non- 
suit— Appeal.^  —  Where  a  promis- 
sory note  commencing  "  I  promise 
to  pay,"  and  signed  by  two  makers, 
was  afterwards  discounted  by  the 
plaintiff  for  the  holder  thereof,  the 
money  being  paid  to  him  on  his 
agreeing  to  become  responsible  for 
the  payment  of  the  note,  he  signing 
his  name  under  those  of  the 
makers  : — 

Held,  per  Boyd,  C,  and  Fer- 
'GUSON,  J.,  that  the  liability  of  the 


person  so  signing  was  that  of  sure- 
ty, and  that  the  validity  of  the  note 
was  not  affected  by  the  manner  in 
which  it  was  signed. 

Per  Meredith,  J. — He  was  lia- 
ble as  maker  of  a  new  note. 

At  the  trial  in  a  Division  Court 
two  of  the  defendants  did  not  press 
their  defence,  and  judgment  was 
given  against  them,  although  not 
formally  entered  until  judgment 
which  was  reserved  against  the  other 
defendant  was  subsequently  given 
against  him.  Afterwards,  the  two 
defendants  moved  for  a  dismissal  of 
the  action,  which  was  refused  on  the 
ground  that  judgment  having  been 
given  against  them  at  the  trial  they 
were  too  late  : — 

Held,  that  they  could  not  appeal 
to  the  Divisional  Court  against  the 
judgment.  Kinnard  v.  Tewsley^ 
398. 


BILLS  OF  EXCHANGE  ACT. 

Presumption  of  Value — Section 
30.] — See  Executors  and  Adminis- 
trators, 1. 


BILLS  OF  SALE. 

1 .  Fraud — Possession — 07ms.] — 
The  due  registration  of  a  bill  of  sale 
prevents  the  inference  of  fraud  being 
drawn  from  the  retention  of  posses- 
sion of  the  goods  by  the  bargainor. 

Cookson  V.  S'wire,  9  A  pp.  Cas.,  at 
pp.  664-5,  specially  referred  to. 

Judgment  of  the  County  Court  of 
Prescott  and  Bussell  reversed.  Bel- 
anger  V.  Menard,  209. 

2.  Insurance  Pursiiant  to  Coven- 
ant —  Assignment  of  Mortgage  — 
Equitable  Assignee  of  Insurance 
Money — Apj)licaiio)i  of  Payments.] 
— Promissory  notes  for  the  purchase 
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money  of  goods  were  secured  by  a 
chattel  mortgage  given  on  behalf  of 
the  purchasers  containing  a  covenant 
to  insure  for  the  benefit  of  the  mort- 
gagee, who  discounted  the  notes 
with  the  plaintiffs  and  assigned  the 
chattel  mortgage  but  did  not  trans- 
fer the  insurance  to  them,  the  loss 
under  which  was  payable  to  himself. 
The  policy  was  afterwards  renewed 
by  the  j^urchasers'  firm,  but  it  did 
not  appear  that  the  renewal  was 
assigned  to  the  mortgagee,  or  the  loss 
made  payable  to  him.  Subsequently 
a  fire  occurred  and  the  purchasers' 
firm  assigned  the  insurance  money 
to  the  plaintiffs,  with  whom  they 
kept  an  account,  as  security  for 
their  general  indebtedness,  and.  the 
plaintiff's  received  and  applied  it  on 
the  notes  above  mentioned,  but 
afterwards  sought  to  apply  it  in 
payment  of  other  indebtedness  of  the 
purchasers  : — 

Held,  that  the  plaintiffs  were 
bound  to  apply  the  insurance  money, 
for  the  benefit  of  the  mortgagee,  who 
was  the  equitable  assignee  of  the 
policy  under  which  the  money  was 
paid,  and  entitled  to  have  it  applied 
in  payment  of  the  notes  to  pay 
which  as  between  him  and  the  pur- 
chasers it  was  primarily  applicable, 
and  the  plaintifis  took  the  money 
subject  to  the  equitable  rights  of 
the  mortgagee  of  which  they  had 
notice.  Western  Bank  v.  Courte- 
manche,  213, 

3.  After  Acquired  Goods  —  De- 
scription —  Schedules  —  Change  of 
Place  of  J3icsiness.] — Where  persons 
carrying  on  business  as  manufac- 
turers of  hoops  and  staves  at  their 
factory  at  B.,  and  also  as  general 
storekeepers  at  L.,  in  the  same 
county,  made  a  chattel  mortgage 
conveying  their  goods  and  chattels 
to  defendant,  as  set  forth  in  two 


schedules  annexed  thereto,  schedule 

A.  covering  the  machinery  and 
other  goods  and  chattels  in  the  fac- 
tory, and  which,  after  describing 
them,  extended  to  all  other  goods 
and  chattels  thereafter  purchased  or 
manufactured  or  brought  on  the 
premises,  whether  for  the  business 
of  stave  manufacturing  or  not,  or 
into  or  upon  any  other  premises 
thereinafter  to  be  occupied  by  the 
mortgagors,  or  either  of  them,  it  be- 
ing understood  that  all  logs,  staves 
and  bolts  manufactured  and  timber 
brought  on  the  mortgagor's  premises 
or  not,  after  the  execution  of  the 
mortgage,  should  be  covered  there- 
by ;  the  other  schedule  B.  covering 
the  goods  and  chattels  in  the  general 
store,  and  extending  to  goods  and 
chattels  thereafter  brought  into  the 
said  store  premises  : — 

Held,  that  the  provision  in 
schedule  B.  as  to  after  acquired 
goods  referred  only  to  goods  brought 
into  the  store  in  which  the  business 
was  then  being  carried  on,  and  not 
to  goods  brought  into  the  store  at 

B.  ,  to  which  that  business  had  been 
subsequently  removed ;  and  that  the 
provision  as  to  after  acquired  goods 
in  schedule  A.  did  not  apply  to  the 
after  acquired  goods  brought  into  the 
store  at  B,,  for  the  reference  thereto 
was  only  to  goods  of  the  character 
referred  to  in  that  schedule.  Milli- 
gan  v.  Sutherland,  235. 

4.  Chattel  Mortgage — Affidavit  of 
Bona  Fides — Money  not  Actually 
Advanced  at  the  Time — Invalidity 
of  Mortgage.'] — A  chattel  mortgage 
to  secure  a  present  advance  of  money, 
regular  in  every  other  respect,  was 
duly  executed  and  filed  in  the  proper 
office,  but  the  consideration  money 
was  not  actually  paid  over  until  four 
days  after  the  tiling,  nor  was  there 
any  binding  agreement  at  the  time 
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of  the  execution  and  filing  between 
the  parties  that  the  money  should  be 
advanced : — 

Held,  that  the  mortgage  was  in- 
valid.   Martin  v.  Sampson^  545, 


BY-LAW. 

MuniciiJol  Corporations — County 
By-law  —  Guaranteeing  Debentures 
— Form  of  By-law — Time  of  Pass- 
ing —  Liability.']  —  See  Municipal 
Corporations,  7. 

Municipal  Corporations  —  Ultra 
Vires  By-law  — Petty  Chajomen — 
Liability.'] — See  Municipal  Corpo- 
rations, 9. 


OASES. 

Agra  and  Mastermaii's  Bank, 
Ln  re,  L.  R.  2  Ch.  at  p.  397,  specially 
referred  to.] — See  Chose  in  Action, 
1. 

Ancaster,  Corporation  of  v..  Dur- 
rand,  32  C.  P.  563,  distinguished.] — 
See  Municipal  Corporations,  4. 

Ashley  s  Case,  6  Co.  320,  follow- 
ed.]— See  Justice  of  the  Peace,  1. 

Asldey  v.  Brown,  17  A.  R.  500, 
followed.] — See  Fraudulent  Con- 
veyance. 

Ballagh  v.  The  Royal  Mutual  Fire 
Lns.  Co.,  5  A.  P.  87,  specially  refer- 
red to.] — See  Insurance,  1. 

Belly.  Walker,  20  G-r.  558,  fol- 
lowed.]— See  Limitation  of  Ac- 
tions, 3. 

Bingham  v.  Bingham,  1  Ves.  Sen. 
126,  applied.] — See  Will,  5. 

Cameron  V.  Cusack,  17  A.  P.  489, 
followed.] — See  Fraudulent  Con- 
veyance. 


Chadock  v.  Cowley,  3  Cro.  Jac. 
695,  distinguished.] — See  Will,  10. 

Coatsworth  v.  Carson,  24  O.  P. 
185,  followed.]— /See  Will,  2. 

Connell  v.  Town  of  Prescott,  22  S. 
C.  P.,  at  pp.  162-3,  referred  to.] — 
See  Municipal  Corporations,  2. 

Cookson  V.  Swire,  9  App.  Cas.,  at 
pp.  664-5,  specially  referred  to.] — 
See  Bills  of  Sale,  1. 

Darling  v.  McLean,  20  U.  C.  P.. 
372,  followed.]— /See  Principal  and 
Surety,  1. 

Derochie  v.  Town  of  Cornwall,  21 
A.  R.  279,  followed.]— >S'ee  Munici- 
pal Corporations,  2. 

Embler  v.  Town  of  Wallkill,  57 
Hun  384,  specially  referred  to.] — 
See  Municipal  Corporations,  2. 

F inlay  v.  The  Bristol  and  Exeter 
E.W.  Co.,  7  Exch.  409,  considered.] 
— *S'ee  Master  and  Servant,  2. 

Foster,  Ln  re,  Lloyd  v.  Carr,  45 
Ch.  D.  629,  followed.]— /S'ee  Trusts. 

Gordon  v.  Martin,  Fitz.  G.  302, 
distinguished.] — A^ee  Principal  and 
Surety,  1. 

Greenwood  v.  Verdon,  1  K.  &  J. 
74,  followed.]— ^ee  Will,  10. 

Grey  v.  Ball,  23  Gr.  390,  fol- 
lowed.]— See  Limitation  of  Ac- 
tions, 3. 

Guild  ct-  Co.  V.  Conrad,  [1894]  2 
Q.  B.  885,  distinguished.]  —  See 
Guarantee — Principal  and  Sure- 
ty, 1. 

Ilobson  V.  Shannon,  26  0.  P.  554, 
specially  referred  to.] — See  Division 
Courts,  3. 
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Imjyerial  Fire  lois.  Co.  v.  Bull,  18 
S.  C.  R.  697,  followed.]— ^ee  Insur- 
ance, 1. 

Ladyman  v.  Grave,  L.  K.  6  Ch. 
763  (dictum  of  Hatherley,  L.  C), 
not  followed.] — See  Way,  2. 

Lee  V,  Gilmour,  Reg.  ex  rel.,  8  P. 
R.  514,  distinguished.]— ^ee  Muni- 
cipal CORPOKATIONS,  6. 

Little  V.  Billings,  27  Gr.,  at  p. 
357,  commented  on.] — See  Will,  10. 

Lloyd  V.  Carr,  In  re  Foster,  45 
Ch.  D.  629,  followed.]— iS'ee  Trusts. 

McCullough  V.  Anderson,  [Decem- 
ber 5th,  1895,  reported  in  footnote.] 
— See  Ferguson  v.  Township  of  South- 
wold,  at  p.  73. 

McLean  v.  McLeod,  Re,  5  P.  P. 
467,  followed  and  specially  referred 
to.] — See  Division  Courts,  2,  3. 

Michell '  V.  Brown,  1  Ell.  &  Ell., 
at  p.-  275,  followed.] — See  Munici- 
pal Elections. 

Reddick  v.  The  Saugeen  Mutual 
Fire  Ins.  Co.,  14  0.  P.  506,  followed.] 
— See  Insurance,  1. 

Regina  v.  Budway,  8  C.  L.  T.  Occ. 
N.  269,  followed,] — See  Sunday. 

Reghia  v.  Coidson,  24  O.  P.  246, 
not  followed.] — See  Justice  of  the 
Peace,  2.  Distinguished.]  —  See 
Medical  Practitioner. 

Regina  v.  Daggett,  1  O.  P.  537, 
followed.] — See  Sunday. 

Regina  v,  Hoioarth.,  24  O.  P.  561, 
followed.]— ^See  Medical  Practi- 
tioner. 

Regina  ex  rel.  Lee  v.  Gilmour,  8 
P.  P.  514,  distinguished.]  —  See 
Municipal  Corporations,  6. 


Regina  v.  Somers,  24  O.  P.  244,. 
followed.] — See  Sunday, 

Regina  v.  Tinning,  11  XJ.  C.  R. 
636,  not  followed.] — See  Sunday. 

Robinson  v.  Emerson,  4  H.  &  C. 
352,  followed.]  —  See  Municipal 
Elections. 

Roe  d.  Sheers  v.  Jefery,  7  T.  P. 
589,  followed.]— ^'ee  Will,  10. 

Sandiman  v.  Breach,  7  B.  &  C. 
96,  followed.] — See  Sunday. 

Sheers  v.  Jeffery,  Roe  d.,  7  T.  P. 
589,  followed.]— .S'ee  Will,  10. 

Smithy.  City  of  London  Ins.  Co., 
14  A.  R.  328,  specially  referred  to.] 
— See  Insurance,  1. 

Tipling  V.  Cole,  Re,  21  O.  P.  276, 
specially  referred  to,  and  distin- 
guished.]— See  Division  Courts,2,  3. 

Tr%istees  of  School  Section  No.  6, 
York  V.  Corporation  of  York,  26  0. 
P.,  at  p.  664,  reversed.] — See  Public 
Schools. 

Warren  v.  Murray,  [1894]  2  Q. 
P.  648,  principle  of  applied.] — See 
Limitation  of  Actions,  3. 


CERTIORARI. 

Notice  to  Magistrate — Co7itempt.'\ 
— See  Contempt  of  Court. 

Practising  Medicine  —  07itario 
Medical  Act,  R.  S.  0.  ch.  1J^8,  sec. 
45.] — See  Medical  Practitioner. 


CHARITABLE  DEVISE. 

Gift  for  School  Teache7''s  Residence 
— Invalidity — 9  Geo.  II.  ch.  36.] — 
See  Will,  3. 
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CHATTEL  MORTGAGE. 

AS'ee  Bills  of  Sale. 


CHOSE  IN  ACTION. 

1.  Absolute  Assignment  —  Secret 
Defeasance — Subsequent  Assignme7it 
for  Value  without  Notice — Equities?^ 

— Where  a  non-negotiable  chose  in 
action  is  absolutely  transferred  by 
writing  for  value,  and  the  transferee 
again  absolutely  assigns  it  for  valu- 
able consideration  to  another  person, 
who  takes  without  notice,  he  obtains 
a  valid  title  to  it,  free  from  any 
latent  equity  between  the  original 
assignor  and  assignee. 

In  re  •  Agra  and  Masterman! s 
Bank,  L.  R.  2  Oh., at  p.  .397,  specially 
referred  to.  Quebec  Bank  v.  Tag- 
gar  t,  162. 

2.  Parol  Assignment  of- — R.  S.  0. 
ch.  122,  sec.  7.]— A  parol  assign- 
ment of  book  debts  is  valid  under 
the  Mercantile  Amendment  Act,  R. 
S.  O.  ch.  122,  sec.  7,  and  does  not 
require  the  assent  of  the  debtor. 
The  Trusts  Corporation  of  Ontario 
V.  Rider,  593. 

3.  Assignment  of — Set-off.'\  —  B}^ 
an  agreement  for  the  dissolution  of 
a  firm,  it  was  provided  that  all  claims 
and  demands,  notes,  bills  and  book 
accounts  belonging  to  the  firm  were 
to  be  collected  by  the  plaintiffs,  who 
were  to  be  the  owners  thereof,  and 
by  virtue  of  which  the  plaintiffs  sued 
defendant  for  a  balance  alleged  to  be 
due  for  goods  sold  and  delivered  by 
the  firm  to  defendant,  who  set  up  a 
claim  for  damages  for  non-delivery 
of  goods  by  the  firm  which  arose 
before  the  dissolution  of  the  partner- 
ship : — 

Held,  a  valid  assignment  of  a 


!  debt  due  by  defendant  to  the  plain- 
tiffs ;  and  that  the  defendants  could 
set-off  the  claim  for  damages  arising 
by  reason  of  a  breach  of  the  agree- 
ment under  which  the  debt  arose. 

The  difference  between  the  Imper- 
ial and  Ontario  Ohoses  in  Action 
Act  referred  to.  Seyfang  v.  Mann, 
631. 


COMPANY. 

1.  Auditor- — Right  to  Rank  as 
Clerk'" —  Winding-up  Act.] — An 

auditor  employed  in  auditing  books 
of  a  company  does  not  come  within 
the  designation  of  "  clerks  and  other 
persons  having  been  in  the  employ- 
ment of  the  company  in  or  about  its 
business  or  trade "  so  as  to  entitle 
him  to  the  special  privilege  given  by 
sec.  56  of  the  Winding-up  Act,  R.  S. 
0.  ch.  129,  to  be  collocated  in  the 
dividend  sheet  for  arrears  of  salary 
or  wages.] — Re  Ontario  Forge  and 
Bolt  Co.;  Re  Winding-up  Act,  R.  S. 
C.  ch.  129  ;  Toimisend's  Case,  230. 

2.  Promoters — Liability  for  Debts 
Incurred  before  Incorporation —  Con- 
tribution?^— A  proposed  corporator 
in  a  joint  stock  company,  who,  in 
advance  of  the  iricorporation  takes  a 
practical  part  in  the  prosecution  of 
the  intended  business  of  the  com- 
pany, or  who  sanctions  or  ratifies  the 
conduct  of  affairs  by  some  act,  not 
being  a  mere  subscription  tK>  shares, 
is  liable  to  contribute,  with  other 
subscribers  to  stock  in  a  like  posi- 
tion, to  a  liability  properly  incurred 
in  carrying  out  the  objects  of  the 
projected  company,  and  the  ]n*opor- 
tionate  amoujit  of  contribution  by 
eacli  depends  on  his  share  sul)scrip- 
tion  irrespective  of  the  amount  ])aid 
on  tlie  shares.] — Sandusky  Coal  Co. 
V.  Walker,  G77. 
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3.  New  Stock — By-law  for  Allot- 
ment by  Shareholders  —  Right  of 
Directors  to  Allot — Directors — Dur- 
ation of  Office — By-law — Right  of 
Shareholders  to  Vary  at  Specicd  Gen- 
eral Meeting — R.  S.  0.  ch.  157,  sec. 
37.'] — Where  a  by-law  is  passed  at 
the  annual  general  meeting  of  a  joint 
stock  company  providing  for  the 
allotment  of  certain  new  stock  by 
the  shareholders,  the  directors  have 
no  power  to  pass  a  by-law  directing 
its  repeal  and  providing  for  the 
allotment  by  themselves. 

At  a  meeting  of  the  directors  of 
a  company  a  by-law,  under  section 
37  of  K  S.  O.  ch.  157,  was  passed, 
and  subsequently  confirmed  by  the 
shareholders,  providing  that  the  dir- 
ectors should  hold  office  for  one  year 
and  until  their  successors  were  ap- 
pointed : — 

Held,  that  the  by-law  so  passed 
could  only  be  repealed  at  the  next 
annual  general  meeting  of  the  com- 
pany, and  therefore  a  by-law  passed 
during  the  directors'  year  of  office, 
by  the  shareholders  at  a  special 
meeting  of  the  company,  providing 
that  the  appointment  should  be  ter- 
minable by  resolution,  was  invalid. 
Steplienson  v.  Yokes,  691. 

Implied  Contract  —  Contract  of 
Hiring.] — See  Master  and  Ser- 
vant, 2. 

Scire  Facias — Winding-tq:)  Act — 
R.  S.  0.  ch.  129 — Action  against 
Contributory — Bar  to  Action.] — See 
Scire  Facias. 


COMPOUNDING  FELONY. 

Mortgage — Mitigation  of  Sentence.] 
— See  Mortgage,  1. 


CONDITIONAL  SALE  OF  GOODS. 

Distress  —  Vendor's  Lien  —  Sur- 
plusage— 57  Vict.  ch.  ^3.]  —  See 
Landlord  and  Tenant,  6. 


CONSOLIDATED  MUNICIPAL 
ACT,  1892. 

Sections  167  and  210 — Penalties 
— Prior  and  Subsequent  Enactments 
as  to  Same  Offence — Repugnancy.] 
— See  Municipal  Elections. 

Section  Jf.19  (a) — Police  Magis- 
trate— Disqualification.]  — See  Pol- 
ice Magistrate. 

Section  511,  sub-sec.  2 — By-law — 
Guaranteeing  Debentures — Assent  of 
Electors.] — See  Municipal  Corpor- 
ations, 7. 

Section  533a — Cost  of  Bridges — 
Appeal  —  Arbitration  Pending — 57 
Vict.  ch.  50  ( 0.).] — See  Statutes. 


CONSTITUTIONAL  LAW. 

Raihoays  —  Crossings  —  Railway 
Act  of  Canada,  1888 — Foivers  of 
Railioay  Com^nittee  of  Privy  Coun- 
cil— Erection  and  Maintenance  of 
Gates  —  Contribution  to  Cost  of — 
Municipal  Corporations.]— ThQ  legis- 
lation of  the  Parliament  of  Canada 
with  reference  to  the  guarding  of  the 
crossings  of  a  railway,  which  under 
sub-section  10  of  section  92  of  the 
British  North  America  A  ct  is  under 
the  exclusive  legislative  authority 
of  Parliament,  is  within  the  scope  of 
necessary  legislation. 

Under  sections  11,  18,  21,  187, 
and  188  of  the  Railway  Act  of  1888, 
Parliament  conferred  upon  the  Rail- 
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way  Committee  the  power  to  order 
that  gates  and  watchmen  should  be 
provided  and  maintained  by  such  a 
railway  at  crossings  of  highways 
traversing  different  adjacent  munici- 
palities ;  to  decide  which  municipali- 
ties are  interested  in  the  crossings ; 
to  fix  the  proportion  of  the  cost  to  be 
borne  by  the  different  municipalities  ; 
to  vary  any  order  made  by  adding 
other  municipalities  as  interested, 
and  to  re-adjust  the  proportion  of 
the  cost ;  and  the  decision  of  the 
committee  cannot  be  reviewed  by 
the  Court. 

Municipalities  are  subject  to  such 
legislation  and  the  orders  of  the  com- 
mittee in  the  same  way  as  private 
individuals.  Be  Canadian  Pacific 
R.  TF.  Co.  and  County  and  Town- 
ship of  YorU,  559. 


CONSUMERS  GAS  COMPANY. 

Reserve  Fund  —  Plant  Renewal 
Fund  —  Investment  of  Suiylus  — 
Reduction  in  Price  of  Gas — Parties 
~A ttorney- General. ] — See  Toronto 
Gas  Company. 


CONTEMPT  OF  COURT. 

Certiorari  —  Notice  to  Magis- 
trate.^— After  the  issue  of  a  writ  of 
certiorari  for  the  removal  of  a  con- 
viction for  the  purpose  of  quashing 
it,  the  writ,  though  served  on  tlie 
clerk  of  the  peace,  did  not  come  to 
the  notice  or  knowledge  of  magis- 
trate, who  enforced  the  conviction 
by  the  issue  of  a  distress  warrant : — 

Held,  that  the  magistrate  was 
not  guilty  of  contempt.  Regina  v. 
Woody  att,  113. 

92 — VOL.  XXVII.  O.K. 


CONTRACT. 

Sale  of  Land  —  Off'er  to  Pur- 
chase—  Withdrawal.^ — A  parcel  of 
land  having  been  placed  by  the 
plaintiff  in  a  land  agent's  hands  for 
sale,  the  defendant  offered  to  pur- 
chase it,  and  signed  a  form  of  agree- 
ment for  sale  and  purchase,  which 
was  taken  by  the  agent  to  the  plain- 
tiff and  was  signed  by  him,  but 
before  the  defendant  was  notified 
thereof  he  gave  notice  to  the  agent 
withdrawing  his  offer  : — 

Held,  that  the  instrument,  though  ' 
in  form  an  agreement,  was  in  sub- 
stance a  mere  offer,  and  as  defendant 
had  withdrawn  before  he  was  noti- 
fied of  its  acceptance,  there  was  no 
completed  agreement;  Larkin  v. 
Gardiner,  125. 

General  Hiring — Hiring  for  a 
Year — Question  of  Fact — Corpora- 
tions.']— See  Master  and  Servant, 
2. 

Married  Woman — Separate  Estate 
— Personal  Articles.] — See  Husband 
AND  Wife,  2. 


CONTRIBUTORY  NEGLIGENCE. 

Highway  —  Overgroioing  Tree  — 
Want  of  Repair.] — See  Municipal 
Corporations,  2. 


CONVEYANCE. 

Delivery — Operation.] — AS'eeWiLL, 

9 


CONVEYANCE  OF  ROAD. 

Deed — Right  of  Way.] — See  Way, 
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CONVICTION. 

rermitting  Deer  Hound  to  Run 
at  Large — Scienter — Ontario  Game 
Protection  Act,  sec.  2,  sub-sec.  2.'] — 
See  Game. 

Practising  Medicine  —  Ontario 
Medical  Act,  R.  S.  0.  ch.  I4.8,  sec.  4^.] 
— See  Medical  Pkactitioner. 


COPYRIGHT. 

Compilation  —  Proprietor  —  Re- 
sidence in  England  —  Copyright 
Through  A  gent — Stereotyping — In- 
fringement^^ — A  person,  resident  in 
England,  who  procures  a  book  for 
valuable  consideration,  to  be  com- 
piled for  him,  the  compiler  not  re- 
serving his  rights,  is  the  proprietor 
thereof,  and  entitled,  either  jjerson- 
ally  or  through  an  agent  in  Canada, 
to  copyright  under  the  Copyright 
Act,  R  S.  C.  ch.  62. 

Printing  and  publishing  the  book 
from- stereotype  plates  imported  into 
Canada  is  a  sufficient  "  printing  " 
within  the  meaning  of  the  Act, 
though  no  typographical  work  is 
done  in  preparation  of  the  copies. 

American  reprints  of  the  plain- 
tiff's copyright  book  added  as  an 
appendix  to  American  reprints  of 
the  Bible  imported  into  Canada, 
were  held  to  be  a  violation  of  the 
plaintiff's  rights.  Frowde  v.  Par- 
rish,  526. 

CORPORATIONS. 

See  Company. 

COVENANT. 

Unexecuted  Deed — Acceptance  of 
Benefit  under  Deed — Action.'\ — An 
action  of  covenant  cannot  be  main- 


tained on  a  deed  conveying  land, 
executed  by  the  grantor,  and  pur- 
porting to  contain  a  covenant  by  the 
grantee  to  pay  certain  mortgages 
existing  upon  the  premises  but 
which  has  not  been  executed  by  the 
grantee,  although  she  has  accepted 
the  benefit  of  the  deed.  The  Credit 
Fonder  Franco-Canadian  v.  Lawrie,. 
498. 


CREDITORS'  RELIEF  ACT. 

Division  Court  Execution  — 
Return  of  Nulla  Bona —  Execution 
to  Sheriff— 57  Vict.  ch.  23  (0.)— 
Prohibition.^  —  On  the  return  of 
nulla  bona  to  a  Division  Court 
execution,  the  plaintiff,  under  57 
Yict.  ch.  23  (0.),  amending  the 
Division  Courts  Act,  issued  out  of 
said  Division  Court  an  execution 
against  lands  to  the  sheriff  of  another 
county,  but  before  the  sheriff'  had 
taken  any  steps  to  enforce  it,  the 
defendant  paid  to  him  the  amount 
thereof,  with  the  request  that  it 
should  be  applied  on  plaintiff's  execu- 
tion. At  the  time  of  such  payment 
there  were  other  executions  in  the 
hands  of  the  sheriff  against  the  goods 
and  lands  of  the  defendant  : — 

Held,  reversing  the  judgment  of 
the  County  Court  Judge,  that  the 
Creditors'  Relief  Act  applied  to  the 
moneys  so  received  by  the  sheriff. 
In  re  Young  v.  Ward,  588. 


CRIMINAL  CODE. 

A  mending  Convictioyi — Scienter — 
Deer  Hound  Runriing  at  Large — 
Sec.  889.]— See  Game. 

Gaming  —  Betting-house  —  Tele- 
graph  Office — Sees.  197  and  198?\ — 
See  Gaming. 
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Murder  —  Manslaughter — Misdi- 
rection—Sees.  7J,.J^.]—See  Crim- 
inal Law. 


CRIMINAL  LAW. 

Murder  —  Manslaughter  —  Crim- 
inal Code,  sec.  229 — Provocation — 
Assault — Legal  Right—  New  Trial.'] 
— The  prisoner  was  tried  upon  an 
indictment  of  murder.  It  was  not 
denied  that  he  had  killed  the  deceas- 
ed, but  it  was  urged  that,  by  sec.  229 
of  the  Criminal  Code,  the  offence  was 
reduced  to  manslaughter,  as  having 
been  committed  "  in  the  heat  of  pas- 
sion caused  by  sudden  provocation." 
There  was  evidence  that  just  before 
the  killing  the  prisoner  had  called  at 
the  house  of  the  deceased  to  see  the 
latter,  who  ordered  him  out  and  im- 
mediately laid  hands  on  him  and  put 
him  out  of  the  house,  when  the  pri- 
soner drew  a  revolver  and  shot  de- 
ceased. The  Judge  at  the  trial 
directed  the  jury  that  deceased  was, 
at  the  time  he  was  killed,  "  doing 
that  which  he  had  a  legal  right  to 
do,"  and  that  there  was,  therefore,  no 
provocation  and  no  question  of  fact 
to  be  submitted  to  the  jury  to  reduce 
the  crime  to  manslaughter  : — 

Held,  misdirection  ;  for  whether 
or  not  the  deceased,  at  the  time  he 
was  shot,  was  doing  what  he  had  a 
legal  right  to  do  depended  upon 
whether,  if  the  jury  accepted  as  true 
the  statement  of  the  defendant  given 
in  evidence  as  to  the  circumstances 
attending  the  shooting,  the  deceased 
had,  before  laying  hands  upon  him, 
ordered  him  to  leave  his  house, 
and  whether,  if  he  had  done  so,  the 
prisoner  had  refused  to  leave,  and 
whether,  if  violence  was  used  in  ])ut- 
ting  him  out,  it  was  greater  than 
was  necessary  ;  and  the  deceased  was 
clearly  not  doing  what  he  had  a  legal 


right  to  do  if  the  facts  were  found 
in  favour  of  the  prisoner's  contention 
on  these  points. 

New  trial  directed,  upon  an  appeal 
under  sec.  744  of  the  Criminal  Code. 
Regina  v.  Brennan,  659. 

Compounding  Felony — Mortgage 
— Larceny — Validity.'] — See  Mort- 
gage, 1. 

Procedure — Lssue  of  Warrant — 
Absence  of  Written  Information — 
Liability  of  Magistrate P] — See  Jus- 
tice OF  THE  Peace,  1. 

Uncertificated  Druggist.]  —  See* 
Pharmacy  Act. 


CEOWN  LANDS. 

Locatee  —  Partition  —  Jurisdic- 
tion— Declaratory  Relief —  Statute 
of  Limitations — Judicature  Act — R. 
S.  0.  ch.  Jj-If,  sec.  21,  sub-sec.  7.] — A 
locatee  of  Crown  lands  left  the 
Province  in  1868,  and  was  last  heard 
of  in  1877.  The  defendant,  a  son  of 
his,  had  resided  continuously  on  the 
property  since  1881,  cultivating  and 
improving  it,  and  the  plaintiff,  a 
daughter,  resided  on  it  also,  from 
time  to  time,  till  1887.  There  were 
two  other  children  who  had  not 
been  in  possession  of  the  land  for 
more  than  ten  years  before  action, 
which  was  brought  in  1895  : — 

Held,  that  the  locatee  must  be 
presumed  to  have  been  dead  by 
1884,  and  the  defendant  had  ac- 
quired a  title  by  possession  as  against 
the  children  other  than  the  plaintiff, 
whose  claim  as  to  one-quarter  was 
as  good  as  his,  aud  in  making  par- 
tition the  Crown  should  recognize 
his  right  to  the  improvements. 

The  Statute  of  Limitations,  R.  S. 
O.  ch.  Ill,  applied  because  the  rights 
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involved  upon  the  record  were 
merely  private  rights  not  afifecting 
the  pleasure  or  the  sovereignty  of  the 
Crown. 

Even  in  the  case  of  unpatented 
lands,  declaratory  relief  may  in  a 
suitable  case  be  given,  which  will 
work  practically  the  result  of  a 
partition  of  the  property,  subject  to 
the  Crown  being  willing  to  act  upon 
the  judgment  of  the  Court.  Pride 
Y.  Rodger,  320. 


DECLARATORY  RELIEF. 

Locatee — Partition — Jurisdiction 
— P.  >S.  0,  ch.  4-4,  sec.  21,  sub-sec.  7.] 
— See  Crown  Lands. 


DEED. 

Acceptance  of  Benefit  Under  — 
Covenant.'] — See  Covenant. 

Delivery— 02')eration.~\ — See  Will, 

9 


DEFAMATION. 

Libel  —  Newspaper  —  Notice  of 
Action — Sufficiency — ^.>S'.  0.  ch.  57, 
sec.  5.] — In  an  action  brought  against 
a  newspaper  company  for  alleged 
libellous  articles  published  in  the 
company's  newspaj^er,  the  notice 
complaining  of  the  publication  given 
in  pursuance  of  R.  S.  0.  ch.  57,  sec. 
5,  sub-sec.  2,  was  addressed  to  the 
editor  of  the  pai)er,  and  was  served 
on  the  city  editor  at  the  company's 
office,  and  a  similar  notice  was  served 
on  the  chairman  of  tlie  board  of  direc- 
tors at  the  said  office  : — 

Held,  that  this  was  a  notice  merely 
to  the  editor,  and  not  to  the  defen- 
dants, and  therefore  was  not  suffi- 


cient under  the  statute.  Burwell  v. 
The  London  Free  Press  Printing  Co.y 
6. 


DEVISE. 

See  Will. 


DIRECTORS. 

By-law  Governing  Appoiiitment  of 
— Powers  to  Repeal — Annual  Meet- 
ing of  Shareholders.] — See  Company, 
3. 


DISTRESS. 

Apportionment  of  Rent  on  Garnish- 
ment.]— See  Landlord  and  Tenant, 
L 

Mortgaged  Goods  — Agreement  be- 
tween Bailiff  and  Tenant — Pound 
Breach — 2  Wm.  dj  M.  sess.  1,  ch.  5.] 
— See  Landlord  and  Tenant,  5. 

Withdrawal  of — Second  Distress 
— Landlord  and  Tenant, — 58  Vict, 
ch.  26  (0.).] — See  Landlord  and 
Tenant,  4. 


DIVISIONAL  COURT. 

Jurisdiction  of] — See  Appeal. 


DIVISION  COURTS. 

L  Jurisdiction  —  Prohibition  — 
Promissory  Note  Payable  by  Instal- 
ments.]— An  action  for  the  first  in- 
stalment due  on  a  promissory  note 
for  $400,  payable  in  three  annual 
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instalments,  is  for  an  amount  ascer- 
tained by  the  signature  of  the  defen- 
dant, and  may  be  brought  in  a 
Division  Court  before  the  maturity 
of  the  second  instalment. 

"  In  three  annual  instalments " 
in  such  a  note  means  equal  instal- 
ments. Prohibition  refused.  In  re 
Bahcock  v.  Ayers,  47. 

2.  Garnishee — -New  Trial — R.  S. 
0.  ch.  51,  sec.  14.5.] — The  provisions 
of  section  145  of  the  Division  Courts 
Act  as  to  applying  for  a  new  trial 
within  fourteen  days  do  not  apply 
to  a  garnishee. 

Be  McLean  v.  McLeod,  5  P.  H. 
467,  followed. 

Ke  Tipling  v.  Cole,  21  O.  R.  276, 
distinguished. 

Judgment  of  Boyd,  C,  26  0.  R. 
554,  affirmed.  Hohson  v.  Shannon, 
115. 

3.  Garnishee  Proceedings-'^  Cause'' 
—  "Action''  —  Jvrisdiction.'\  —  A 
garnishee  summons  before  judgment 
in  a  Division  Court  may  be  issued 
out  of  the  Division  in  which  the 
garnishee  lives  or  carries  on  business, 
notwithstanding  that  the  cause  of 
action  does  not  arise  and  the  primary 
debtor  does  not  reside  or  carry  on 
business  therein. 

A  garnishee  proceeding  under  sec- 
tion 185  of  the  Division  Courts  Act 
is  an  "  action  "  or  a  "  cause  "  within 
the  meaning  of  section  87,  and  may 
be  transferred  from  a  wrong  to  the 
proper  forum,  under  the  last  men- 
tioned section. 

Hohson  V.  Shannon,  26  O.  R.  554  ; 
Re  McLean  v.  McLeod,  5  P.  R.  467, 
and  Re  Tipling  v.  Cole,  21  O.  R. 
276,  specially  referred  to.  Re  Mc- 
Gahe  V.  Middleion,  The  Ancient 
Order  of  United  Workmeoi,  Garni- 
shees, 170. 


4.  Judgment  Debtor —  Warrant  of 
Commitment  — "  Ba.cking  " —  Arrest 
Outside  of  County — K.  S.  0.  ch.  51, 
sees.  2Ji.2  and  24-3.] — The  proceeding 
by  judgment  summons  in  a  Division 
Court,  and  its  consequences,  are  of  a 
strictly  local  character. 

A  warrant  of  commitment  must 
be  directed  to  a  bailiff  of  the  county 
and  to  the  gaoler  of  the  county  in 
which  the  proceedings  are  taken, 
and  is  not  effectual  beyond  the  limits 
of  the  county  within  which  it  issued, 
nor  does  the  "  backing  "  of  the  war- 
rant by  a  magistrate  in  another 
county  give  it  any  force  or  validity 
there. 

History  of  sections  242  and  243 
Division  Courts  Act,  R.  S.  0.  ch.  51. 
Re  .Hendry,  297. 

Practice — Postponement  of  Formal 
Jtidgment — Appeal.']- -See  Bills  of 
Exchange  and  Promissory  Notes. 


DRAINAGE. 

By-law — Engineer  s  Report.  ] —  See 
Municipal  Corporations^ s,  8. 


DRUGGIST. 

Uncertificated — R.  S.  0.  ch.  151, 
sec.  24-] — See  Pharmacy  Act. 


EJECTMENT. 

Evidence — Possession — •  Presump- 
tion—'27  <t  28  Vict.  ch.  29,  sec. 
1  (C.).\ — In  an  action  for  the  re- 
covery of  land,  proof  of  possession  is 
prima  facie  evidence  of  title,  and  in 
the  absence  of  proof  of  title  in  an- 
other is  evidence  of  seizin  in  fee  ;  if, 
however,  it  be  proved  that  the  title 


726 


DIGEST  OF  CASES. 


[vol. 


is  in  another,  although  the  defendant 
does  not  claim  under  or  in  privity 
with  such  other,  the  plaintiff's  action 
will  fail. 

Where,  in  such  an  action,  the 
plaintiffs  claimed  to  have  acquired  a 
title  thereto  by  possession,  originally 
that  of  a  squatter,  commencing  in 
1851,  on  land  then  patented  and  in 
a  state  of  nature,  such  possession 
being  without  the  knowledge  of  the 
])atentee  or  those  claiming  under 
him  : — 

Held,  under  27  k  28  Yict.  ch.  29, 
sec.  1  (C),  that  in  order  to  bar  the 
right  of  the  patentee  forty  years' 
possession  at  least  was  necessary ; 
and  the  action  thereof  failed  as 
against  the  defendant  in  possession 
though  not  claiming  through  or  in 
privity  with  the  patentee.  Donnelly 
V.  Ames,  271. 

ELECTION. 

Widow — Relation  Bach  —  Period 
of  Accounting. \— See  Will,  8. 

Will  —  Widow  —  Dower.']  —  See 
Will,  5. 


EQUITABLE  ASSIGNMENT. 

Attorney  for  Sale  of  Lands — 
Authority  to  Pay  Advance  out  of 
Proceeds  —  Subsequent  Advance  — 
Acknowledgment  —  Notice — Registry 
Act — Attorney  Subsequently  Becom- 
ing Purchaser  —  Lien  ■ —  Personal 
Obligation.]  —  The  attorney  under 
an  irrevocable  power  from  the  owner, 
for  the  "  sale  or  other  disposition  " 
of  certain  lands,  subject  to  several 
charges,  and  who  b}^  agreement  for 
value  was  entitled  on  the  sale  thereof, 
after  payment  of  such  charges,  to  a 
portion  of  the  surplus,  agreed  in 


writing  in  the  event  of  a  sale  to  pay 
out  of  such  surplus  a  further  charge 
on  the  lands  made  by  the  owner  sub- 
sequent to  the  giving  of  the  power. 
The  document  creating  the  further 
charge  was  registered  on  the  affidavit 
of  a  witness  thereto,  together  with 
the  agreement  of  the  attorney  to 
pay,  and  a  statement  by  the  plaintijff 
that  he  had  advanced  and  an  acknow- 
ledgment by  the  chargee  and  trans- 
fer by  her  to  the  plaintiff  of  the 
amount  of  the  subsequent  charge, 
the  latter  documents  being  registered 
without  proof  Afterwards  the 
owner  of  the  lands  conveyed,  for 
value  to  himself  and  others,  his 
equity  of  redemption  to  the  attor- 
ney :— 

Held,  that  any  defect  in  the  proof 
for  registration  of  the  documents 
was  cured  by  section  80  of  the  Reg- 
istry Act,  R.  S.  O.  ch.  114,  and  that 
the  attorney  was  affected  with  notice 
of  the  whole  transaction  : — 

Held,  also,  that  the  plaintiff  had  a 
lien  upon  the  lands  for  the  amount 
of  his  advance  and  interest,  and  that 
the  effect  of  the  transaction  as  to  the 
further  charge  was  to  equitably  as- 
sign to  him  so  much  of  the  proceeds 
of  the  intended  sale  of  the  lands  as 
was  equal  to  his  advance,  and  that 
he  was  entitled  to  redeem  the  encum- 
brances existing  at  the  time  of  his 
advance  :- — 

Held,  lastly,  that  the  attorney  was 
personally  liable  for  the  amount  of 
the  further  charge,  Street,  J.,  dis- 
senting as  to  the  last  })oint  on  which 
the  judgment  of  Boyd,  C,  was 
reversed.     Armstrong  v.  Lye,  511. 


ESTATE. 

Will — Devise  — Defeasible  Fee  — 
''Die  Without  Lssue."]—See  Will, 
10. 
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ESTOPPEL. 

Tenancy-Character  of  Possession.^ 
—See  Way,  2. 

Widow — Dower — Legacy  —  Elec- 
tion.']—See  Will,  5. 


EVIDENCE. 

Action  for  Recovery  of  Land — Pos- 
session— Presum2Jtion.] — See  Eject- 
ment. 

Execution  of  Will.  ] — See  Will,  1 1 . 


EXECUTION. 

Free  Grant  Lands — Debt  Incur- 
red before  Location — Devisee — Sale.] 
— An  execution  against  the  lands  of 
a  patentee  under  the  Free  Grants  and 
Homesteads  Act,  R.  S.  0.  ch.  25,  on 
a  judgment  obtained  for  a  debt 
incurred  before  location  of  the  lands, 
does  not  operate  as  a  charge  against 
the  lands  when  sold  by  his  devisee, 
even  after  the  expiry  of  twenty  years 
from  the  date  of  the  location.  Pe 
Beatty  and  Finlayson,  642. 

Equitable  —  Receiver  —  Unliqui- 
dated Damages.]— See  Receiver. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Payments  by  —  Promissory 
Notes — Consideration  —  Gifts  —  53 
Vict.  ch.  3S,  sec.  30  (D.)~R.  S.  0. 
ch.  110,  sec.  31.] — Upon  appeal  from 
the  order  of  a  Surrogate  Court  upon 
the  passing  of  executors'  accounts  : — 

field,  that  payments  made  by  them 
to  the  payees  of  promissory  notes 


signed  by  the  testator,  with  notice 
that  such  notes  were  made  without 
consideration  and  were  intended  by 
the  testator  as  gifts  to  the  payees, 
were  not  protected  either  by  the 
prima  facie  presumption  of  a  valu- 
able consideration  raised  by  sec.  30 
of  the  Bills  of  Exchange  Act,  53 
Yict.  ch.  33  (D.),  or  by  the  provi- 
sions of  sec.  31  of  R.  0.  ch.  110, 
making  it  lawful  for  "  executors  to 
pay  any  debts  or  claims  upon  any 
evidence  that  they  may  think  suffi- 
cient." 

Decision  of  the  Surrogate  Court 
of  the  county  of  Elgin  reversed  upon 
this  point.    Re  Williams,  405. 

2.  Distribution  Pari  Passu — Ac- 
tio7i  by  Administratrix  to  Recover 
Excess — Locus  Standi — R.  S.  0.  ch. 
110,  sec.  36.] — An  administratrix, 
having  given  the  statutory  notice 
for  creditors,  after  expiry  of  the  time 
therein  mentioned,  paid  money  on  a 
claim,  and  afterwards,  new  claims 
being  raised  against  the  estate, 
sought  to  recover  a  portion  of  the 
money  back  as  on  an  overpayment: — 

Held,  that  she  had  no  locus  standi 
to  maintain  the  action.  Leitch  v. 
Molsons  Bank,  621. 

Rent — Leasehold-  Apportionment.'j 
— See  Tenant  for  Life  and  Re- 
mainderman. 


FIRE  INSURANCE. 

See  Insurance,  1. 


FRAUD. 

Bill  of  Sale — Registration — Re- 
tention  of  Possession — Inference.]  — 
See  Bills  op  Sale,  1. 
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FRAUDS,  STATUTE  OF. 

Promise  to  Answer'  for  Debt  of 
Another— 29  Car.  2,  ch.  3,  sec.  4 — 
Indemnity.] — See  Guarantee. 


FRAUDULENT  CONVEYANCE. 

13  Eliz.  ch.  5 — Intent  to  Defeat 
Action  for  Tort — Creditor — Prefer- 
ence^— -Where  a  conveyance  of  land 
was  made  by  the  father  to  a  daugh- 
ter, while  an  action  for  slander 
against  the  father  was  pending,  of 
which  the  daughter  was  aware,  in 
satisfaction  of  abond fide  pre-existing 
debt  to  the  extent  of  the  full  value 
of  the  land  : — 

Held,  that  the  conveyance  being 
attacked  under  13  Eliz.  ch.  5,  by 
one  who  became  a  creditor  by  judg- 
ment obtained  in  the  action  of 
slander  three  months  after  the 
conveyance,  and  there  being  no  other 
creditors,  the  preferring  of  one 
creditor  was  no  ground  for  setting 
aside  the  conveyance  as  fraudulent 
and  void  : — 

Cameron\.  Cusack,  17  A.  E.  489, 
followed. 

A  plaintiff  suing  for  a  tort  is  not 
a  creditor  within  the  meaning  of 
the  Ontario  statutes  as  to  preferen- 
ces : — 

Ashley  v.  Brown^  17  A.  R.  500, 
followed.    Gurofski  v.  Harris,  201. 


FRAUDULENT  PREFERENCE. 

Intent  to  Defeat  Action  for  Tort — 
Creditor— 13  Eliz.  ch.  b.]  — See 
Fraudulent  Conveyance. 


FREE  GRANT  LANDS. 

Execution — Debt  Incurred  before 
Location.'] — See  Execution. 


GAME. 

Justice  of  the  Peace — Summary 
C onviction— Permitting  Deer  Hounds 
to  Run  at  Large — 56  Vict.  (0.)  ch. 
Jf.9,  sec.  2,  sub-sec.  (2) — Scienter — 
Evidence —  A  mendment  —  Criminal 
Code,  sec.  889— Costs.] — A  summary 
conviction  of  the  owner  of  a  hound 
or  other  dog  for  permitting  "  such 
hound  or  dog  to  run  at  large  in  any 
locality  where  deer  are  usually 
found,"  contrary  to  the  ])rovisions  of 
the  Ontario  Game  Protection  Act,  is 
bad  unless  it  states  that  the  dog  was 
"  known  by  the  defendant  to  be  ac- 
customed to  pursue  deer  ; "  and  can- 
not be  amended  under  sec.  889  of  the 
Criminal  Code  imless  the  evidence 
shews  knowledge  of  the  owner  of 
such  habit  of  the  dog.  A  statement 
in  a  deposition  that  "dogs  were  at 
large  on  defendant's  premises  '"'  is  not 
evidence  that  they  were  either  run- 
ning or  permitted  to  run  at  large 
contrary  to  the  statute. 

Costs  withheld,  as  the  bona  fides 
of  the  magistrate  had  been  unsuc- 
cessfully attacked.  Eegina  v.  Cran- 
dall,  G3. 


GAMING. 

Betting  —  Place  Therefor  —  Tele- 
grapli  Office — Conviction — 55  56 
Vict.  ch.  29  (The  Code),  sees.  197 
and  198.] — A  bank,  a  telegraph  of- 
fice, and  another  office  were  simul- 
taneously opened  in  a  town.  Moneys 
were  deposited  in  the  bank  by  vari- 
ous ])ersons,  who  were  given  receipts 
therefor  in  the  name  of  a  person  in 
the  United  States,  which  receipts 
were  taken  to  the  telegraph  office, 
where  information  as  to  horse  races 
being  run  in  the  United  States. was 
furnished  to  the  holders  of  the  re- 
ceipts, who  telegraphed  instructions^ 
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to  the  person  there,  for  whom  the 
receipts  were  given  to  place  and  who 
placed  bets  equivalcDt  to  theamounts 
deposited,  on  horses  running  in  the 
races,  and  on  their  winning  the 
amounts  won  were  paid  to  the 
holders  of  the  receipts  at  the  third 
office  by  telegraphic  instructions 
from  the  persons  making  the  bets  in 
the  United  States  : — 

Held^  on  the  evidence  and  ad- 
missions to  the  above  effect,  that  the 
defendant,  who  kept  the  telegraph 
office,  was  properly  convicted  of 
keeping  a  common  betting  house 
under  sections  197-198  of  the  Crim- 
inal Code.    Regina  v.  Osborne,  185. 


GARNISHMENT. 

Division  Courts  —  Cause  "  — 
"  Action  "  —  Forum  for  Garnishee 
Proceedings — R.  S.  0.  cli.  51,  sees. 
87,  185.']— See  Division  Courts,  3. 

Rent  —  Apportionment  —  R.  S.  0. 
ch.  IJfS,  sees.  2-6.] — See  Landlord 
AND  Tenant,  1. 


GUARANTEE. 

Indemnity  —  Surety  —  Oral  Pro- 
mise— Promise  to  Answer  for  Deht 
of  Another — Statute  of  Frauds  (29 
Car.  2,  ch.  3),  sec.  Jf..] — A  promise 
made  by  a  third  person  to  a  creditor 
to  pay  or  to  see  paid  the  debt  due  to 
him  by  his  debtor,  whether  such 
promise  is  absolute  or  conditional, 
is  a  promise  to  answer  for  the  debt 
of  anothf.T,  and  is  within  the  4th 
section  of  the  Statute  of  Frauds. 

The  plaintiff  was  the  holder  of  a 
promissory  note  of  an  incorporated 
company  of  which  the  defendant  was 
president,  and  was  pressing  for  pay- 
93 — VOL.  XXVII.  O.R. 


menfc  when  the  defendant  verbally 
promised  to  see  him  paid  if  he  would 
forbear  to  sue  and  would  renew  : — 
Held,  that  this  was  not  a  promise 
of  indemnity,  but  of  guarantee,  and 
therefore  required  by  section  4  of 
the  Statute  of  Frauds  to  be  in  writ- 
ing. 

Guild  &  Co.  V.  Conrad,  [1894]  2 
Q.  B.  885,  distinguished. 

Judgment  of  Falconbridge,  J., 
at  the  trial  reversed.  Beattie  v. 
Dinnick,  285. 

See  Municipal  Corporations,  7. 


HIGHWAYS. 

By-laws  Transferring  and  Assum- 
ing Roads — Invalidity — Relinquish- 
ment hy  Minister  of  Public  V/orks.] 
— See  Municipal  Corporations,  4. 

Want  of  Repair — Over-growing 
Tree — Negligence.  ] — See  Municipal 
Corporations,  2. 


HUSBAND  AND  WIFE. 

1.  Desertion  of  Wife — Separate 
Property — Board  and  Lodging — 
"  Employment  or  Occupation  "  — 
R.  S.  0.  ch.  132,  sec.  5.]— A 
married  woman,  deserted  by  her 
husband  is  entitled,  as  her  separate 
estate,  without  any  order  for  protec- 
tion, to  moneys  earned  by  her  by 
letting  lodgings  in  a  house  furnished 
by  her  husband  and  by  su})plying 
board  and  other  necessaries  to  the 
lodger,  and  can  recover  the  same  in 
an  action  in  her  own  name  as  moneys 
acquired  by  her  in  an  employment 
and  occupation  in  which  her  husband 
has  no  ])roprietary  interest  under  the 
5th  section  of  the  Married  Woman's 
Property  Act,  R.  S.  0.  ch.  132. 
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Boyd,  C,  dissenting  as  regards 
the  claim  for  board  and  lodging. 
Young  v.  Ward,  423. 

2.  Contract  —  Separate  Estate — 
Personal  Articles.^ — Where,  at  the 
time  of  a  contract  being  entered  into 
by  a  married  woman,  the  only  prop- 
erty possessed  by  her  consisted  of 
her  engagement  and  wedding  rings, 
a  silver  watch  and  chain  and  her 
clothing  : — - 

Held,  that  this  was  not  separate 
estate  with  respect  to  which  she 
could  be  reasonably  deemed  to  have 
contracted.  AhraJiam  v.  Hacking, 
431. 

Alimony — Judgment  for — Subse- 
quent Judgment  for  Arrears  in 
County  Court — Effect  o/!] — See  Ali- 
mony, 1. 

A  limony — G  ruelty —  Condonatio  n.  ] 
— See  Alimony,  2. 


INDEMNITY. 

Promise  to  Answer  for  Debt  of 
Another — Statute  of  Frauds.^ — See 
Guarantee. 


injunction. 

Municipal  Corporation  —  Ex'pen- 
diture  of  Public  Money — Contribu- 
tion to  Costs  of  Private  Action.'\ — 
See  Municipal  Corporations,  5. 

Trade  Name — Geogra,p}iical  Des- 
ignation— "  Canadian  Bookseller.^'^ 
— See  Trade  Name. 


insolvency. 

Insurance  —  Benefit  Society  — 
Beneficiaries.'] — See  Insurance,  3. 


INSURANCE. 

1 .  Fire  Insurance — Statutory  Con- 
ditions—  Variation  — Unreasonable- 
ness— Notice —  Vacancy  —  Alaterial- 
ity —  Part  A ffected  —  Title  —  Agree- 
ment between  Mortgagee  and  Insur- 
ance Company — Subrogation.  ] — The 
defendants  insured  seven  houses  be- 
longing to  the  plaintiff  and  which 
had  been  mortgaged  by  him  to  a 
loan  company  and  which  were  de- 
scribed in  the  j  iolicy  as  "  a  two- 
story  frame,  roughcast,  felt-roofed 
block,  *  *  containing  seven 
dwellings,  six  of  which  are  occupied 
by  tenants,  and  one  by  assured."  In 
the  application,  filled  up  by  defen- 
dants' agent,  the  question,  as  to  how 
many  tenants,  was  answered  "  six 
tenants  and  applicant,"  the  agent  in- 
forming defendants  that  "  the  larg- 
est house  of  the  lot  the  applicant 
will  occupy  himself."  A  variation 
of  the  statutory  conditions  was 
printed  on  the  policy  in  these  words  : 
"  This  policy  will  not  cover  vacant 
or  unoccupied  buildings  (unless  in- 
sured as  such),  and  if  the  premises 
shall  become  vacant  or  unoccupied, 
*  *  this  policy  shall  cease  and  be 
void  unless  the  company  shall  by 
endorsement  *  *  allow  the  in- 
surance to  be  continued."  A  lire 
occurred  by  which  the  houses  were 
destroyed,  and  defendants  paid  the 
loan  company  the  amount  of  their 
mortgage,  under  a  prior  general 
agreement  witli  them  by  which  the 
policy  was  to  be  treated  between  the 
parties  to  the  agreement  as  uncon- 
ditional except  as  to  the  mortgagor, 
and  whereby  the  defendants  were 
entitled,  upon  payment  to  the  loan 
company  under  the  policy  or  other- 
wise of  any  loss  as  to  which  they 
claimed  to  have  a  defence  against 
the  mortgagor,  to  be  subrogated  to 
the  loan  company's  rights  and  to 
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have  the  mortgage  assigned  to  them. 
For  some  months  prior  to  the  fire 
several  of  the  houses  became  and  re- 
mained vacant,  of  which  the  plain- 
tiff was  aware,  but  of  which  he  did 
not  notify  defendants.  In  an  action 
by  plain tifif  upon  the  policy  : — 

Held,  that  the  actual  facts  as  to 
occupancy  being  before  them  at  the 
time  of  the  application,  the  defen- 
dants were  liable,  nor  were  they  re- 
lieved by  their  variation  of  the  stat- 
utory conditions  that  the  policy 
would  not  cover  vacant  or  unoccu- 
pied houses : — 

Held,  also,  that  the  variation  as 
to  the  premises  becoming  vacant  or 
unoccupied  where,  as  here,  the  houses 
were  of  a  class  likely  to  be  occupied 
by  tenants  for  short  periods  was  un- 
reasonable, and  the  reasonableness 
of  the  variation  was  to  be  tested 
with  lelation  to  the  circumstances 
at  the  time  the  policy  was  issued. 

Smith  V.  The  City  of  London  Ins. 
Co.,  14  A.  R.  328,  and  Ballagh  v. 
The  Royal  Mutual  Fire  Ins.  Co.,  5 
A.  E..  87,  specially  referred  to  : — 

Held,  however,  that  the  fact  that 
several  of  the  houses  were  vacant  to 
plain tifi''s  kno  wledge  for  some  months 
before  the  fire,  was,  under  the  third 
statutory  condition,  a  change  mater- 
ial to  the  risk,  which  was  thereby 
increased,  and  the  failure  to  notify 
the  defendants  avoided  the  policy 
*'as  to  the  part  affected,"  which  in 
this  case  was  the  whole  block  : — 

Held,  also,  that  the  meaning  of 
the  word  "  risk  "  in  the  third  statu- 
tory condition  is  not  distinguishable 
from  the  same  word  in  the  first  stat- 
utory condition,  and  that  subsequent 
mortgages  executed  by  plaintiff  were 
matters  relating  to  title,  and  were 
not  covered. 

Reddick  v.  Tlie  Saugeen  Mutual 
Fire  his.  Co.,  14  O.  K  506,  fol- 
lowed : — 


Held,  lastly,  that  although  defen- 
dants had  paid  the  mortgagees  and 
taken  an  assignment  of  the  mortgage, 
they  could  not  hold  it  against  the 
plaintiff. 

Imperial  Fire  Ins.  Co.  v.  Bull,  18 
S.  C.  R.  697,  followed. 

Judgment  of  Falconbridge,  J., 
affirmed.  McKay  v.  Norwich  Union 
Ins.  Co.,  2e^l. 

2.  Life  Insurance — Premium  — 
Payment  —  Promissory  Note  of 
Third  Person — Discount  of  Note  of 
Insured.'] — There  is  nothing  to  pre- 
vent an  insurance  company  from 
accepting  the  promissory  note  of  a 
third  person  in  satisfaction  and 
discharge  of  a  premium  ;  and  a  con- 
dition of  a  policy  providing  that  if 
a  note  be  taken  for  the  first  premium 
and  shall  not  be  paid  when  due,  the 
policy  shall  become  null  and  void, 
is  not  applicable  to  a  note  so  taken, 
but  to  one  taken  for  and  on  account 
of  the  premium. 

And  semble,  that  where  the  agent 
of  the  insurance  company  discounted 
notes  given  by  the  insured  for  the 
premium,  and  retained  the  proceeds, 
sending  his  (the  agent's)  own  note 
to  the  company  for  the  amount  of 
the  premium,  less  his  commission, 
the  transaction  amounted,  when  the 
proceeds  of  the  discount  were  re- 
ceived, to  a  payment  in  cash  of  the 
premium.  Fleming  v.  London  and 
Lancashire  Life  Ass.  Co.,  4:77. 

3.  Life —  Vohmtary  Settlement — 
R.  S.  0.  ch.  136.] — A  benefit  certi- 
ficate in  a  mutual  insurance  society 
was  expressed  to  be  payable  to  the 
insurer's  mother,  and  by  contract 
between  him  and  the  society  it  was 
agreed  that  it  should  not  be  payable 
nor  could  it  be  transferred  to  any 
one  else  tlian  his  mother,  wife,  chil- 
dren, dependents,  father,  sister  or 
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brother  ;  and  that  if  he  died  without 
having  made  any  further  direction 
as  to  payment  the  money  should  be 
paid  to  the  beneficiaries  in  the  above 
order  if  living. 

The  insurer  died  intestate,  unmar- 
ried, his  father  and  mother  prede- 
ceasing him,  but  two  sisters  survived 
who  were  supported  by  him  and 
claimed  the  policy  moneys  in  the 
character  of  "  dependents "  as  well 
as  "  sisters."  His  estate,  was  insol- 
vent and  his  administrator  claimed 
that  the  money  was  assets  for  the 
creditors  : — 

Held,  that  the  insurance  amounted 
in  effect  to  a  voluntary  settlement 
on  the  sisters  of  the  insured,  who 
though  not  within  the  protection  of 
H.  S.  O.  ch.  136,  were  beneficiaries 
named  in  the  policy,  and  as  it  was 
not  shewn  that  the  insured  was  not 
in  a  position  to  make  a  voluntary 
settlement  at  the  time  he  effected 
the  insurance,  or  at  any  time,  they 
were  entitled  to  the  money.  In  re 
William  Roddick,  537. 

Covenant for, in  Mortgage — Assign- 
ment of  Mortgage  —  Mquitahle  As- 
signee  of  Insurance  Money. ^^ — See 
Bills  of  Sale,  2. 

Will —  Variation  —  Electio7i  —  R. 
S.  0.  ch.  136,  sec.  6  (1).']—See 
Will,  1. 


INTEREST. 

Work  and  Services — Reference — 
68  Vict.  ch.  12,  sec.  118  (0.).]--0n 
a  reference  in  an  action  in  which 
money  is  claimed  for  work  and  ser- 
vices agreed  to  be  paid  for  at  a  fixed 
rate,  the  referee  may  under  58  Yict. 
ch.  12,  sec.  118  (O.),  allow  interest 
on  the  amounts  claimed  from  the 
times  they  became  payable.  McCul- 
lough  V.  Newlove,  627. 


JUDICATUE,E  ACT. 

Declaratory  Relief  —  Locatee  — 
Partition — R.  S.  0.  ch.  JfJf,  sec.  21, 
sub'sec.  7.] — See  Crown  Lands. 


JUSTICE  OF  THE  PEACE. 

1 .  Felony — Issue  of  Warrant —  A  h- 
sence  of  Writteii  Information — Rea- 
sonable Suspicion — Notice  of  Action 
—  Sufficiency  of]  —  A  magistrate 
acts  without  jurisdiction,  and  so  ren- 
ders himself  liable  in  trespass,  where, 
without  any  written  information 
charging  another  with  a  felony,  he 
issues  a  warrant  for  his  arrest  there- 
for ;  and,  while  a  reasonable  ground 
for  the  belief  that  such  person  had 
committed  the  felony,  might  justify 
the  magistrate  in  arresting  such  per- 
son himself,  it  does  not  enable  him 
to  issue  his  warrant  for  his  arrest  by 
another. 

Ashley's  Case,  6  Co.  320,  followed. 

The  notice  of  action  in  this  case 
alleged  that  the  defendant  on  the  8th 
of  September,  1893,  wrongfully,  ille- 
gally, and  without  reasonable  and 
probable  cause,  issued  his  warrant 
and  caused  plaintiff  to  be  arrested 
and  kept  under  arrest  on  a  charge 
of  arson,  and  on  said  8th  of  Septem- 
ber maliciously,  illegally  and  wrong- 
fully, and  without  any  reasonable 
and  probable  cause,  caused  plaintiff 
to  be  brought  before  him,  and  to  be 
committed  for  trial,  and  to  be  con- 
fined in  the  common  gaol,  alleging 
the  subsequent  indictment  of  the 
plaintiff,  his  trial  on  the  charge,  and 
his  acquittal : — 

Held,  a  good  notice  of  action  in 
trespass.    McGuiness  v.  Dajoe,  117. 

2.  Summary  Conviction  — Certio- 
rari—  Evidence  —  Jurisdiction.'] — 
When  a  summary  conviction  is  re- 
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moved  by  certiorari  and  a  motion 
made  to  quash  it,  it  is  the  duty  of 
the"  Court  to  look  at  the  evidence 
taken  by  the  magistrate,  even  where 
the  conviction  is  valid  on  its  face, 
to  see  if  there  is  any  evidence 
whatever  shewing  an  ofience,  and,  if 
there  is  none,  to  quash  the  conviction 
as  made  without  jurisdiction  ;  but  if 
there  is  any  evidence  at  all,  it  is  not 
the  province  of  the  Court  to  review 
it  as  upon  an  appeal. 

Regina  v.  Coulson,  24  O.  R.  246, 
not  followed.  Regina  v.  Coulson,  59. 

Issue  of  Distress  Warrant — Min- 
isterial ActJ] — See  Prohibition. 


LANDLORD  AND  TENANT. 

1,  Right  to  Distrain—  Garnish- 
ment of  Rent — Suspension  of  Right 
to  Distrain — Apportionment  of  Rent 
—R.  S.  0.  ch.  IJfS,  sees.  2-6.]— A. 
landlord's  right  to  distrain  is  sus- 
pended as  to  that  portion  of  the  rent 
which  has  accrued  up  to  the  garnish- 
ment, by  the  service  on  the  tenant, 
before  such  distress,  of  an  order  at- 
taching the  rent,  and  distress  for 
such  portion  is  wrongful.  Patterson 
Y.  Ki7ig,  56. 

2.  Distress  for  Rent — R.  S.  0.  ch. 
IJfS,  sec.  28,  sub-sec.  3.] — A  person 
who  goes  into  actual  occupation  of 
premises,  under  a  lease  from  the 
agent  of  a  tenant,  believing  the 
former  to  have,  but  who  has  not, 
authority  from  his  principal  to  let 
the  premises,  is  in  under  the  tenant 
within  the  meaning  of  sub-section  3 
of  section  28  of  the  Landlord  and 
Tenant  Act,  R.  S.  O.  ch.  143,  and 
his  goods  are  liable  to  distress  by 
the  superior  landlord.  Fa7'well  v. 
Jameson,  141. 


3.  Acceleration  Clause — Expiry  of 
Lease — Reduction  of  Rent  —  Appli- 
cation of  Provisions  of  Old  Lease.  ]— 
A  company  were  assignees  of  a  lease' 
in  writing  containing  a  provision  for 
the  acceleration  of  six  months'  rent 
in  case  the  tenant  became  insolvent. 
Before  the  expiry  of  the  lease  an 
arrangement  was  made  between  the 
company  and  the  landlord  for  a  re- 
duction of  the  rent  after  the  expiry 
of  the  lease,  nothing  being  said  as  to 
the  other  terms  : — 

Held,  that  the  arrangement  made 
imported  the  terms  of  the  old  lease, 
so  far  as  applicable,  including  the 
acceleration  clause.  Re  Canada  Coal 
Co.,  Daltons  Claim,  151. 

4.  Distress  —  Withdrawal  —  Ar- 
rangement with  Tenant  —  Second 
Distress — Fraud — 58  Vict.  ch.  26, 
sec.  Jf. — Construction  of] — A  landlord 
may  lawfully  distrain  a  second  time 
for  the  same  rent  when  the  first 
distress  is  withdrawn  by  an  arrange- 
ment for  the  benefit  of  the  tenant 
and  which  arrangement  is  at  an  end 
at  the  time  of  the  second  distress. 

Semhle,  when  the  withdrawal  has 
been  effected  through  the  fraud  of 
the  tenant  the  landlord  can  again 
distrain. 

Section  4  of  58  Vict.  ch.  26  (O.), 
the  Landlord  and  Tenant  Act,  1895, 
does  not  take  away  the  common  law 
right  of  distress,  but  merely  renders 
it  unnecessary  that  the  relation  of 
landlord  and  tenant  should  depend 
upon  tenure  or  service  or  that  a 
reversion  should  be  necessary  to  the 
relation. 

In  any  event  the  section  is  not 
retrospective.  Harpelle  v.  Carroll, 
240. 

5.  Distress—Mortgaged  Goods — 
Agreem.ent  bettveen  Bailiff  and,  Ten- 
ant— Pound  Breach — 2  Wm.  <S:  M. 
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sess.  1,  ch.  5.] — Where  the  goods  of  I 
a  tenant,  Avhich  had  been  mortgaged 
by  him,  were  distrained  for  rent  and 
impounded,  and  were  left  on  the 
premises  in  his  charge  for  over  three 
weeks  by  agreement  between  him 
and  the  bailiff,  when  on  being  adver- 
tised for  sale  under  the  distress  they 
were  seized  and  taken  away  by  the 
mortgagee  : — 

Held,  as  regards  the  mortgagee, 
that  the  goods  were  no  longer  in 
Gustodid  legis,  and  that  in  taking 
them  he  had  not  committed  a  breach 
of  the  pound  within  the  meaning  of 
2  Wm.  &  M,  sess.  1,  ch.  5.  Lang  try 
V.  Clark,  280. 

6.  Distress — Conditional  Sale  of 
Goods — Lien  —  Property  — "  Inter- 
est " — Statutes  —  Bepeal  — Substitu- 
tion.]— An  agreement  upon  the  sale 
of  certain  machinery  and  other  goods 
contained  a  provision  that  until  the 
balance  of  the  purchase  money  should 
be  fully  paid,  the  vendor  should  have 
a  vendor's  lien  on  the  goods  for  such 
balance,  and  that  no  actual  delivery 
of  such  property  should  be  made, 
nor  should  possession  be  parted  with, 
until  such  balance  and  interest  should 
be  fully  paid.  After  the  sale  the 
vendee  took  possession  of  the  goods, 
and  subsequently,  on  the  1st  April, 
1890,  with  the  assent  of  the  vendor, 
who  surrendered  a  former  lease,  the 
defendants  leased  to  the  vendee  the 
premises  upon  which  the  goods  were 
situated.  Afterwards,  and  while 
the  balance  of  the  purchase  money 
was  still  unpaid,  the  defendants  dis- 
trained for  rent  upon  the  goods  in 
question  : — 

Held,  that  the  stipulation  in  the 
agreement  for  a  vendor's  lien  was 
inappropriate  and  inconsistent  and 
must  be  read  out  as  mere  surplusage  ; 
and  so  reading  the  agreement,  the 
transaction  was  one  of  conditional 


sale,  and,  under  57  Vict.  ch.  43 
(0.),  only  the  interest  of  the  tenant 
in  the  goods  could  be  distrained 
on  : — 

Held,  also,  that  the  Act  57  Vict, 
ch.  43,  which  repeals  sec.  28,  sub- 
sec.  1,  of  R.  S.  0.  ch.  143,  and 
substitutes  a  new  section  therefor, 
applies  to  leases  made  on  or  after  1st 
October,  1887,  to  which  the  repealed 
section,  by  sec.  42  of  R.  S.  O.  ch. 
143,  applied.   Carroll  v.  Beard,  349. 

7.  Assignment  for  Creditors  — 
Landlord's  Preferential  Lien  —  58 
Vict.  ch.  26,  sec.  3,  suh-secs.  Jf  and 
5(^(9.;.]— Under  58  Vict.  ch.  26,  sec. 
3,  sub-sees.  4  and  5  (O.),  the  prefer- 
ential lien  for  rent  extends  not  only 
to  a  year's  rent  prior  to  the  assign- 
ment for  creditors,  but  also  to  three 
months'  rent  thereafter,  whether  the 
assignee  retains  possession  or  not  ; 
and  in  case  the  assignee  elects  to 
retain  possession,  the  lien  extends 
for  such  further  period,  over  the 
three  months,  as  the  possession  lasts. 
Clarke  v.  Reid,  618. 


LANDLORD  AND  TENANT  ACT, 
1895. 

Distress — 58  Vict.  ch.  26,  sec.  4 — 
Construction  of]  —  See  Landlord 
AND  Tenant,  4. 

R.  S.  0.  ch.  1^3,  sec.  28,  sub-sec.  3 

— Sub-tenant — Distress  for  Rent] — 
See  Landlord  and  Tenant,  2. 


LAW  COURTS  ACT,  1895. 

Divisional  Court — Jurisdiction- 
Appeal — Sectio7i  JfJf,  sub-sec.  3.] — 
I  See  Appeal. 
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LEASE. 

Acceleration  Clause — Expiry  of 
Lease — Reduction  of  Rent — Appli- 
cation of  Provisions  of  Old  Leased]— 
See  Landlord  and  Tenant,  3. 


LEGACY. 

Vested  Share — "  Legal  Personal 
Representatives. — See  Will,  4. 


LEGAL  CRUELTY. 

See  Alimony,  2. 


LIBEL. 

Neimpaper — Notice  of  Action — 
Service  of — R.  S.  0.  ch.  57,  sec.  5.] — • 
See  Defamation. 


LIEN. 

1.  Mechanics^  Lien —  Repairs  hy 
Lessee — Interest  of  Lessor — "  Owner  " 
— Scenic  Artist.'\ — ^Tlie  lessor  in  a 
lease  which  provides  that  certain  re- 
pairs shall  be  done  by  the  lessee  and 
the  cost  deducted  from  the  rent  is 
not,  as  regards  persons  employed  to 
do  such  repairs,  an  "owner"  within 
the  meaning  of  sub-section  3  of  sec- 
tion 2  of  H.  S.  O.  ch.  126,  the 
Mechanics'  Lien  Act. 

Semhle,  a  scenic  artist  is  not  a 
"mechanic,  labourer,  or  other  person, 
who  performs  labour,  etc.,"  under 
section  6  (1)  of  the  Act. 

Quoire,  whether  movable  scenery 
and  flying  stages  in  a  theatre  are  part 
of  the  freehold.  Garing  v.  Hunt  and 
Claris,  149. 


2.  Mechanics'  Lien — Prior  Mort- 
gage— Increased  Value — Rights  of 
Lienholder  and  Mortgagee — Destruc- 
tio7t  of  Property — -Period  of  Ascer- 
tainment of  Value.~\  —  Where  on  a 
reference  in  a  mechanics'  lien  pro- 
ceeding, it  is  found  as  between  a 
lienholder  and  a  prior  mortgagee, 
that  the  selling  value  of  the  property 
has  been  increased  by  the  work  done 
and  materials  supplied  to  an  amount 
equal  to  the  claim  of  the  lienholder, 
who  under  sub-section  3  of  section  5 
of  the  Mechanics'  Lien  Act,  is 
declared  entitled  to  rank  on  such 
increased  value  in  priority  to  the 
mortgage,  and  pending  the  proceed- 
ings the  premises  are  destroyed  by 
tire,  the  claim  of  the  lienholder  is  at 
end  so  far  as  the  interests  of  the 
mortgagee  are  affected  by  it. 

Semble,  The  amount  of  the  in- 
creased value  to  which  the  lienholder 
is  entitled  to  resort  as  against  the 
mortgagee  cannot  be  ascertained 
until  the  property  has  been  sold. 
Patrick  v.  Walboiirne,  221. 

See  Equitable  Assignment. 


LIFE  INSURANCE. 

See  Insurance,  2,  3, 


LIMITATION  OF  ACTIONS. 

1.  R.  S.  0.  ch.  Ill— Purchase  of 
Farm — Possession  hy  Son  of  Pur- 
chaser —  Payment  of  Mortgage  — 
Contribution  by  Son — ^^Profits  of 
the  Land''—'' Rent!']— In  March, 
1881,  the  plaintiffs'  testator  pur- 
chased a  farm  and  had  it  conveyed 
to  himself,  giving  a  mortgage  for 
the  balance  of  the  purchase  money. 
In  A})ri],  1881,  one  of  his  sons,  with 
his  assent,  went  into  possession  upon 
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an  understanding  that  lie  should 
contribute  such  sum  as  could  be 
spared  off  the  farm,  after  its  yielding 
a  living  to  him,  towards  payment  of 
the  iiiortga-ge  thereon,  until  it  should 
be  paid,  when,  on  payment  of  an 
annuity  to  his  father  and  mother,  he 
was  to  have  the  farm.  No  payments 
were  made  by  him  on  account  of  the 
annuity.  He  continued  in  actual 
possession  and  occupation  from  April, 
1881,  till  his  death  in  November, 
1892,  and  contributed  towards  pay- 
ment of  the  mortgage,  which,  by 
means  of  his  contributions  and  pay- 
ments made  by  his  father,  was  paid 
off.  His  father  declined  to  give  him 
a  conveyance,  but  said  he  would 
leave  him  the  farm  by  will.  He 
died  before  his  father,  leaving  all  his 
property  by  will  to  his  wife  and 
child.  The  father  subsequently  de- 
vised the  farm  to  the  plaintiffs  and 
died  in  1894,  the  son's  widow  con- 
tinuing in  possession.  In  an  action 
of  ejectment  brought  against  her  by 
the  plaintitils  : — 

Held,  Meredith,  J.,  dissenting, 
that  the  son  was  not  a  tenant  from 
year  to  year  nor  a  lessee,  and  the 
money  he  contributed  was  not 
"rent"  nor  "profits  of  the  land;" 
and  there  being  no  acknowledgment 
by  the  son  in  writing,  nor  anything 
else  which  could  stop  the  running 
of  the  statute,  the  title  of  the  father 
was  extinguished,  under  sec.  15  of 
K.  S.  O.  ch.  Ill,  at  least  six  months 
TDefore  the  death  of  the  son.  Hen- 
derson V,  Henderson,  93. 

2.  Trespasser  — Possession  — Tax 
Title— R.  S.  0.  ch.  Ill,  sec,  5,  sub- 
sec.  4- — Construction  o/.] — A  person 
claiming  title  by  possession  to  land 
derived  through  prior  trespassers, 
and  by  his  own  possession,  can  only 
acquire  a  title  to  the  land  of  which 


there  has  been  actual  possession  for 
the  statutory  period. 

Sub-sec.  4  of  sec.  5  of  the  Real 
Property  Limitations  Act,  R.  S.  O. 
ch.  ill,  requiring  twenty  years'  pos- 
session as  to  non-cultivated  lands, 
only  operates  in  favour  of  the  paten- 
tee and  those  claiming  under  him, 
and  not  to  a  title  acquired  under  a 
sale  for  taxes.  £rooke  v.  Gibson,  218. 

3.  Sale  of  Land  —  Trustee  and 
Cestui  que  Trust  —  Possession  by 
Cestui  que  Trust  —  Non-effective 
Right  of  Entry — Mortgage  by  Trus- 
tee— Registry  Act — Priority.^ — The 
relationship  arising  out  of  an  agi-ee- 
ment  for  the  sale  of  l^nd  on  pay- 
ment of  the  purchase  money  and 
the  taking  of  possession  by  the  pur- 
chaser is  that  of  trustee  and  cestui 
que  trust,  and  as  the  former  has  no 
effective  right  of  entry,  the  Statute 
of  Limitations  does  not  apply  in 
favour  of  the  possession  of  the  cestui 
que  trust. 

The  principle  of  the  decision  in 
Warren  v.  Murray,  [1894]  2  Q.  B. 
648,  applied. 

A  mortgagee  from  the  trustee 
under  the  above  circumstances,  who 
takes  and  registers  his  mortgage  in 
ignorance  that  anyone  other  than 
the  mortgagor  is  in  occupation  of 
the  land,  and  without  notice,  actual 
or  constructive,  of  any  equitable 
right  of  the  cestui  que  trust  is  enti- 
tled to  set  up  the  provision  of  the 
Registry  Act,  which  is  retrospective, 
and  to  plead  it,  if  it  is  necessary  to 
do  so. 

Bell  V.  Walker,  20  Gr.  558 ;  Grey 
V.  Ball,  23  Gr.  390,  followed.  The 
Building  and  Loan  Association  v. 
Poaps,  470. 

Land — Possession  —  Tax  Title — 
R.  S.  0.  ch.  Ill,  sec.  5,  sub-sec.  4-]— 
See  Limitation  of  Actions,  2. 
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Locatee — Partition.'] — See  Crown 
Lands. 

Statute  of  Limitations  —  Eject- 
ment —  Possession  —  Defendant  not 
Claiming  under  Patentee.]  —  See 
Ejectment. 

Trusts  and  Trustees — Trustee  Act 
1891.,  sec.  13,  sub-sec.  1  (a)  and  (6) — 
Commencement  of  Statute — Acknow- 
ledgment.']— See  Will,  2. 

Unity  of  Possession — Interruption 
— Easement.] — See  Way,  2. 


LOOATEE. 

Free  Grant  Lands — Execution — 
Debt  Incurred  before  Location.] — See 
Execution. 

Partition — Jurisdiction — Declar- 
atory Relief — Statute  of  Limitations 
— R.  S.  0.  ch.  Jflf,  sec.  21,  sub-sec.  7.] 
— See  Crown  Lands. 


LORD'S  DAY  ACT 

Street  Railways — R.  S.  0.  ch.  203, 
sec.  1 — Conveying  Travellers.] — See 
Sunday. 


LOST  GEANT. 

Doctrine  of —  Easement.]  —  See 
Way,  2. 


MANDAMUS. 

Action  for — Rule  1112 — Railways 
— Damages — 53  Vict.  ch.  28,  sec.  2 
{D.).] — The  prerequisites  to  be  ob- 
served to  obtain  a  prerogative  writ 
of  mandamus  are  not  essential  where 
there  is  a  right  of  action  for  a  man- 
94— VOL.  XXVII.  O.R. 


damus,  namely,  where  under  Rule 
1112  the  i^laintifF  is  personally  in- 
terested in  the  fulfilment  of  a  duty 
of  a  quasi  public  character,  as  in  this 
case  the  omission  of  a  railway  com- 
pany to  properly  fence  their  tracks. 

The  damages  under  section  2  of 
53  Yict.  ch.  28  (D.),  are  limited  to 
injuries  caused  to  animals  by  the 
company's  trains  or  engines;  damages 
incurred  in  watching  cattle  by  rea- 
son of  the  bad  state  of  the  fences, 
are  not  recoverable.  Young  v.  Erie 
and  Huron  R.  W.  Co.,  530. 


MARRIAGE  SETTLEMENT. 

Mortgage  Investments — Loss  in 
Realization  —  Apportionment.] — See 
Trusts. 


MARRIED  WOMAN'S  PROPERTY 
ACT. 

R.  S.  0.  ch.  132,  sec.  5 -''Em- 
ployment or  Occupation  "  —  Board 
and  Lodging.] — See  Husband  and 
Wife,  1. 


MASTER  AND  SERVANT. 

1.  Workmen^ s  Compensation  for 
Injuries  Act,  1892^55  Vict.  ch.  30 
( 0.),  sec.  3,  sub-sec.  3 — Negligence 
of  Person  to  whose  Orders  Workmen 
bound  to  Conform — Custom  of  Busi- 
ness.]— The  plaintiff  was  injured  in 
using  a  derrick  in  connection  with 
the  construction  by  the  defendants 
of  a  building.  It  appeared  that  the 
custom  or  manner  of  conducting  the 
work  was  that  the  oldest  man  work- 
ing on  the  derrick  was  understood  to 
be  in  charge  of  it,  and  A.  being  such 
oldest  man  and  having  been  ordered 
by  the  foreman  of  the  stone  branch 
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so  to  lift  a  stone  which  had  by  the 
foreman's  orders  been  prepared  in 
a  particular  way  for  lifting  with 
"dogs,"  directed  the  plaintiff  to 
assist  in  lifting  the  stone  with  the 
"  dogs,"  instead  of  having  it  wrapped 
in  chains  as  would  have  been  proper, 
and  the  stone  fell  and  injured  the 
plaintiff : — 

Held,  that  A.  was  a  person  in  the 
service  of  the  employer  to  whose 
orders  the  plaintiff  "  was  bound  to 
conform  and  did  conform "  within 
the  meaning  of  55  Vict.  ch.  30,  sec. 
3  (O.),  sub-sec.  3.  [Reversed  on 
Appeal,  23  A.  R.  238.]  Garland  v. 
Corporation  of  City  of  Toronto,  154. 

2.  General  Hiring — Hiring  for  a 
Year —  Question  of  Fact — Corpor- 
ations— Implied  Contract  of  Com- 
pany.'\ — The  plaintiff  having  been 
for  many  years  superintendent  of  a 
factory  at  a  salary,  was  still  under 
engagement  for  the  current  year 
when  the  factory  and  business  were 
purchased  by  a  joint  stock  company, 
the  employment  of  the  plaintiff  con- 
tinuing without  further  express 
agreement  until  after  the  expiration 
of  the  year,  when  he  was  dismissed 
on  refusing  to  submit  to  a  reduction 
of  salary : — 

Held,  that  whether  the  plaintiff's 
hiring  at  the  time  of  his  dismissal, 
was  for  a  year  or  not,  and  whether 
it  was  terminable  by  written  notice 
or  not,  both  of  which  were  questions 
of  fact  and  not  of  law,  no  reasonable 
notice  had  been  given  in  this  case, 
and  he  was  entitled  to  damages. 

A  general  hiring  is  not  necessarily 
to  be  considered  a  hiring  for  a  year. 

The  increase  in  the  extent,  im- 
portance, and  variety  of  corporate 
dealings  which  has  taken  place  in 
modern  times  has  modified  the  law 
as  to  contracts  of  trading  corpor- 
ations, so   as    to  correspondingly 


increase  their  liability  on  implied 
contracts. 

Finlay  v.  TJie  Bristol  and  Exeter 
R.  W.  Co.,  7  Exch.  409,  considered. 
Bain  v.  Anderson,  369. 


MECHANICS'  LIEN. 

Prior  Mortgage — Increased  Value 
— Rights  by  Lien-Jiolder — Destruc- 
tion by  Fire — Ascertainment  of  In- 
creased Value.] — See  Lien,  2. 

Repairs  by  Lessee  —  Deduction 
from  Rent  —  Interest  of  Lessor  — 

Owner  — Scenic  Artist — R.  S.  0. 
ch.  126,  sec.  2,  sub-sec.  3,  sec.  6(1).'] 
—  See  Lien,  \. 


MEDICAL  PRACTITIONER. 

Practising  Medicine  —  Ontario 
Medical  Act,  R.  S.  0.  ch.  lJf.8,  sec.  45.] 
•  — The  defendant  was  convicted  un- 
der the  Ontario  Medical  Act,  R.  S. 
O.  ch.  1-48,  sec.  45,  for  practising 
medicine  for  hire.  The  evidence 
shewed  that  when  the  complainant 
went  to  the  defendant  he  told  him 
his  symptoms  ;  that  he  did  not  know 
what  was  the  matter  with  himself; 
that  he  left  it  to  the  defendant  to 
choose  the  medicine,  after  learning 
the  symptoms  ;  and  that,  upon  the 
advice  of  the  defendant,  he  took  his 
medicine,  went  under  a  course  of 
treatment  extending  over  some 
months,  and  paid  the  price  agreed 
upon  : — 

Held,  that  there  w^as  evidence  to 
support  the  conviction. 

Regina  v.  Coulson,  24  O.  R.  246, 
distinguished. 

Regina  v.  Iloivarth,  ib.  561,  fol- 
lowed.   Regina  v.  Coulson,  59. 
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MERCANTILE  AMENDMENT 
ACT. 

Chose  in  Action — Parol  Assign- 
ment of.] — See  Chose  in  Action,  2. 


MORTGAGE. 

1 .  Larceny— Consideration— Miti- 
gation of  Sentence — Validity.'] — -The 
defendant  while  a  prisoner  arrested 
on  a  charge  of  larceny  sent  for  the 
agent  of  the  owner  of  the  property 
stolen  and,  admitting  his  guilt,  offer- 
ed to  give  security  by  mortgage  for 
the  value  of  the  goods  stolen.  The 
agent  informed  him  he  would  have 
to  take  his  trial  whether  he  gave  a 
mortgage  or  not,  and  that  he  could 
not  release  him  from  his  position 
even  if  he  secured  him,  but  after  the 
security  was  given  he  let  him  know 
that  he  would  endeavour  to  get  a 
mitigation  of  the  sentence,  which  he 
afterwards  did  : — 

Held.,  that  there  was  no  sufficient 
evidence  that  there  was  any  agree- 
ment to  stifle  the  prosecution  and 
that  the  security  was  valid  ;  Street, 
J.,  dissenting,  being  of  opinion  that 
the  evidence  shewed  that  an  agree- 
ment or  understanding  to  give  the 
security  was  come  to  before  it  was 
given.    Henry  v.  Dickie,  416. 

2.  Several  Parcels — Sale  Under 
Power,  en  bloc — Duty  of  Mortgagees 
— Damages.] — -The  mortgagees,  in  a 
mortgage  containing  two  parcels  of 
land,  a  fiirm  with  buildings,  and 
some  village  lots  with  stores  thereon, 
about  three  quarters  of  a  mile  distant 
from  the  farm,  sold  the  property  en 
bloc,  under  the  power  of  sale  in  the 
mortgage,  for  a  much  smaller  sum, 
as  shewn  by  the  evidence,  than  would 
have  been  realized  had  the  proper- 
ties been  sold  separately  : — 


Held,  that  the  mortgagees  had  not 
acted  with  that  prudence  and  discre- 
tion which  they  were  bound  to  do^ 
and  that  they  were  liable  to  the 
mortgagors  for  the  amount  that 
might  have  been  realized.  Decision 
of  MacMahon,  J.,  reversed.  Al- 
drich  V.  Canada  Permanent  Loan 
and  Savings  Co.,  548. 

Assignment  of — Extension  of  Time 
— New  Mortgage — Parol  Reserva- 
tion of  Rights  —  Purchaser  of 
Equity.] — See  Principal  and  Sure- 
ty, 1. 

Chattel — Insurance —  Assignment 
of  Mortgage — Equitable  Assignee  of 
Insurance  Money.] — See  Bills  op 
Sale,  2. 

Chattels  —  Distress  —  Pound 
Breach.]— See  Landlord  and  Ten- 
ant, 5. 

Sale  of  Land — Mortgage  by  Ven- 
dor—  Mortgagee  without  Notice.] — 
See  Limitation  of  Actions,  3. 


MUNICIPAL  AMENDMENT  ACT, 
1894. 

Section  13 — Defective  Sidewalk — 
Notice  of  Action — Pleading.] — See 
Municipal  Corporations,  3. 


MUNICIPAL  CORPORATIONS. 

1.  Private  Approach  to  and  from 
H ighway — Non-repair —  A  ccident — 
Liability  of  Private  Person.]— A 
person  who,  with  the  knowledge  of, 
and  without  objection  by,  a  muni- 
cipal corporation,  constructs  across 
a  ditch  between  the  sidewalk  and 
crown  of  tlie  highway  an  approach 
therefrom  to  enable  vehicles  to  pass 
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to  and  from  his  property,  adjacent 
to  the  highway,  is  liable  for  injuries 
sustained,  through  want  of  repair 
of  the  approach,  by  a  person  using 
it  to  cross  the  highway.  Hopkins 
V.  Corporation  of  the  Town  of  Owen 
Sound,  43. 

2.  Negligence  —  Way  —  Want  of 
Repair  —  Overhead  Obstruction  — 
Liability — Finding  of  Jury — Con- 
tributory Negligence — Damages.  ] — 
Anything  which  exists  or  is  allowed 
to  remain  above  a  highway,  inter- 
fering with  its  ordinary  and  reason- 
able use,  constitutes  want  of  repair 
and  a  breach  of  duty  on  the  part  of 
the  municipality  having  jurisdiction 
over  the  highway. 

A  branch  of  a  tree  growing  by 
the  side  of  a  highway,  to  the  know- 
ledge of  the  defendants,  extended 
over  the  line  of  travel  at  a  height  of 
about  eleven  feet.  The  plaintiff,  in 
endeavouring  to  pass  under  the 
branch,  on  the  top  of  a  load  of  hay, 
was  brushed  off"  by  it  and  injured  : — 

Held,  that  the  jury  having  found 
that  the  highway  was  out  of  repair, 
the  defendants  were  liable. 

Embler  v.  Town  of  Wallkill,  57 
Hun  384,  specially  referred  to. 

The  question  whether  a  highway 
is  out  of  repair  is  a  question  for  the 
jury. 

Derochie  v.  Town  of  Cornwall,  21 
A.  E.  279,  followed. 

It  appeared  by  the  evidence  that 
the  plaintiff  had  hauled  hay  upon 
this  road  and  past  this  particular 
place  not  long  before  ;  that  he  and 
another  man  who  was  on  the  load 
with  him,  when  approaching  the 
branch,  observed  the  situation,  but 
concluded  they  could  pass  in  safety  ; 
that  the  other  man  did  pass  safely 
under  the  branch,  and  the  plaintiff', 
instead  of  lying  close  to  the  hay,  put 


up  his  feet  to  raise  the  limb,  which 
he  failed  to  do  : — 

Held,  that  the  plaintiff  was  not 
called  upon  to  do  the  very  best  and 
wisest  thing  ;  and  upon  this  evidence 
the  Court  could  not  interfere  with 
the  finding  of  the  jury  that  the 
accident  might  not  have  been  avoided 
by  the  exercise  of  l  easonable  care  on 
the  part  of  the  plaintiff". 

Connell  v.  Town  of  Prescott,  22 
S.  0.  K,  at  pp.  162-3,  referred  to  :— 

Held,  also,  upon  the  evidence,  that 
the  sum  assessed  as  damages,  $1,200, 
was  not  so  excessive  as  to  warrant 
the  Court  in  interfering.  Ferguson 
V.  Township  of  Southwold,  66. 

3.  Negligence  —  Defective  Side- 
walk— Notice  of  Action — Pleading 
—57  Vict.  ch.  50,  sec.  13  (0.).]— 
The  defence  of  want  of  notice  of 
action  required  by  section  13  of  the 
Municipal  Amendment  Act,  1894, 
in  an  action  against  a  municipal 
corporation  for  injuries  sustained 
through  a  defective  sidewalk  should 
be  set  up  in  the  statement  of  defence 
if  the  statement  of  claim  is  silent  on 
the  point,  and  the  Judge  can  then 
go  into  the  circumstances,  if  any, 
which  excuse  the  want  or  insuffici- 
ency of  the  notice. 

And  where  the  objection,  in  such 
a  case,  to  the  want  of  notice  was  not 
raised  until  after  the  evidence  was 
closed,  a  motion  for  a  nonsuit  was 
refused.  Longbottom  v.  The  Corp)0- 
ration  of  the  City  of  Toronto,  198. 

4.  Way  —  By-laws  Transferring 
and  Assuming  Roads — Invalidity.^ 
— A  township  corporation  on  which 
has  devolved  a  portion  of  a  public 
road  situate  within  its  territorial 
limits,  relinquished  by  the  Minister 
of  Public  Works  under  section  52  of 
31  Vict.  ch.  12  (D.),  cannot  autho- 
rize another  township  corporation  to 
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assume  control  of  and  keep  in  repair 
such  portion  of  the  road,  nor  can 
the  latter  township  assume  the  road 
and  lawfully  collect  tolls  thereon, 
and  by-laws  passed  for  such  purpose 
are  invalid. 

Corporation  oj  Ancaster  v.  Dur- 
rand,  32  C.  P.  563,  distinguished. 
Smith  V.  The  Corporation  of  the 
Township  of  Ancaster^  276. 

5.  Expenditure  of  Public  Money 
— Contribution  to  Costs  of  Private 
Action — Injunction.'] — A  ratepayer 
having  brought  an  action  against  a 
gas  company  on  behalf  of  himself 
and  all  other  consumers  of  gas  for 
an  account  of  moneys  alleged  to  have 
been  improperly  obtained  in  the 
past  from  gas  consumers  and  with 
the  intent  of  reducing  the  ])i'ice  of 
gas  to  them,  the  defendants'  execu- 
tive committee  reported  in  favour  of 
authorizing  the  city  council  to  grant 
money  to  carry  on  the  action  : — 

Held,  that  the  plaintiff  was  en- 
titled to  an  injunction  to  restrain 
any  such  payment  by  the  defen- 
dants, the  same  being  without  con- 
sideration and  not  in  pursuance  of 
any  prior  agreement  or  understand- 
ing.   Jar  vis  v.  Fleming,  309. 

6.  Municipal  Elections—  Disqual- 
ification— Exemption  without  Con- 
tract —  Property  Qnalification — 55 
Vict.  ch.  sees.  73,  86—56  Vict, 
ch.  35  (O.J,  sec.  4.]— In  1892  a  city 
council  passed  a  by-law  exempting 
the  property  of  the  partnersliip  of 
the  respondent,  who  had  been  elect- 
ed alderman,  from  taxation  except 
as  to  school  rates,  for  a  period  of 
seven  years : — 

Held,  that  the  exemption,  not 
being  founded  upon  any  contract 
but  being  an  exemption  without  a 
contract,  as  provided  for  by  56  Vict. 


ch,  35,  sec.  4  (O.),  there  was  no  dis- 
qualification. 

Recjina  ex  rel.  Lee  v.  Gilmour,  8  P. 
R.  514,  distinguished  : — 

Held,  also,  that  the  respondent 
was  entitled  to  qualify  upon  his  rat- 
ing upon  the  assessment  roll  of  1895 
as  the  joint  owner  of  a  freehold 
estate  in  the  partnership  property, 
the  four  partners  being  rated  for 
this  property  as  freeholders  to  the 
amount  of  $10,000  :  55  Yict.  ch.  42 
(O.),  sub-sees.  73  and  86. 

The  words  "  exempt  from  taxa- 
tion "  in  56  Yict.  ch.  35,  sec.  4, 
mean  exempt  from  payment  of  all 
taxes,  including  school  rates.  Re- 
gina  ex  rel.  HardAng  v.  Bennett,  314. 

7.  County  By-law — Guaranteeing 
Debentures  of  Town — Assent  of  Elec- 
tors —  By-laiu  of  Town — Time  of 
Passing— I orm  of  By-law — Guar- 
anty— Liability.] — The  assent  of  the 
electors  is  not  required  to  make 
valid  a  by-law  of  the  council  of  a 
county  corporation,  passed  under 
sec.  511,  sub-sec.  2,  of  the  Consoli- 
dated Municipal  Act,  1892,  guaran- 
teeing the  debentures  of  a  municipa- 
lity within  the  county. 

At  the  time  such  a  county  by-law 
was  passed,  the  by-law  of  the  minor 
municipality  authorizing  the  issue  of 
the  debentures  had  not  been  finally 
passed,  but  had  been  provisionally 
adopted  and  had  received  the  assent 
of  the  electors,  in  accordance  with 
sec.  293,  and  the  form  that  the  guar- 
anty of  the  county  was  to  take  was 
such  that  it  could  not  actually  be 
given  until  after  the  final  passing  of 
the  by-law  of  the  minor  municipa- 
lity :— 

Held,  that,  under  the  circumstan- 
ces, the  county  by-law  was  not  pre- 
maturely ])assed. 

The  by-law  in  question  enacted  : 
(1)  that  the  corporation  "  do  hereby 
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guarantee  the  due  payment  of  the 
debentures,"  etc. ;  (2)  that  upon  each 
debenture  should  be  written  "  pay- 
ment hereof  guaranteed  by  the  cor- 
poration of  the  county,"  etc.  ;  (3) 
that  the  warden  and  clerk  should 
sign  and  seal  such  guaranty  on  each 
debenture  ;  (4)  that  when  so  signed 
the  corporation  should  be  liable  to 
the  holders  of  the  debentures  and 
responsible  for  the  due  payment 
thereof : — 

Held,  that  the  by-law  did  not  im- 
pose upon  the  county  corporation 
any  greater  liability  than  that  of 
guarantors.  Re  Kerr  and  County 
of  Lamhton,  334. 

8.  Drainage  By-law — Engineer's 
Beport— Erroneous  Basis  of  Fact?\^ — 
A  township  by-law  for  repairing  and 
deepening  a  drain  extending  through 
three  municipalities  set  out  the  report 
-of  the  engineer  recommending  the 
work  and  assessing  the  cost  in  dif- 
ferent proportions  against  them,  res- 
pectively, but  he  based  his  report 
upon  the  assumption  that  the  drain 
had  been  originally  constructed  as 
one  drain  whereas  it  consisted  of  at 
least  two  drains  built  at  different 
times  and  for  different  purposes  : — 

Held,  that  the  by-law  must  be 
quashed,  for  the  persons  affected 
were  on  being  assessed  entitled  to 
have  the  engineer's  judgment  upon 
the  true  state  of  facts,  as  was  also  the 
council  when  acting  on  his  report.  In 
re  Stonehouse  and  The  Corporation 
of  the  Township  of  Plymouth,  541. 

9.  Licenses — Petty  Chapman  — 
Ultra  Vires — Damages.^ — A  muni- 
cipal corporation,  whose  existence  is 
derived  solely  from  the  statute  creat- 
ing it,  is  not  liable  for  damages  aris- 
ing out  of  the  enforcement  of  a  by- 
law passed  under  misconstruction  of 
its  powers,  unless  such  liability  is 


expressly  or  impliedly  imposed  by 
statute. 

A  city  corporation  acting  in  excess 
of  its  powers  passed  a  by-law  amend- 
ing an  existing  by-law  for  licensing 
pedlars,  prohibiting  them  from  ped- 
dling on  certain  streets,  and  the 
officers  of  the  corporation  in  carrying 
out  the  by-law  declined  to  issue  li- 
censes except  in  the  restricted  form, 
which  the  plaintiff  refused  to  accept, 
and  while  attempting  to  peddle  with- 
out a  license,  he  was  interfered  with 
by  the  police,  over  whom  the  corpor- 
ation had  no  control  : — 

Held,  that  the  corporation  were 
not  liable  therefor. 

Nor  does  any  liability  arise  where 
a  licensee,  who* takes  out  a  license 
under  such  a  by-law,  in  the  restrict- 
ed form,  is  damnified  by  being  pre- 
vented by  the  police  from  peddling 
on  prohibited  streets.  Pocock  v. 
The  Corporation  of  the  City  of 
Toronto,  635  ;  Ferrier  v.  The  Cor- 
poration of  the  City  of  Toronto,  635. 

10.  Negligence —  Way — Opening 
— Invitation — Accident — Land  Ad- 
joining Highiuay.]  —  Where  the 
plaintiff,  instead  of  taking  the  way 
provided  for  access  to  and  from  his 
premises,  left  it  and  proceeded  to 
his  destination  upon  a  track  belong- 
ing to  the  defendants,  which,  to  his 
knowledge,  was  not  a  street  or  way 
completed  for  use  or  opened  for  pub- 
lic travel,  no  invitation  or  induce- 
ment being  held  out  by  the  defen- 
dants to  the  public  to  travel  upon 
it,  and  on  which  he,  owing  to 
irregularities  on  its  surface,  fell  and 
was  injured  : — 

Held,  that  he  could  not  recover 
damages  for  his  injury  : — 

Held,  also,  that  he  could  not 
recover  upon  the  alternative  allega- 
tion that  he  was  obliged  to  leave 
the  highway,  because  it  was  in  a 
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dangerous  state  from  snow  and  ice, 
and  sustained  the  injury  upon  the 
adjoining  land.  Noverre  v.  City  of 
Toronto^  651. 

Municipal  Elections — Penalties — 
Prior  and  Sub.sequent  Enactments  as 
to  same  Offence  —  Repugnancy.^ — 
See  Municipal  Elections. 

Police  Magistrate — Salary  of- — 
E.  S.  0.  ch.  72.]— See  Police  Ma- 
gistrate. 


MUNICIPAL  ELECTIONS. 

Personation  — -  Conviction — Prior 
and  Subsequent  Enactment  as  to 
same  Offence  —  Repugnancy  —  55 
Vict.  ch.  42,  sees.  167  and  210(0.).] 
— Where  a  clause  in  a  statute  pro- 
hibits a  particular  act  and  imposes  a 
penalty  for  doing  it,  and  a  subse- 
quent clause  in  the  same  statute 
imposes  a  different  penalty  for  the 
same  offence,  which  cannot  be  recon- 
ciled either  as  cumulative  or  alter- 
native punishment,  the  former  clause 
is  repealed  by  the  latter. 

This  principle  being  applied  to 
sections  167  and  210  of  the  "  Con- 
solidated Municipal  Act  1892,"  a 
person  convicted  of  personation  un- 
der the  former  clause  was  discharged 
as  illegally  convicted  on  a  return  to 
a  habeas  corpus. 

Robinson  v.  Emerson,  4  H.  &;  C. 
352,  and  Michell  v.  Brown,  1  Ell.  & 
Ell.,  at  p.  275,  followed.  Regina  v. 
Rose,  195. 

Disqualification — Exemption  from 
Taxes  without  Contract — 55  Vict, 
ch.  42,  sees.  73,  86—56  Vict.  ch. 
35,  sec.  4  (0.).]—See  Municipal 
Corporations,  6. 


NEGLIGENCE. 

Private  Approach  to  and  from 
Highway- — Non-repair — Liability  of 
Private  Person.]  —  See  Municipal 
Corporations,  1. 

Railways — Moving  Train — Postal 
C ar — Bare  Licensee  — A  ccident.  ]  — 
See  Railways,  1. 


NOTICE. 

Assignment  of  Non-negotiable  Chose 
in  Action  Without  Notice — Equities.] 
— See  Chose  in  Action,  1. 

Certiorari — Notice  to  Magistrate 
— Contempt.]  —  See  Contempt  op 
Court. 


NOTICE  OF  ACTION. 

Libel — Newspaper — Service  of  — 
R.  S.  0.  ch.  57,  sec,  ^.] — See  Defama- 
tion. 

Municipal  Corporations  —  Defec- 
tive Sidewalk — Pleading — 57  Vict, 
ch.  50,  sec.  13  (0.).]—See  Munici- 
pal Corporations,  3. 

Sufficiency  of — Magistrate — Issue 
of  Warrant — Absence  of  Information 
— Trespass.] — See  Justice  op  the 
Peace,  1. 


ONTARIO  GAME  PROTECTION 
ACT. 

Permitting  Deer  Hounds  to  Run 
at  Large — Scienter — 56  Vict.  ch.  49, 
sec.  2,  sub-sec.  2  (0.).] — See  Game. 
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THE  ONTARIO  MEDICAL  ACT. 

Section  Jf.5 — Practising  Medicine.'] 
— Set  Medical  Practitioner. 


ONTARIO  VOTERS'  LISTS  ACT, 
1889. 

A  ction  for  Penalties  —  N otice  of 
Action — Officer.'] — See  Parliamen- 
tary Elections. 


PARLIAMENTARY  ELECTIONS. 

Ontario  Voters  Lists  Act,  1889 — 
Notice  of  Action — Action  for  Pen- 
alties— Officer — 52  Vict.  ch.  3 — R. 
S.  0.  ch.  73.]— K  clerk  of  a  mun- 
icipality is  not  an  oflScer  within  the 
meaning  of  R.  S.  O.  ch.  73,  in  re- 
spect to  the  performance  in  that 
capacity  of  the  duties  prescribed  by 
the  Ontario  Voters  Lists  Act,  1889, 
62  Yict.  ch.  .3,  and  is  not  entitled 
in  an  action  for  the  penalties  im- 
posed for  default  in  that  regard,  to 
the  protection  of  the  above  revised 
statute.    McVittie  v.  O'Brien,  710. 


PEDLARS. 

Municipal  Corporations  —  Ultra 
Vires  By-law — Damages.] — See  Mu- 
nicipal Corporations,  9. 


PHARMACY  ACT. 

Departmental  Store  —  Drug  De- 
partment—  Uncertificated  Proprietor 
E.  S.  0.  ck.  151,  sec.  ^^.]— The  de- 
fendant being  owner  of  a  depart- 
mental store,  opened  a  drug  depart- 
ment therein  and  placed  it  under 
the  sole  control  of  a  duly  qualified 
and  registered  chemist  who  sold  the 


drugs  in  the  defendant's  name,  re- 
ceiving as  remuneration  a  weekly 
salary  and  also  a  percentage  of  pro- 
fits, the  defendant  himself  not  being 
a  duly  qualified  and  registered  che- 
mist : — 

Field,  that  the  defendant  was  lia- 
ble to  be  convicted  under  section  24 
of  the  Pharmacy  Act,  R.  S.  O.  ch. 
151,  for  keeping  an  open  shop  for 
retailing,  dispensing  and  compound- 
ing poisons,  etc.,  contrary  to  its  pro- 
visions. The  Queen  ex  rel.  Warner 
V.  Simpson,  601. 


PLEADING. 

Notice  of  Action — Municipal  Cor- 
porations —  Defective  Sidewalk.] — 
See  Municipal  Corporations,  3. 


POLICE  MAGISTRATE. 

Ratepayer  of  Municipality  to  lohich 
Fine  Payable' — Payment  by  Salary 
— Disqualificatio n.  ] — Section  419(a) 
of  the  Municipal  Act,  1892,  which 
provides  that  a  magistrate  shall  not 
be  disqualified  from  acting  as  such 
by  reason  of  the  fine  or  penalty,  or 
part  thereof,  on  conviction  going  to 
the  municipality  of  which  he  is  a 
ratepayer,  includes  a  police  magis- 
trate. 

Where  a  police  magistrate  ap- 
pointed under  R.  S.  0.  ch.  72,  is 
paid  a  salary  by  the  municipality 
instead  of  by  fees,  such  salary  being 
in  no  way  dependent  on  any  fines 
which  he  may  impose,  he  has  no 
pecuniary  interest  in  the  fines,  and 
so  is  not  thereby  disqualified. 

Semble,  that  in  such  a  case  there 
would  have  been  no  disqualification 
at  common  law.  Regina  v.  Flem- 
ing, 122. 
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POSSESSION. 

Title  hy — Trespasser — Tax  Title 
— R.  S.  0.  ch.  Ill,  sec.  5,  sub-sec.  4-] 
— See  Limitation  of  Actions,  2. 


PRACTICE. 

Division  Courts — Trial — Postpone- 
ment o/  Formal  Judgment — Division 
Court — Appeal.], — See  Bills  of  Ex- 
change AND  Promissory  Notes. 


PRESUMPTION. 

Action  for  Recovery  of  Land — 
Possession — Evidence.] — See  Eject- 
ment. 


PRINCIPAL  AND  AGENT. 

Insurance  Agent  —  Taking  Note 
for  Premium.] — See  Insurance,  2. 


PRINCIPAL  AND  SURETY. 

1.  Assignment  of  Mortgage  — 
Covenant — Construction — Extension 
of  Time  —  New  Mortgage  — Reser- 
vation of  Rights — Agreement — Parol 
Evidence.] — A  covenant  by  the 
assignor  with  the  assignee  in  an 
assignment  of  mortgage  that  the 
mortgage  moneys  shall  be  duly  paid 
makes  the  assignor  a  surety  for  the 
mortgagor  as  to  such  payment. 

Darling  v.  McLean,  20  U.  C.  R. 
372,  followed. 

Gordon  v.  Martin,  Fitz-G.  302, 
and  Guild  v.  Conrad,  [1894]  2  Q. 
B.  885,  distinguished. 

On  the  maturity  and  nonpayment 
of  a  mortgage,  the  grantee  of  the 
equity  of  redemption,  who  had 
covenanted  with  the  mortgagor  to 
95 — VOL.  XXVII.  O.R. 
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pay  the  mortgage  moneys,  executed 
a  new  mortgage  to  the  holder, 
through  several  mesne  assignments, 
of  the  original  mortgage,  the  new 
mortgage  extending  the  time  for 
payment  of  the  principal  and  reduc- 
ing the  rate  of  interest,  the  mortgagee 
refusing  to  discharge  the  original 
mortgage,  and  verbally  reserving  his 
rights  against  the  assignor  to  him 
of  that  mortgage,  who  had  coven- 
anted that  the  mortgage  moneys 
should  be  paid  : — , 

Held,  that  parol  evidence  of  the 
reservation  of  rights  against  the 
surety  was  admissible  : — 

Held,  also,  that  owing  to  the 
reservation  of  rights  against  the 
surety  the  extension  of  time  given 
by  the  new  mortgage  did  not  inter- 
fere with  the  right  of  the  surety  to 
proceed  against  the  original  mortgag- 
or. Trusts  Corporation  of  Ontario 
V.  Hood,  135. 

2.  Advance  to  Wife — Charge  on 
Her  Estate —  Covenant  of  Husband 
and  Wife — '■''Ordinary  Legal  Rights  " 
— Account.]- A.  married  woman  who, 
under  the  terms  of  her  father's  will 
was  entitled  to  receive  her  share  of 
his  estate  on  coming  of  age,  agreed, 
on  attaining  her  majority,  with  the 
other  beneficiaries,  to  postpone  the 
division.  An  agreement  was  after- 
wards executed  between  the  husband, 
wife,  and  the  trustee  of  the  estate, 
whereby,  after  reciting  the  above 
facts,  the  trustee  agreed  to  advance 
her  certain  moneys  which  she  agreed 
to  repay  within  a  specified  period,  the 
advance  being  made  a  chai-ge  on  her 
share  of  the  estate.  The  agreement 
also  provided  that  the  amount  of  the 
advance  should  be  deducted  from  her 
share  in  case  of  nonpayment,  or  of 
a  division  of  the  estate  prior  to  the 
date  fixed  for  repayment.  The  hus- 
band was  a  party  to  the  agreement 
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for  the  purpose  only  of  joining  in  the 
covenant,  and  it  was  expressly  agreed 
therein  that  none  of  the  provisions 
of  the  indenture  should  "  in  any 
wise  effect  or  prejudice  the  ordinary 
legal  rights  "  of  the  trustee  to  enforce 
payment : — 

Held,  that,  notwithstanding  the 
latter  clause,  the  husband  was  liable 
as  a  surety  only,  and  that  he  was 
entitled  to  be  exonerated  by  his 
wife  and  to  the  benefit  of  her  pro- 
perty in  the  trustee's  hands,  and  to 
an  account  in  regard  thereto  from 
the  date  of  the  covenant  sued  on. 
Lee  V.  Ellis,  608. 

Signature  by  Holder  of  Note  under 
Maker's  Name.'] — See  Bills  of  Ex- 

CHA.NGE  AND   PROMISSORY  NOTES. 


PROHIBITION. 

Justice  of  the  Peace — Issue  of  Dis- 
tress Warrant.] — Prohibition  will 
not  lie  to  restrain  the  issue  and  en- 
forcement of  a  distress  warrant  by  a 
Justice  of  the  Peace  upon  a  convic- 
tion regular  on  its  face,  and  which 
was  within  the  jurisdiction  of  the 
Justice  making  it,  such  acts  being 
ministerial,  not  j  udicial. 

Judgment  of  Rose,  J.,  26  0.  P. 
685,  reversed.  Regina  v.  Coursey, 
181. 

Promissory  Note  Payable  in  In- 
stalments— Jurisdiction  of  Division 
Courts.] — See  Division  Courts,  1. 


PROMISSORY  NOTES. 

Payable  by  Instalments — Action 
in  Division  Court.] — See  Division 
Courts,  1. 

See  also  Bills  of  Exchange  and 
Promissory  Notes. 


PROMOTERS. 

Liability  for  Debts  Incurred  he- 
fore  Incorporation^ — See  Company, 
2. 


PUBLIC  SCHOOLS. 

Union  School  Section  —  Altera- 
tion—Petition of  Rateimyers— Award 
—54.  Vict.  ch.  55,  sec.  87  (0.).]— 
The  "joint  petition  "  of  five  rate- 
payers from  each  of  the  municipali- 
ties concerned,  required  under  54 
Vict.  ch.  55,  sec.  87,  sub-sec.  1  (0.), 
for  the  formation,  alteration  or  dis- 
solution of  a  Union  School  Section, 
means  that  each  set  of  five  ratepayers 
shall  join  in  a  petition  to  the  muni- 
cipal council  of  the  municipality,  of 
which  they  are  ratepayers,  and  not 
that  five  ratepayers  from  each  muni- 
cipality concerned  must  join  in  each 
petition  to  each  municipality. 

Judgment  of  Meredith,  C.  J.,  26 
0.  R.  662,  following  Trustees  of 
School  Sectio7i  No.  6,  York'^.  Corpo- 
ration of  York,  noted  26  O.  R.,  at 
p.  664,  reversed. 

Where  the  award  in  such  case 
was  that  no  action  should  be  taken 
on  the  petition,  the  prohibition  in 
sub-section  11  of  section  87  against 
any  new  proceedings  for  a  further 
period  of  five  years,  was  held  not  to 
apply.  Judgment  of  Meredith,  C. 
J.,  affirmed  on  this  point.  Union 
School  Sectio7i  of  East  and  West 
Wawanosh,  and  Hullett  v.  Lockharty 
345. 


RAILWAYS. 

1,  Moving  Train — Postal  Car — 
Bare  Licensee  —  Accident  —  Negli- 
gence.^— The  plaintiff"  in  attempting 
to  post  a  letter  on  a  train  which  had 
just  commenced  to  move  out  of  a 
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station,  and  to  which  was  attached 
a  postal  car  with  an  opening  in  the 
door  for  posting  letters  provided  by 
direction  of  the  Post  Office  Depart- 
ment for  the  use  of  the  public,  while 
following  the  car  tripped  and  fell 
and  was  injured,  as  was  alleged,  on  a 
stake  some  inches  out  of  the  ground, 
which  had  been  planted  by  the 
defendants,  for  the  furtherance  of 
alterations  being  made  in  the  sta- 
tion : — 

Held,  that  the  plaintiff  was  a  bare 
licensee  upon  the  premises  of  the 
defendants,  who  under  the  circum- 
stances, were  not  liable  to  him. 

Judgment  of  Meredith,  C.  J.,  at 
the  trial  affirmed.  Spence  v.  Grand 
Trunk  B.  W.  Co.,  303. 

2.  Arbitration— 51  Vict.  ch.  29, 
sec.  150  ( D.) — Opposite  Party  " — 
Mortgagor  and,  Mortgagee. '\  —  The 
words  "opposite  party  "  in  sec.  150 
of  the  Dominion  Kail  way  Act,  51 
Vict.  ch.  29,  sec.  150,  must  be  read 
so  as  to  include  both  morto-afjor  and 
mortgagee,  and  both  must  concur  in 
the  appointment  of  an  arbitrator  to 
determine  the  compensation  to  be 
paid  for  mortgaged  land  required  for 
the  railway.  Re  Toronto,  Hamilton 
and  Buffalo  R.  W.  Co.  and  Burke, 
690. 

3.  Passenger — Ticket—^'  Statio7i" 
— Access  to — Expro2?riation  of  Land 
—  Use  of  Railway  Lines — Necessity 
— Invitation — Passenger  Lawfully 
upon  the  Railway  —  Negligence  ~ 
Passing  Train  —  Neglect  to  give 
Warning  —  Liability.']  — The  plain- 
tiffs' testator,  the  purchaser  of  a 
ticket  from  the  defendants  entitling 
him  to  ti-avel  on  their  railway  from 
a  certain  station  to  the  station  near- 
est his  place  of  residence,  took  a 
train  from  the  former  to  the  latter 
-station,  although  notilied  by  the  de- 


fendants that  it  would  not  go  be- 
yond a  crossing  station,  some  miles 
short  of  his  destination  by  rail,  and 
leaving  the  train  at  the  crossing  sta- 
tion he  proceeded  to  walk  home  by 
the  railway  track,  and,  going  west- 
ward and  while  within  a  short  dis- 
tance of  a  hisjhway  to  the  east  of  the 
crossing  station,  he  was  struck  and 
killed  by  a  following  train,  which 
on  approaching  the  highway  had 
omitted  to  give  the  statutory  warn- 
ing. 

The  defendants  sold  tickets  to  the 
crossing  station  from  all  their  regular 
stations  and  received  passengers  com- 
mencing their  journey  at  it ;  but, 
although  they  had  the  power  to  ex- 
propriate, they  had  provided  no 
means  of  access  to  or  from  the  sta- 
tion and  the  nearest  highways,  ex- 
cept their  tracks,  which  they  had 
permitted  passengers  to  use  : — 

Held,  that  all  persons,  whether 
travelling  on  a  highway  or  not,  are 
entitled  to  the  benefit  of  the  provi- 
sions of  section  256  of  the  Rail- 
way Act,"  requiring  warning  by  bell 
or  whistle  on  approaching  a  high- 
way ;  and  that  the  deceased  had  a 
right  to  travel  on  his  ticket  to  the 
crossing  station,  which  the  defen- 
dants had  recognized  as  a  station, 
and,  being  lawfully  there,  had  the 
right  to  egress  from  it,  and  by  neces- 
sity to  be  upon  the  track,  to  which 
the  defendants  had  impliedly  invited 
him,  and  that  the  neglect  of  the 
statutory  provision  was  evidence  of 
negligence  to  go  to  the  jury.  Ander- 
son V.  Grand  Trunk  R.  W.  Co.,  441. 

Cattle  —  Fences  —  Damages — 53 
Vict.  ch.  28  (D.),  sec.  2.]— See  Man- 
damus. 

Crossings — Railway  Act,  1SS8 — 
Powers  of  Railway  Committee.] — See 
Constitutional  Law. 
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Dominion  Railway  Act — Arbitra- 
tion— "  Op2)osite  Party^^ — Mortgagor 
and  Mortgagee — Section  150. \ — See 
Railways,  2. 

Lands  Injuriously  A ffected — Right 
to  Compensation.^  —  See  Hendrie 
V.  The  Toronto,  Hamilton  and  Buf- 
falo R.  W.  Co.,  46. 


RECEIVER. 

Equitable  Execution  —  Pending 
Action — Unliquidated  Damages.^ — 
A  receiver  will  not  be  appointed  by 
way  of  equitable  execution  on  behalf 
of  a  judgment  creditor  to  receive  the 
amount  of  a  claim  for  unliquidated 
damages  which  his  debtor  is  seeking 
to  recover  in  a  pending  action.  The 
Central  Bank  v.  Ellis,  583. 


REFERENCE. 

Allowance  of  Interest — 58  Vict.  ch. 
12,  sec.  118  ( 0. ).'] — See  Interest. 


REGISTRY  ACT. 

R.  S.  0.  ch.  114,  sec.  80— Defect 
in  Proofs  for  Registration.]  —  See 
Equitable  Assignment. 

Sale  of  Land — Mortgage  by  Ven- 
dor— Mortgagee  vnthout  Notice.'] — 
See  Limitation  of  Actions,  3. 


THE  RELIGIOUS  INSTITUTIONS 
ACT. 

Ministers  Residence  —  Necessity 
for  User  as—R.  S.  0.  ch.  237,  sees. 
1,  23—38  Vict.  ch.  76,  sec.  10  (0.).] 
^See  Will,  3. 


RENT. 

Garnishment  of — Apportionment 
— Suspension  of  Right  of  Distress.] 
— See  Landlord  and  Tenant,  1. 

Statute  of  Limitations — Payment 
of  Mortgage — R.  S.  0.  ch.  Ill,  sec. 
15.] — See  Limitation  of  Actions,  L 

REVENUE, 

Succession  Duty  Act — Present  and 
Future  Interests — Duty  Payable — 
Annuity.] — Where  a  testator  divides 
up  his  estate  so  as  to  create  present 
and  future  estates  or  interests,  the 
duty  under  the  Succession  Duty 
Act,  1892,  55  Vict.  ch.  6  (0.),  is  to 
be  assessed  on  the  whole  estate  at 
the  time  of  his  death,  including  both 
the  present  and  future  estates  or 
interests,  but  duty  is  only  payable 
at  the  death  or  within  eighteen 
months  thereafter  on  the  present 
estates  or  interests  ;  the  payment  of 
duty  on  the  future  estates  being  de- 
ferred until  they  become  estates  in 
possession  or  enjoyment,  and  the 
duty  then  payable  is  not  the  duty 
tixed  at  the  time  of  the  death,  but 
that  assessed  upon  the  value  of  such 
estates  or  interests  at  the  time  the 
right  of  possession  or  enjoyment 
accrues. 

In  computing  the  duty  on  an  an- 
nuity payable  on  a  testator's  death, 
and  of  which  there  is  present 
actual  enjoyment,  the  duty  thereon 
must  be  assessed  on  its  then  cash 
value  ;  on  a  deferred  annuity,  duty 
is  payable  when  the  right  to  enjoy 
it  commences. 

Duty  is  also  payable  on  the  capi- 
tal producing  an  annuity,  when  it 
becomes  distributable  as  legacies  or 
as  part  of  the  final  distribution  of 
the  estate.  Attoomey-General  v. 
Cameron,  380. 
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RIGHT  OF  WAY. 

Convey  mice  of  "  jSoac?."]  —  *S'e6 
Way,  1. 


RULES  OF  COURT. 

Rule  1112.'] — See  Mandamus. 


SALE  OF  LANDS. 

Agreement  for  Sale — Relationship 
Arising  From.] — See  Limitation  of 
Actions,  3. 

A  ttorney  for  —  Personal  Obliga- 
tion.]— See  Equitable  Assignment. 

Contract  —  Offer  to  Purchase  — 
Withdrawal.] — See  Contract. 


SCHOOLS. 

Public — Union  School  Section  — 
A  Iteration — Petition  of  Ratepayers — 
Award.] — See  Public  Schools. 


SCIRE  FACIAS. 

Company —  Winding-up  Act.,  R. 
S.  C.  ch.  129 — Contributory — Action 
against,  without  leave  of  Court.] — 
There  is  nothing  in  the  Winding-up 
Act,  R.  S.  C.  ch.  129,  which  makes 
it  a  bar,  either  expressly  or  by  im- 
plication, to  an  action  of  scire  facias, 
brought  by  a  creditor  of  the  company 
without  the  leave  of  the  Court 
against  a  contributory. 

Difference  between  the  Imperial 
Companies  Act,  1862,  and  the  Wind- 
ing-up Act  of  Canada  pointed  out. 

Judgment  of  Meredith,  J.,  at  the 
•trial  reversed.  Shaver  v.  Cotton,  131. 


SEPARATE  ESTATE. 

Married  Woman's  Property  Act — 
Employment  or  Occupation.] —  See 
Husband  and  Wife,  1. 

Married  Woman — Personal  Ar- 
ticles —  Clothing.]  —  See  Husband 
AND  Wife,  2. 


SET-OFF. 

Chose  in  Action — Assignment  of] 
— See  Chose  in  Action,  3. 

Purchase  of  Debt  before  Assign- 
ment— Knowledge  of  Insolvency — R. 
S.  0.  ch.  124,  sec.  23.] — See  Assign- 
ment AND  Preferences. 


STATUTE  OF  LIMITATIONS. 

Ejectment — Patentee  — Possession 
— Defendant  not  Claiming  Under 
Patentee.] — See  Ejectment. 


STATUTES. 

Repeal  of  Act — Exception — Inter- 
pretation Act — Con.  Mun.  Act,  1892, 
55  Vict.  ch.  Jf.2,  sec.  5S3a  (O.J— 
57  Vict.  ch.  50,  sec.  IJ^  (0.)— Con- 
struction of] — Section  14  of  the 
Municipal  Amendment  Act,  1894, 
57  Vict.  ch.  50  (0.),  must  be  read 
with  sec.  8,  sub-sees.  43  and  48  of 
the  Interpretation  Act,  R.  S,  O.  ch. 
1,  and  so  read,  rights  of  action  ac- 
crued at  the  passing  of  the  former 
Act  are  not  affected  thereby. 

On  the  29th  of  April,  1893,  a 
township  corporation  obtained  an 
award  against  a  county  corporation 
under  sec.  533a  of  the  Consolidated 
Municipal  Act,  1892,  for  part  of 
the  cost  and  maintenance  of  certain 
bridges   expended   by   them,  and 
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while  an  appeal  against  the  award 
was  before  the  Court  of  Appeal,  the 
57  Vict.  ch.  50  (0.),  repealing  sec. 
533ct  was  passed  : — 

Held,  tho.t  there  was  no  "arbitra- 
tion pending "  by  reason  of  the  ap- 
peal at  the  time  of  the  passing  of 
the  repealing  Act. 

The  plaintiffs  were  held  entitled, 
notwithstanding  the  repeal  of  sec. 
533a  (O.),  to  recover  the  propor- 
tionate amount  paid  or  agreed  to  be 
paid  by  them,  from  the  commence- 
ment of  1893  to  the  date  of  the 
passing  of  the  repealing  Act. 

Judgment  of  Meredith,  C.J.,  26 
O.  R.  689,  varied.  The  Corpora- 
tion of  the  Township  of  Morris  v. 
The  Corporation  of  the  County  of 
Huron,  341. 

Penalties — Prior  a,nd  Subsequent 
Enactments  as  to  Same  Offence — 
Repugnancy.']- -See  Municipal  Elec- 
tions, 1. 

13  Ehz.  ch.  5.] —  See  Fraudulent  Con- 
veyance, 1. 

29  Car.  2,  ch.  3,  sec.  4.]— *S'6e  Guaran- 
tee. 

2  Wm.  &  M.,  sess.  1,  ch.  5.]— ^ee  Land- 
lord AND  Tenant,  5. 

9  Geo.  II,  ch.  36.]— ;S'ee  Will,  3. 

27-28  Vict.  ch.  29,  sec.  1  (C.).]— ^S^ee 
Ejectment. 

31  Vict.  ch.  12,  sec.  52  [T!.).']—See 
Municipal  CoRPORATioisis,  4. 

38  Vict.  ch.  76,  sec.  10  (0.).]— ^ee 
V^ill,  3. 

R.  S.  C.  ch.  62.]— iS'ee  Copyright. 

R.  S.  C.  ch.  129.]— ^S'ee  Scire  Facias. 

R,  S.  C.  ch.  129,  sec.  56.]— /S'ee  Com- 
pany, 1. 

R.  S.  0.  ch.  1,  sec.  8,  sub-sees.  43,  48.] 
See  commencement  of  this  title. 


R.  S.  O.  ch.  25. 


[vol. 

-See  Execution. 


R.  S.  0.  ch.  44,  sec.  21,  sub-sec.  7.]— 

See  Crown  Lands. 

R.  S.  O.  ch.  51,  sees.  87,  185.]— See 
Division  Courts,  3. 

R.  S.  0.  ch.  51,  sees.  242,  243.]— iS'ee 
Division  Courts,  4. 

R.  S.  0.  ch.  57,  sec.  5,  sub-sec.  2.] — 

See  Defamation. 

R.  S.  0.  ch.  72.']— See  Police  Magis- 
trate. 

R.  S.  O.  ch.  73.] — See  Parliamentary 
Elections. 

R.  S.  0.  ch.  110,  sec.  31.]— See  Execu- 
tors AND  Administrators,  1. 

R.  S.  0.  ch.  110,  sec.  36.]— See  Execu- 
tors AND  Administrators,  2. 

R.  S.  O.  ch.  111.] — See  Crown  Lands. 

R.  S.  0.  ch.  Ill,  sec.  5,  sub-sec.  4,] — 
See  Limitation  of  Actions,  2. 

R.  S.  0.  ch.  Ill,  sec.  15.] — See  Limita- 
tion of  Actions,  1. 

R.  S.  0.  ch.  Ill,  sec.  35.]— See  Way,  2. 

R.  S.  O.  ch.  114,  sec.  80.]— See  Equi- 
table Assignment. 

R.  S.  0.  ch.  122,  sec.  7.]— See  Chose 
IN  Action,  2. 


R.  S.  O.  ch.  124,  sec.  23.]- 
ment  and  Preferences. 


ASSIGN- 


R.  S.  O.  ch.  126,  sec.  2,  sub-sec.  3,  sec. 
6  (1).]— See  Lien,  1. 

R.  S.  0.  ch.  126,  sec.  5,  sub-sec.  3.]— 
See  Lien,  2. 


R.  S.  0.  ch.  132,  sec.  5. 
AND  Wife,  1. 


-See  Husband 


R.  S.  0.  ch.  136.]— See  Insurance,  3. 

R.  S.  0.  ch.  136,  sec.  6  (1).]— See 
Will,  1. 

R.  S.  0.  ch.  143, sees.  2-6.]— See  Land- 
lord AND  Tenant,  1. 
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R.  S.  O.  ch.  143,  sec.  28,  sub-sec.  3— 
Sub-tenant  —  Distress  for  Rent.  ]  —  See 
Landlord  and  Tenant,  2. 

R.  S.  O.  ch.  148,  sec.  45.]— /S'ee  Medi- 
cal Practitioner. 

R.  S.  0.  ch.  151,  sec.  24..}— See  Phar- 
macy Act. 

R.  S.  0.  ch.  157,  sec.  37.]— *S'ee  Com- 
pany, 3. 

R.  S.  0.  ch.  203,  sec.  1.]— *See  Sun- 
day. 

R.  S.  O.  ch.  237,  sees.  1,  23.]— 
Will,  3. 


50  Vict.  ch.  85  (0.).]- 
Gas  Co. 


Toronto 


51  Vict.  ch.  29,  sec.  150  (D.).]— /S'ee 
Railways,  2. 

51  Vict.  ch.  29,  sec.  256  (D.).]—See 
Railways,  3. 

52  Vict.  ch.  3  {0.).'\—See  Parliamen- 
tary Elections. 

52  Vict.  ch.  28,  sec.  2  (D.),]— .^ee  Man- 
damus. 

53  Vict.  ch.  31,  sees.  74,  75  {T>.).']—See 
Banks  and  Banking. 

53  Vict.  ch.  33,  sec.  30  (D.).]-;S'ee  Ex- 
ecutors AND  Administrators,  1. 

54  Vict.  ch.  19,  sec.  13,  sub-sec.  1  (a) 
and  (6)  (0.).]— ^ee  Will,  2. 

54  Vict.  ch.  55,  sec.  87  {0.).'\—See 
Public  Schools. 

55  Vict.  ch.  6  {0.).'\—See  Revenue. 

55  Vict.  ch.  30,  sec.  3,  sub-sec.  3  (0.).] 
See  Master  and  Servant,  1. 


55  Vict.  ch.  42,  sees.  73,  86  (0.).; 
Municipal  Corporations,  6. 


-See 


55  Vict.  ch.  42,  sees.  167,  210  (0.).]— 
See  Municipal  Elections. 

55  Vict.  ch.  42,  sees.  293,  511,  sub-sec. 
2  (0.).]— xS'ee  Municipal  Corporatio>;s, 
7. 


55  Vict.  ch.  42,  sec.  533  [a)  (0.).]— 
commencement  of  this  title. 

55  Vict.  ch.  45,  sec.  419  [a)  (0.).]— 6'ee 
Police  Magistrate. 

55-56  Vict.  ch.  29,  sees.  197,  198  (D.).] 
— See  Gaming. 

55-56  Vict.  ch.  29,  sees.  229,  744  (D.).] 
— See  Criminal  Law. 

55-56  Vict.  ch.  29,  sec.  889  (D.).]— *S'ee 
Game. 

56  Vict.  ch.  35,  sec.  4  (0.).]— Muni- 
cipal Corporations,  6. 

56  Vict.  ch.  49,  sec.  2,  sub-sec.  2  (0.).] 
— See  Game. 

57  Vict.  ch.  23  (0.).]— /S'ee  Creditors' 
Relief  Act. 

57  Vict.  ch.  43  {0.).}—See  Landlord 
AND  Tenant,  6. 

57  Vict.  ch.  50,  sec.  13  (0.).]— 
Municipal  Corporations,  3. 

57  Vict.  ch.  50,  sec.  14  (0.).]— ^^ee 
commencement  of  this  title. 

58  Vict.  ch.  12,  sec,  118  (0.).]— /S'ee 
Interest. 

58  Vict.  ch.  13  {0.).]—See  Appeal. 

58  Vict.  ch.  26,  sec.  3,  sub-sees.  4  and 
5  (0.).]—AS'ee  Landlord  and  Tenant,  7. 

58  Vict.  ch.  26,  sec.  4  (0.).]— ^ee  Land- 
lord AND  Tenant,  4. 


STATUTORY  CONDITIONS. 


See  Insurance,  1. 


STOCK. 

By-law  for  Allotment  by  Share- 
holders— Power  of  Directors.] — See 
Company,  3. 
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STREET  RAILWAYS. 

Lord's  Day  Act—E.  S.  0.  ch.  203, 
sec.  1 — Conveying  Travellers?^ — See 
Sunday. 


SUCCESSION  DUTY  ACT,  1892. 

Present  and  Future  Interests — 
Annuity. \ — See  Revenue. 


SUNDAY. 

Street  Railways — Lord^s  Day  Act, 
R.  S.  0.  ch.  203,  sec.  1  —  Con- 
struction—  Fxception.'j — The  words 
^'  or  other  person  whatsoever  "  in  sec. 
1  of  the  Lord's  Day  Act,  R.  S.  O. 
ch.  20-3,  are  to  be  construed  as 
referring  to  persons  ejusdem  generis 
as  the  persons  named,  "  merchant, 
tradesman,"  etc.  ;  and  an  incorpora- 
ted company  of  person  operating 
street  cars  on  Sunday  is  not  within 
the  prohibition  of  the  enactment. 

Sandiman  v.  Breach,  7  B.  &  C. 
96  ;  Regina  v.  Budway,  8  0.  L.  T. 
Occ.  K.  269  ;  and  Regina  v.  Som- 
ers,  24  O.  R.  244,  followed. 

Semhle,  also,  that  the  defendants, 
if  the  enactment  applied,  were  with- 
in the  exception  as  to  "  conveying 
travellers." 

Regina  v.  Daggett,  1  0.  K.  537, 
followed. 

Regina  v.  Tinning,  11  U.  C.  R. 
636,  not  followed.  The  Attorney - 
General  for  Ontario  v.  The  Hamilton 
Street  R.  W.  Co.,  49. 


TAXES. 

Municipal  Elections — Disqualifi- 
cation— Exemption — 56  Vict.  ch.  35, 
sec.  4  ( O.).] — See  Municipal  Cor- 
porations, 6. 


Succession  Duty  —  Present  and 
Future  Interests.'] — See  Revenue. 


TENANT  FOR  LIFE  AND 
REMAINDERMAN 

Rent— Apportionment.]— A  tenant 
for  life  who  had  leased  the  premises 
of  which  she  was  life  tenant,  died 
a  few  days  after  a  half  year's  rent, 
which  was  payable  in  advance,  be- 
came due.  On  the  day  of  her  death 
part  of  the  rent  was  remitted  to  her 
and  was  received  by  her  executor, 
to  whom  the  balance  was  paid  on 
the  representation  that  he  was  entit- 
led to  it : — 

Held,  that  the  rent  was  received 
by  the  executor  for  the  use  of  those 
entitled  to  it,  and  was  therefore 
a])portionable  between  the  executor 
and  the  remainderman,  who  had  con- 
firmed the  possession  of  the  tenant, 
and  that  the  executor  was  entitled  to 
an  order  for  repayment  by  persons, 
third  parties,  claiming  under  the  will 
to  whom  he  had  paid  it.  Dennis  v. 
Hoover,  376. 

Marriage  Settlement  —  Mortgage 
Investments — Loss  on  Realization — 
Ap)portionment.] — See  Trusts. 


TORONTO  GAS  COMPANY- 

Reserve  Fund  —  Plant  Renewal 
Fund — Necessity  for  Establishment 
a7id  Maintenance  of — Investment  of 
Surplus — Reduction  in  Price  of  Gas 
— 50  Vict.  ch.  85  (  0.) — Construction 
of  Parties  —  Attorney -General.]  — 
The  defendants,  an  incorporated 
company,  carrying  on  business  in  the 
city  of  Toronto  as  manufacturer  and 
suppliers  of  gas,  in  1887  obtained 
an  Act,  50  Vict.  ch.  85  (O.),  whereby 
they  were  empowered  to  increase 
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their  capital  stock  from  $1,000,000 
to  $2,000,000,  such  additional  stock 
to  be  sold  by  public  auction,  and 
the  Act  provided  that  the  surplus 
realized  over  the  par  value  thereof 
should  be  added  to  their  reserve 
fund,  which  they  were  thereby 
authorized  to  maintain,  uutil  the 
same  should  equal  one-half  of  their 
paid-up  capital,  and  that  such  reserve 
fund  might  be  invested  in  Dominion 
or  Provincial  stock,  municipal  deb- 
entures, etc.  ;  that  a  plant  and 
buildings'  renewal  fund  should  be 
created  out  of  the  defendants'  earn- 
ings, to  which  fund  should  be  placed 
each  year  five  per  cent,  on  the  value 
of  plant  and  buildings,  against 
which  all  usual  and  ordinary  renew- 
als and  repairs  should  be  charged  ; 
and  that  any  surplus  of  net  profit 
from,  any  source  whatever,  including 
premiums  on  sales  of  stock  after  the 
establishment  of  the  reserve  and 
renewal  fund,  payment  of  directors, 
and  a  ten  per  cent,  dividend,  should 
be  carried  to  a  special  account,  and 
on  such  account  becoming  equal  to 
five  cents  per  1,000  cubic  feet  on 
the  quantity  of  gas  sold  in  the 
previous  year  the  price  of  gas  during 
the  then  current  year  should  be 
reduced  by  at  least  that  amount. 

In  an  action  brought  by  the  plain- 
tiffs on  behalf  of  themselves  as  well 
as  all  other  consumers  of  gas  : — 

Held,  that  defendants  were  obliged 
to  include  in  the  rest  or  reserve  fund 
{a)  the  moneys  standing  to  the  credit 
of  the  profit  and  loss  account  at  the 
time  of  the  passing  of  the  Act,  (h) 
the  moneys  to  the  credit  of  the  con- 
tingent account  at  the  same  time,  (c) 
and  the  moneys  received  from  the 
premiums  on  the  sale  of  the  stock 
until  the  fund  amounted  to  fifty  per 
cent,  of  the  paid-up  capital ;  tliat 
the  provision  as  to  the  nature  of  the 
investment  of  the  reserve  fund  was 
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obligatory,  and  it  was  ultra  vires  of 
the  defendants  to  im^est  it,  or  any 
part  of  it,  in  the  purchase  or  con- 
struction of  plant  or  buildings,  or  in 
the  business  generally  ;  or  to  invest 
the  premiums  on  the  sale  of  stock, 
or  any  part  thereof,  in  the  erection 
of  buildings  until  the  rest  or  reserve 
fund  equalled  one-half  of  the  paid-up 
capital : — 

Held,  also,  that  the  five  per  cent, 
directed  to  be  carried  to  the  j)lant 
and  buildings'  renewal  fund  should 
be  so  carried,  notwithstanding  that 
the  usual  and  ordinary  repairs  did 
not  amount  to  that  percentage,  and 
no  obligation  rested  on  the  defen- 
dants to  invest  any  unemployed  part 
of  this  fund  : — 

Held,  also,  that  the  defendants 
had  no  right  to  write  off  sums  from 
profits  for  depreciation  in  plant : — 

Held,  lastly,  that  the  plaintiffs 
could  properly  maintain  the  action, 
and  that  the  Attorney-General  was 
not  a  necessary  party.  Johnston  v. 
Consumers'  Gas  Co.,  9. 


TRADE  NAME. 

Geographical  Designation — "  The 
Canadian  Bookseller''^ — The  Can- 
ada Bookseller  and  Stationer  " — In- 
junction.^— As  a  rule  a  man  cannot 
have  monopoly  or  property  in  a  geo- 
graphical name. 

The  plaintiff*  having  published  for 
a  number  of  years  a  journal  devoted 
to  the  interest  of  the  booksellers  in 
Canada,  called  The  Canadian  Book- 
seller," sought  to  enjoin  the  defen- 
dants from  adopting  as  the  name  of 
a  journal  published  and  sold  by  them, 
"  The  Canada  Bookseller  and  Sta- 
tioner," which  for  many  years  had 
been  published  by  them  under  an- 
other name.    There  was  no  evidence 
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of  fraudulent  intention  on  defen- 1 
dant's  part  : — 

Held,  that  the  plaintiff  was  not 
entitled  to  the  injunction  sought  for. 

Decision  of  MacMa.hon,  J.,  re- 
versed. Rose  V.  McLean  Publish- 
ing Co.,  325. 


TRUSTS. 

Marriage  Settlement  —  Mortgage 
Investments — Loss  on  Realization — 
Apportionment  Between  Life  Tenant 
and  Remainderman. ~\ — Where  a  loss 
occurs  under  a  mortgage  of  trust 
funds,  the  income  of  which  is  pay- 
able to  a  life  tenant,  the  loss  should 
be  apportioned  between  the  tenant 
for  life  and  the  remainderman  by 
adding  the  amount  actually  realized 
from  the  security  to  the  amount 
of  interest  theretofore  received  by 
the  tenant  for  life  and  dividing  the 
whole  sum  between  the  latter  and 
the  remainderman  in  the  proportion 
in  which  they  would  have  been  en- 
titled to  share  if  the  security  had 
been  paid  in  full,  the  tenant  for  life 
giving  credit  for  the  amounts  already 
received.  In  re  Foster,  Lloyd  v. 
Carr,  45  Ch.  D.  629,  followed.  In 
re  Plumh,  601. 


TRUSTEE  ACT,  1891. 

Limitation  of  Actions  —  Com- 
mencement of  Statute — Acknowledg- 
ment.']— iS'ee  Will,  2. 


UNION  SCHOOL  SECTION. 

Alteration — Petition  oj  Ratepay- 
ers— Award.'] — See  Public  Schools. 


I      VOTERS  LISTS  ACT,  1889. 

Action  for  Penalties — Notice  of 
Actio7i — Officer.]  —  See  Parliamen- 
tary Elections. 


WARRANT. 

Division  Courts — Judgment  Debtor 
— Backing  Arrest  Outside  of  County.] 
— See  Division  Courts,  4, 

Issue  of — Absence  of  Written  In- 
formation— Liability  of  Magistrate.^ 
— See  Justice  op  the  Peace,  1. 


WAY. 

1 .  Conveyance  of  "  Road  " — Effect 
of — Grant  of  Right  of  Way  Merely.] 
— A  deed,  after  granting  certain 
land  describing  it  by  metes  and 
bounds,  continued,  "  also  a  road 
forty  feet  wide "  adding  to  the 
description  thereof  "  and  not  includ- 
ed in  the  above  quantity  of  land  ": — 

Held,  that  by  the  conveyance  of 
the  road  the  fee  in  the  freehold 
therein  did  not  pass  to  the  grantee, 
but  merely  an  easement  of  the  right 
of  way  over  the  land. 

Review  of  the  American  decisions. 
Fisher  v.  Webster,  35, 

2.  Easement — l7nplication  — Pre- 
scription — Interruption  —  Unity  of 
Possession — Unity  of  Seizin — "  Lost 
Grant  "  —  Tena/ncy- — Estoppel.] — A 
testator  dying  in  1874  devised  ad- 
joining lots  of  land,  4  and  5,  to  his 
two  sons  respectivel}^  House  No. 
9  stood  mainly  on  lot  4,  but  also 
partly  on  lot  5,  and  house  No.  13 
stood  on  the  remainder  of  lot  5, 
there  being  a  passage-way  between 
the  two  houses,  used  in  common  by 
the  occupants  of  both  for  the  purpose- 
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of  getting  in  wood  and  coal  and  get- 
ting out  ashes.  The  appellant,  the 
owner  of  lot  4,  had,  as  was  admitted, 
by  virtue  of  a  conveyance  from  the 
devisee  of  lot  4  and  by  the  Statute 
of  Limitations,  acquired  title  to  the 
portion  of  lot  5  on  which  house  No. 
9  stood  : — 

Held,  that  a  right  of  way  over  the 
passage  between  the  two  houses  did 
not  pass  by  implicatioD  of  law  to  the 
devisee  of  lot  4. 

The  passage  in  question  was  used 
by  the  occupants  of  house  No.  9  from 
the  time  of  the  death  of  the  testator 
until  1895,  but  during  the  period 
from  March  to  June,  1894,  the  owner 
of  No.  13  was  also  the  tenant  of  No. 
9:— 

Held^  2oer  Meredith,  C. J.,  that 
the  unity  of  possession  during  that 
period  interrupted  the  running  of 
the  statute,  and  the  appellant  had 
not  acquired  a  right  of  way  as  an 
easement  by  prescription  under  R. 
S.  O.  ch.  Ill,  sec.  35. 

Dictum  of  Hatherley,  L.C.,  in 
Ladyman  v.  Grave,  L.  R.  6  Cb.  763, 
not  followed. 

But,  loer  Curiam,  that  at  all  events 
the  locus  in  question  could  not  be 
treated  as  a  way  to  lot  4  ;  it  was 
rather  a  way  to  that  portion  of  lot  5 
on  \^hich  house  No.  9  stood  ;  and 
there  being  unity  of  seizin  of  the 
alleged  dominant  and  servient  tene- 
ments in  the  devisee  of  lot  5,  no 
easement  could  exist  while  that  unity 
continued  ;  and  therefore  the  enjoy- 
ment of  the  way  as  an  easement 
began  only  when  the  title  of  the 
devisee  of  lot  5  to  that  portion  of  it 
on  which  house  No.  9  stood  became 
extinguished  by  the  statute,  which 
was  less  than  twenty  years  before 
this  litigation. 

Seynhle,  per  Meredith,  O.J.,  that, 
but  for  this  latter  circumstance,  the 
claim  of  the  appellant  might  have 


been  sustained  by  the  application  of 
the  doctrine  of  "lost  grant." 

And  also,  that  the  respondent,  by 
reason  of  his  tenancy  of  house  No. 
9,  was  estopped  from  asserting  that 
his  possession  of  the  land  of  which 
he  was  tenant,  and  his  user  of  the 
way  which  was  enjoj^ed  in  connec- 
tion with  it,  were  other  than  a  pos- 
session and  user  by  him  as  tenant. 
Re  Cockburn,  450. 

Neqligence — Private  Way — Acci- 
dent]  —  See  Municipal  Corpora- 
tions, 10. 

Ponvate  Approach  to  and  from 
Highway  — A  ccident — Non-repair — 
Liability  of  Private  Person.'] — See 
Municipal  Corporations,  1. 

WILL. 

1.  Construction  — Election — Gen- 
eral Words — "  My  Estate  " — Insur- 
ance Policies  —  Aptportionment  — 
Variation — R.  S.  0.  ch.  136,  sec.  6 
( 1 ) — Deficiency  of  Assets  —  Legacies 
—  Abatement.']  —  Testatrix  by  her 
will  left  all  her  property,  by  general 
words,  to  her  executors,  upon  trust, 
inter  alia,  (5)  to  set  apart  $4,500 
and  pay  the  income  to  the  plaintiff, 
one  of  her  sons  ;  (6)  to  realize  on  all 
the  residue  of  the  estate,  and,  after 
providing  for  maintenance  of  unsold 
portions,  to  pay  $1,400  to  a  second 
son  and  $2,000  to  a  third,  and,  when 
all  the  residue  should  be  realized,  to 
divide  it  equally  between  these  two  ; 
(7)  after  the  death  of  the  plaintiff, 
to  divide  the  $4,500  among  his  child- 
ren, adding — "  It  is  my  wjII  that  my 
son  Kobert"  (the  plaintill)  "is  to 
get  no  benefit  from  my  estate  except 
as  provided  in  this  will,  the  jn-ovi- 
sion  herein  made  being  in  lieu  of  any 
share  in  the  insurance  on  my  life." 
Two  policies  of  insurance  on  her  life 


756 


DIGEST  OF  CASES. 


[vol. 


formed  part  of  the  estate  of  the  tes- 
tatrix, and  she  had  besides  efiected 
an  insurance  ibr  $2,000  on  her  life 
payable  to  the  three  sons,  which  was 
in  force  at  the  time  of  her  death  : — 

Held  J  that  the  plaintiff  was  not 
put  to  an  election  between  the  bene- 
fits given  to  him  by  the  will  and  his 
share  of  the  |2,000  policy  :— 

Held,  also,  that  the  will  had  not 
varied  the  apportionment  of  the 
$2,000  policy,  under  the  powers  con- 
ferred by  R.  S.  O.  ch.  136,  sec.  6 
(1),  and  amendments,  so  as  to  ex- 
clude the  plaintiff  or  put  him  to  his 
election  : — 

Held,  further,  that  in  the  event  of 
the  assets  not  being  sufficient  to 
admit  of  the  setting  apart  of  the 
$4,500  and  the  payment  of  the  two 
legacies  of  $1,400  and  $2,000,  the 
$4,500  was  first  to  be  provided  for 
without  abatement,  and  the  other 
two  legacies  were  to  come  out  of  the 
residue  and  abate  in  the  event  of  a 
deficiency.    King  v.  Yorston,  1. 

2.  Construction — '''■Who  may  then 
be  Heirs-at-Law  " — Deed — Delivery 
—  Operation — Trusts  and  Trustees — 
Limitation  of  Actions — Trustee  Act, 
1891,  sec.  13,  sub-sec.  l,(a),  (b) — 
Commencement  of  Statute — Balance 
in  Trustee's  Haoids— Letter— Acknow- 
ledgment— LJstoppel.] — The  father  of 
the  plaintiff's  deceased  husband,  by 
his  will,  left  all  his  property  to  trus- 
tees, of  whom  the  defendant  was 
the  survivor,  in  trust  to  convey  and 
transfer  it,  after  the  death  of  his 
wife,  unto  all  his  surviving  children, 
share  and  share  alike,  and  their  heirs 
forever ;  and,  by  a  codicil,  directed 
that  the  share  of  the  plaintiff' 's  hus- 
band should  not  be  paid  over  or 
conveyed  to  him,  but  kept  invested 
by  the  trustees,  and  the  income  paid 
to  him  during  his  life  for  his  sole 
benefit,  and  after  his  death  that  such 


share  should  be  paid  over  or  con- 
veyed to  those  "  who  may  then  be 
the  heirs-at-law  of  my  said  son," 
share  and  share  alike.  The  property 
in  the  hands  of  the  defendant,  as 
surviving  trustee,  at  the  time  of 
the  death  of  this  son,  was  all  real 
estate  : — 

Held,  per  MacMahon,  J.,  the 
Judge  at  the  trial,  that  the  words 
above  quoted  signified  those  who 
would  take  real  estate  as  upon  an 
intestacy. 

Coatsworth  v.  Carson,  24  O.  R. 
185,  followed. 

By  deed  dated  the  2nd  March, 
1887,  the  defendant,  as  surviving 
trustee,  conveyed  the  lands  retained 
by  him  as  the  share  of  the  plaintiff's 
husband,  to  his  brothers  and  sisters 
as  his  heirs  and  heiresses-at-law. 

This  deed  was,  on  the  day  of  its 
date,  signed  and  sealed  by  the  defen- 
dant, and  delivered  by  him  to  a 
person  acting  on  behalf  of  the  gran- 
tees, and  wholly  left  the  possession 
of  the  defendant  on  that  day,  and 
there  was  nothing  to  shew  that  he 
did  not  intend  it  to  operate  imme- 
diately : — 

Held,  by  the  Divisional  Court, 
that  it  took  effect  from  the  day  of  its 
date. 

In  this  action  begun  on  the  8th 
July,  1893,  the  plaintiff  sought  an 
account  of  the  defendant's  dealings 
with  the  estate  of  the  testator,  and 
a  transfer  and  conveyance  to  her 
of  her  husband's  share,  which  she 
claimed  under  a  marriage  settle- 
ment. The  defendant  pleaded  the 
Trustee  Act,  1891,  sec.  13,  sub-sec. 
1  (a)  and  (6),  in  bar  of  the  action  : — 

Held,  notwithstanding  that  a 
small  balance  of  $6.35,  ascertained 
as  early  as  the  3rd  February,  1887, 
remained  in  the  defendant's  hands 
until  the  21st  July,  1887,  that  the 
statute  began  to  run  in  his  favour 
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on  the  2nd  March,  1887,  assuming 
a  breach  of  trust  on  that  day,  and 
ihe  plaintiff's  action  was  iQarred 
before  it  was  begun. 

On  the  27th  September,  1892,  the 
defendant  wrote  a  letter  to  the 
plaintiff's  solicitors  in  which  he 
stated  that  ail  the  affairs  of  the 
estate  between  himself,  as  trustee, 
and  the  heirs  were  wound-up  "  as 
long  ago  as  July,  1887"  : — 

Held,  that  this  was  not  an 
acknowledgment  which  had  the 
effect  of  taking  the  case  out  of  the 
operation  of  the  statute  ;  and  the 
defendant  was  not  estopped  by  the 
letter  from  saying  that  the  convey- 
ance was  as  early  as  the  2nd  March, 
1887. 

Judgment  of  MacMahon,  J., 
affirmed.    Stephens  v.  Beatty,  75. 

3.  Devise  to  Religious  Body  -  Min- 
ister^s  Residence — Necessity  for  User' 
as—E.  S.  0.  ch.  237,  sees.  1,  23— 
38  Vict.  ch.  76,  sec.  10— Gift  for 
School  Teacher^s  Residence — Inval- 
idity— 9  Geo.  II.  ch.  36.'] — A  tes- 
tator by  his  will,  made  more  than 
six  months  prior  to  his  death,  direct- 
ed that  after  his  wife's  death  a  house 
and  lot  should  go  to  the  trustees,  for 
the  £ime  being,  of  a  named  Presby- 
terian Church  for  a  manse,  if  re- 
quired, or  that  it  might  be  kept  in 
good  repair  and  rented  for  the  benefit 
of  the  congregation.  The  widow  died 
shortly  before  tlie  commencement  of 
this  action,  which  was  for  the  con- 
struction of  the  will,  and  the  land 
had  not  yet  been  used  for  a  manse  : — 

Held,  that  the  devise  was  valid,  for 
section  23  of  the  Keligious  Institu- 
tions Act,  R.  S.  O.  ch.  237,  and  sec. 
10  of  38  Vict.  ch.  76  (O.),  enabled 
the  trustees  to  take  land  for  a  minis- 
ter's residence,  if  actually  used  as 
such,  although  it  could  not  be  held 
merely  for  the  purposes  of  rental  : 


that  an  intention  not  to  so  use  it 
would  not  be  presumed  froai  the 
non-user  for  the  short  period  that 
had  elapsed  since  the  widow's  death  ; 
but  that,  in  any  event,  the  effect  of 
such  non-user  would  be  that  the  in- 
terest of  the  trustees  in  the  property 
could  be  sold  within  seven  years,  as 
provided  for  by  that  section,  or  that 
the  property  would  revert  to  the 
testator's  heirs ;  and,  semble,  that 
the  trustees  could  legally  sell. 

By  another  clause,  certain  other 
land  was  devised  to  the  trustees  of  a 
named  common  school  section,  on 
which  a  teacher's  residence  might  be 
erected,  or  that  it  might  be  rented 
for  the  benefit  of  the  school  funds, 
subject,  however,  to  a  condition  of 
preserving  and  keeping  in  order  an 
adjoining  plot  : — 

Held,  a  devise  for  charitable  pur- 
poses within  the  9th  Geo.  TI.  ch.  36, 
and  so  void.    Sills  v.   Warner,  266. 

4.  Legacy — "  Legal  Personal  Rep- 
resentatives "  —  Tested  Share^  - — 
Devise  of  land  to  executors  and 
trustees  upon  trust  to  allow  the 
testator's  wife  to  use  and  occupy  it 
during  her  life  and  after  her  death 
to  sell  and  pay,  among  other  legacies, 
a  moiety  of  the  purchase  money  to 
his  son,  with  a  provision  that  if  any 
of  the  legatees  died  before  their 
shares  should  be  paid  over,  the  share 
of  the  person  so  dying  should  be 
paid  to  his  "  legal  personal  represen- 
tative." 

The  son  assigned  his  share  to  the 
plaintifi',  and  died  before  his  mother 
and  before  payment  : — 

Held,  that  the  legacy  vested  in  the 
son,  by  being  given  in  the  event  of  his 
death  "  as  his  share  "  to  his  executor 
and  administrator  as  "legal  personal 
representative,"  and  that  the  plain- 
tifi' was  entitled.  Kerr  v.  Smith, 
409. 


758 


DIGEST  OF  CASES. 


[vol. 


5.  Widotv  —  Legacy  —  Dower  — 
Election — Estoppel.^  —  A  will  provi- 
ded for  the  payment  of  a  large  num- 
ber of  pecuniary  legacies,  including 
one  to  the  testator's  widow,  and, 
except  as  to  the  household  property, 
which  was  bequeathed  to  her,  the 
residue  of  the  estate,  real  and  per- 
sonal, after  paying  the  debts  and 
these  legacies,  was  given  to  a  charity, 
provision  being  made  for  the  early 
conversion  into  money  and  distribu- 
tion of  the  estate  : — 

Held,  that  the  widow  was  not  put 
to  her  election,  but  was  entitled  both 
to  her  legacy  and  to  dower. 

The  will  further  provided  that  the 
widow  for  her  legacy  might  have  the 
first  selection  of  such  securities  or 
real  estate  as  she  might  think  desir- 
able. Without  making  any  claim 
to  dower,  she  joined  with  her  co- 
executors  in  sales  and  conveyances 
of  parts  of  the  real  estate,  and  se- 
lected the  remainder  of  it  in  part 
satisfaction  of  her  legacy,  and,  al- 
though not  transferred  to  her,  subse- 
quently dealt  with  such  remainder 
as  her  own.  It  was  not  until  after 
the  sales  and  selection  referred  to 
that  her  right  to  dower  was  in  any 
way  considered,  when  she  immedi- 
ately claimed  it  : — 

Held,  that,  under  these  circum- 
stances, the  residuary  legatees  not 
having  been  prejudiced  by  her  deal- 
ings with  the  lands  selected  by  her, 
she  was  not  estopped  from  claiming 
dower  ;  but  was  entitled  to  treat  the 
executors  as  having  received  for  her 
use  so  much  of  the  purchase  money 
of  the  lands  sold  as  was  equal  to  the 
value  of  her  dower  in  them,  ascer- 
tained on  the  same  principle  as  it 
would  have  been  had  the  sale  been 
one  made  by  the  Conrt  of  the  lands 
free  of  her  dower,  and  so  much  of  the 
sum  at  which  the  lands  selected  by 
her  were  valued  at  as  was  equal  to 


the  value  of  her  dower  in  those  lands, 
ascertained  in  the  same  way.  Bing- 
ham V.  Bingham,  1  Yes.  Sen.  126, 
applied.    Elliott  v.  Morris,  485. 

6.  Qonstruction  —  Devise  —  In- 
cumhra^ices  —  Exoneration — Widow 
— Dower — Election  — Remainder  — 
Acceleration, ~\ — By  paragraph  3  of 
his  will,  made  in  1886,  the  testator, 
who  died  in  1895,  devised  house  No. 
35,  until  1st  January,  1890,  to  his 
wife,  and  from  and  after  that  to 
his  brother,  "  his  heirs  and  assigns 
forever,  free  from  all  incumbran- 
ces." This  property  together  with 
house  No.  45,  which,  by  paragraph 
6,  he  devised,  with  other  lands,  to 
his  wife  for  life,  and  after  her  de- 
cease to  his  brother,  his  heirs  and 
assigns,  subject  to  certain  legacies, 
was  subject  at  the  date  of  the  will 
to  a  mortgage  for  $1,200,  made  by 
the  testator,  which  was  subsequently 
discharged  and  replaced  by  a  mort- 
gage for  $1,300  on  the  same  lands, 
which  was  that  subsisting  at  the 
date  of  the  death.  By  paragraph  4 
the  testator  bequeathed  to  his  wife 
certain  leasehold  premises  held  by 
him  at  the  date  of  his  will.  The 
term,  however,  expired  in  his  life- 
time, and  nothing  passed  to  his 
wife  under  this  paragraph.  By 
paragraph  5  the  testator  directed 
his  wife  to  pay  off  the  mortgage  for 
$1,200,  and  any  other  incumbrances 
upon  the  property  devised  by  para- 
graph 3,  and  declared  that  the 
bequests  made  to  the  wife  by  para- 
graphs 3  and  4  were  made  to  her 
for  that  purpose  : — 

Held,  that  the  effect  of  the  will 
was  to  exonerate  house  No.  35,  to 
the  extent  of  the  interest  in  it 
devised  to  the  brother,  from  the 
payment  of  the  proportionate  part 
of  the  mortgage,  and  to  cast  the 
burden  of  the  payment  of  it  upon 
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the  residuary  estate,  leaving  the 
other  house  to  bear  its  proportionate 
share  of  the  mortgage. 

2.  That  the  devisee  of  house  'No. 
35  was  not  entitled  to  have  the 
dower  of  the  widow  in  it  discharged 
out  of  the  residuary  estate,  she  hav- 
ing elected  to  take  her  dower  instead 
of  the  provision  made  for  her  by 
the  will. 

3.  Paragraph  7  provided,  in  the 
event  of  the  brother  dying  before 
the  wife,  for  a  sale  of  what  the  will 
described  as  "  all  my  said  property," 
and  directed  that  the  proceeds  of 
the  sale  should  be  invested  and  the 
interest  of  the  investment  paid  to 
certain  persons  for  their  lives,  and 
for  the  division  of  the  corpus,  after 
the  death  of  the  survivor,  among 
certain  persons  named  : — 

-  Held,  that  the  provisions  of  para- 
graph 7  applied  only  to  the  devise 
contained  in  paragraph  6,  and  not 
to  that  in  paragraph  3. 

4.  That  the  effect  of  the  disclaimer 
by  the  widow  of  the  provision  made 
for  her  by  the  will  was  to  accelerate 
the  brother's  remainder  and  make 
it  an  estate  in  possession.  Toronto 
General  Trusts  Co.  v.  Irwin,  491. 

7.  Construction — Absence  of  Ma- 
terial Words —  Uncertainty  —  De- 
vise^— A  testator  by  his  will  pro- 
vided as  follows  : — "  It  is  my  will 
that  as  to  all  my  estate  both  real 
and  personal,  whether  in  possession, 
expectancy  or  otherwise,  which  E 
may  die  possessed  of,  my  wife  Eliza- 
beth, and  I  hereby  appoint  my  said 
wife  Elizabeth  to  be  executrix  of 
this  my  will"  : — 

Held,  not  void  for  uncertainty, 
and  a  devise  to  the  testator's  wife  in 
fee.    May  v.  Logie,  501. 

8.  Election — Period  of  Accoimt- 
ing — Interest.'] — Testator  by  his  will 


left  the  income  of  his  estate  to  his 
wife  for  life,  and  directed  that  after 
her  death  it  should  be  disposed  of 
as  set  out  in  a  codicil,  not  to  be 
opened  until  after  her  death.  By 
the  codicil  he  disposed  of  all  his 
estate  among  his  children,  giving  to 
two  of  them,  after  the  death  of  his 
wife,  a  certain  property  which  in 
reality  belonged  to  her.  His  widow, 
without  proving  the  will,  received 
all  the  income  of  the  estate  for  five 
years,  after  the  lapse  of  which  the 
will  and  codicil  were  proved.  She 
then  elected  against  the  will  : — 

Held,  that  her  election  related  back 
to,  and  she  was  liable  to  account 
from,  the  date  of  the  testator's 
death  ;  but,  as  she  was  not  called 
upon  to  elect  until  this  action  was 
brought,  she  should  not  be  charged 
with  interest  in  the  meantime. 
Davis  Y.  Davis,  532. 

9.  Construction — Devise  of  Land 
not  Owned  hy  Testator — Application 
to  Land  Owned  hy  Testator.] — A 
testator  purporting  to  devise  "  all 
his  real  and  personal  estate,"  gave 
to  one  son  the  south  fifty  acres  of  lot 
21,  and  to  another  the  north  fifty 
acres  of  the  same  lot.  The  will  con- 
tained no  residuary  devise  and  no 
other  gift  of  land.  The  testator 
died  seized  of  the  east  half  of  lot  21, 
100  acres,  but  had  no  interest  in  the 
west  half : — 

Held,  that  the  one  son  took  the 
south  twenty-five  acres  of  the  east 
half  of  the  lot  and  the  other  the 
north  twenty-five  acres,  and  they 
took  together  the  central  fifty  acres 
as  tenants  in  common.  McFadyen 
V.  McFadyen,  598. 

1 0.  Construction  -De  vise— Est  ate 
—  Defeasible  Fee  —  Die  without 
Issue  " — 8/^7-6.] — A  testator,  dying 
in  1833,  by  his  will,  made  in  the 
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previous  year,  gave  to  his  two  sons, 
after  a  life  estate  to  his  wife,  cer- 
tain lands,  habendum  to  his  two 
sons  "  as  tenants  in  common,  their 
heirs  and  assigns  forever,  subject, 
however,  to  this  proviso,  that  if 
either  of  my  aforesaid  sons  should  die 
without  legitimate  issue,  his  share  as 
aforesaid  shall  revert  to  and  become 
vested  in  the  other  son  united  with 
him  in  the  aforesaid  devise."  One 
son  died  unmarried  in  1843.  The 
other  son  married  and  had  children, 
and  in  1847  sold  the  whole  property 
and  conveyed  it  as  in  fee  simple  to 
the  purchaser,  who  failed  to  observe 
the  provisions  of  the  Act  as  to  en- 
tails by  registering  his  conveyance 
within  six  months  : — 

Held^  that  the  devise  was  of  a  de- 
feasible fee,  which  in  the  event  be- 
came absolute  in  the  surviving  son. 
Although  the  words  "die  without 
issue  "  pointed  to  an  indefinite  fail- 
ure of  descendants,  the  context  was 
sufficient  to  restrict  the  interpreta- 
tion. 

Boe  d.  Sheers  v.  Jeffery,  7  T.  R. 
589,  and  Greenv)ood  v.  Verdon^  1 
K.  &  J.  74,  followed. 

Chadock  v.  Cowley,  3  Cro.  Jac. 
695,  distinguished. 

Little  V.  Billings,  27  Gr.,  at  p.  357, 
commented  on.  Van  Tassel  v.  Fred- 
erick, 646. 

11.  Execution — Attesting  Witnes- 
ses— Inability  to  Frocure  B roof  by — 
Other  Sufficient  Evidence — Letters 
after  Execution — Admissibility.  ] — 
Where  the  Surrogate  Judge  is  satis- 
fied of  the  inability  to  furnish  proof 
of  the  execution  of  a  will  by  the  at- 
testing witnesses,  it  may  be  proved 
by  other  sufficient  evidence. 

A  will  in  testator's  handwriting 
and  signed  by  him  was  found  in  a 
place  where  testator  was  accustomed 
to  keep  his  papers,  it  being  so  signed 


[vol. 

in  the  presence  of  two  persons,  who 
signed  as  witnesses,  the  handwriting 
being  apparently  that  of  two  persons 
and  distinct  from  that  of  the  testa- 
tor, and  who,  though  due  search  was 
made  for  them,  could  not  be  found, 
this  being  attributable  to  their  being 
strangers,  testator  being  under  the 
belief,  from  the  misreading  of  a  text 
book  on  wills,  that  strangers  were 
the  best  witnesses.  The  Surrogate 
Judge  being  satisfied  as  to  the  ina- 
bility to  procure  proof  by  the  wit- 
nesses, and  that  the  due  execution  of 
the  will  had  been  proved  by  other 
evidence,  admitted  it  to  probate.  On 
appeal  to  the  Divisional  Court  the 
judgment  was  affirmed. 

Fer  Boyd,  C. — Where  the  will  is 
itself  in  evidence  with  the  testator's 
and  witnesses'  signature  thereon, 
post-testamentary  letters  of  the  tes- 
tator are  receivable  in  evidence  to 
enable  the  Court  to  come  to  a  right 
conclusion.    Be  Young,  698. 


WINDING-UP  ACT. 

Clerks  and  Employees — B.  S.  C. 
ch.  129,  sec.  56  —  Auditor.']  —  See 
Company,  1. 

B.  S.  C.  ch.  129 — Action  against 
Contributory  —  Bar  to  Action.]  — 
See  Scire  Facias. 


WORDS. 

Action.''] — See  Division  Courts, 

3. 

'■^  Cause."]— See  Division  Courts, 

3. 

"  Clerks  and  other  persons  in  or 
having  been  in  the  employment  of  the 
Company  in  or  about  its  business  or 
trade."]— See  Company,  1. 


xxvil]  digest  ( 

'■'■Exempt  from  Taxation."'\ —'See 
Municipal  Corporations,  6. 

"  In  Three  Annual  Instalments.^^] 
— See  Division  Courts,  1. 

''Joint  Petition.''] — See  Public 
Schools. 

"Lands  Injuriously  Affected."] — 
See  Railways. 

"  Legal  Personal  Representatives  " 
—  Will — Legacy.] — See  Will,  4. 

"  Negotiation.''] — See  Banks  and 
Banking. 

"  Opposite  party."]  —  See  Rail- 
ways, 2. 
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"  Or  other  person  whatsoever."] — 
See  Sunday. 

"  Owner."] — See  Lien,  1. 

"  Printing."]- -See  Copyright. 

"  Risk."]  — See  Insurance,  1. 

"  Who  may  then  he  Heirs-at-law."] 
—See  Will,  2. 


WORKMEN'S  COMPENSATION 
FOR  INJURIES  ACT,  1892. 

55  Vict.  ch.  30  ( 0. ),  sec.  3,  sub-sec. 
3 — Negligence  of  Person  to  Whose 
Order  Workmen  Bound  to  Conform 
— Custom  of  Business.] — See  Mas- 
ter and  Servant,  1. 
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